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PREFACE. 


£2  rV\  HIS  book  is  written  primarily  for  students  of  Indian 

£J  X  universities.     The  course     covered     i.-j     substantially 

^  that  prescribed  by  Calcutta  University.     To   bring-   the 

oe  subjects     abreast     of     recent   developments,  in   several 

\  instances     additional    material     has   been  incorporated. 

ZTi  Most   of  the  qualities  peculiar  to  the  arrangement  and 

scope  of  the  book  are  to  be  ascribed  to  the  primary  end 

for  which  the  book  was  undertaken.     I  venture  to  hope 

that  the  volume  may  be  useful  also  to  students  outside 

India,  and    to     any    who     wish    to    acquire    a    general 

knowledge  of  political  theory  and  practice. 

In  the  text  of  the  book  classical  quotations  and  un- 
translated quotations  from  modern  books  the  language  of 


which  is  other  than  English  have  been  studiously  avoided. 


^English  is  the  medium  of  university  instruction  in  India, 
-and  the  Indian     student,  as  a  rule,  is  unacquainted  with 
"f.any     other     modern     European     language.     Latin     and 
^Greek  are  likewise  unknown  to  the  Indian  student,  whose 
^classics  are  Sanskrit  and  Arabic  or  Persian.     Through- 
out the  book  a  knowledge  .of  Logic  and  History  has  been 
assumed.     Students  of  Political   Economy  and  Political 
Science   in  India  normally  are  expected  to  have  passed 
the  Intermediate  Examinations  in  these  subjects. 

In  the  publication  of  this  book  I  have  had  to  contend 
with  difficulties  which  have  made  it  impossible  to 
co-ordinate  the  different  sections  of  the  book.  Firstly, 
the  book  has  been  in  the  press,  or  rather  presses, 
close  on  one  year.  The  post-war  difficulties  of 
printing  in  India  have  been  acute,  and  the  work 
has  been  run  off  in  sections.  Throughout  the 
book  T  have  tried  to  make  the  information  as 
up-to-date   as  possible,    but    the    lapse    of  time  since  the 
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earlier  parts  were  printed  has  prevented  the  incorporation 
of  up-to-date  information  such  as  has  been 
possible  to  add  in  the  later  portions.  During  1920 
political  events  have  jmoved  much  more  quickly  than 
have  my  printing  facilities.  Secondly,  two  presses, 
each  with  its  own  idiosyncracies,  have  been  engaged  on 
the  work.  Writers  who  know  Indian  presses  will  readily 
appreciate  this  difficulty.  The  author  in  India  is  not 
only  author;  he  is  responsible  for  all  the  work  of  the 
press  except  the  actual  type  setting.  And  there  is  many 
a  slip  between  the  final  proof  and  the  printed  form. 

As  this  book  is  meant  to  be  a  text-book  for  the  earlier 
stages  of  political  and  economic  studies  I  have  not 
elaborated  what  may  be  called  abnormal  theories. 
A  fair  impersonal  presentation  of  modern  political 
theory  has  been  my  endeavour.  Originally  I  meant  to 
include  several  chapters  on  the  history  of  political  theory, 
but  the  book  ran  the  danger  of  being  overcrowded,  so 
wherever  possible  I  have  incorporated  historical  sections 
in  the  individual  subjects.  The  treatment  of  some 
subjects,  eg  ,  the  Government  of  Britain,  and  the 
Government  of  India,  has  been  much  more  detailed  than 
a  first  course  of  political  studies  usually  demands.  Such 
detailed  treatment  is  due  to  the  nature  of  the  course 
prescribed  in  India.  Repetition  of  detail,  e.g.,  under  the 
Executive  (Chapter  XVI)  and  under  the  individual 
governments  (Chapters  XXI — XXVII)  is  also  due  to 
local  exigencies.  The  chapter  on  the  Government  of 
Japan,  though  not  essential  according  to  our  local 
syllabus,  is  added  to  enable  Indian  students  to  know  in 
outline  the  system  of  government  in  an  eastern  empire 
which  for  many  years  has  created  the  deepest  interest 
in  India. 

The  bibliography  appended  is  intended  as  an  initial 
guide  to  Indian  colleges  wishing  to  start  Political  and 
Economic  studies.  The  list  has  been  compiled  with 
reference  to  the  sums  usually  available  for  such  purposes. 

In  the  moulding  of  ideas  which  have  led  to  the 
writing  of  this  book  my  obligations  have  been  many. 
These  are  best  summarised  when  I  say  that  I  owe  mudh 
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to  most  of  the  authors  whose  books  I  recom- 
mend in  my  library  list,  and  whose  theories 
or  facts  are  specifically  mentioned  in  the 
text.  For  more  immediate  help  I  am  indebted  to 
my  late  colleagues  in  Presidency  College,  Calcutta,  the 
present  Professors  of  Political  Economy  and  Political 
Philosophy — Mr.  J.  C.  Coyajee  and  Babu  Panchanon  Das 
Mukherji.  To  the  latter  in  particular  I  am  grateful  for 
many  suggestions  and  criticisms.  To  Mr.  J.  C  Kydd, 
Professor;  of  Politi  al  Economy  and  Political  Philosophy 
in  the  Scottish  Churches  College,  Calcutta,  I  am  also 
much  obliged  for  valuable  help.  Throughout  the  whole 
book,  from  its  earlier  to  its  later  stages,  for  criticism,  for 
help  in  reading  proofs  and  for  the  compilation  of  the 
index,  I  owe  more  than  I  can  express  to  my  wife,  whose 
(ready  co-operation  has  so  frequently  softened  the 
exasperation  to  which  printing  in  India  so  frequently 
leads. 

R    N.  GILCHRIST 
Krishnag-ar,  Bengal, 
February,  1921. 
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CHAPTER  I. 
INTRODUCTORY. 

1.     The  Name  and  Scope  of  the  Science. 

Political  Science  deals  with  the  state  and  government/ 
Within  its  scope  are  included    so    many    subjects    that 

writers  have  found  considerable  difficulty  in 
TMhName  finc^no  a  name  sufficiently  wide  to  cover  its 
science,      content.     Political  Science  has  now  been  widely 

accepted  as  the  general  designation  for  the 
science  of  the  state  and  government,  but  several  other 
names  have  been  suggested.  This  is  not  without  reason, 
for  in  a  science  which  is  older  than  Aristotle,  the  develop- 
ments have  naturally  been  very  wide  and  far-reaching ; 
indeed,  several  of  the  subjects  with  which  we  deal  in  this 
book  have  really  developed  into  independent  sciences. 
Political  Science  is  one  of  the  many  sciences  of  society, 
and,  as  we  shall  see  presently,  it  is  impossible  to  draw 
absolute  lines  of  demarcation  between  one  branch  o£ 
social  science  and  another.  The  term  is  now  a  generally 
accepted  one,  indicating  certain  definite  lines  of  study, 
all  of  which  revolve  round  one  centre, — the  State. 

Some  writers,  especially  the  earlier  writers  on  the 
subject,  use  simply  the  word  Politics  as  a  title  for  the 
Politics  science.  This  word  is  derived  from  the  Greek 
word  polis,  meaning  a  city,  with  its  derivatives 
polites,  a  citizen,  and  the  adjective  politifcos,  civic.  Other 
writers,  using  the  word  Politics  as  a  general  designation, 
subdivide  the  Science  into  two  broad  divisions,  viz., 
Political  Philosophy,  Theoretic  or  Deductive  Politics, 
and    Historical,     Applied    or    Inductive    Politics.     Sir 
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Frederick  Pollock,  for  example,  the  well-known  English 
writer  on  the  subject,  divides  the  science  thus:  — 

/  Theoretical  Politics.  Applied  Politics. 

A.  Theory  of  the  State.  A.     The      State      (actual 

forms  of  Govern- 
ment) . 

B.  Theory  of  Government.      B.     Government        (the 

working  of  Gov- 
ernments, Admini- 
stration, etc.). 

C.  Theory  of  Legislation.  C.     Laws     and     Legisla- 

lation  (Procedure, 
Courts,  etc.). 

D.  Theory  of  the  State  as      1).     The  State  personified 

an  artificial  person.  (Diplomacy,  Peace, 

War,  International 
Dealings). 

The  first  of  these  divisions,  Theoretical  Politics, 
is  concerned  with  the  fundamental  characteristics  of  the 
state,  without  particular  reference  to  the  activities  of 
government  or  the  means  by  which  the  ends  of  the 
state  are  attained.  The  second  division,  Practical 
Politics,  deals  with  the  actual  working  of  governments 
and  the  various  institutions  of  political  life.  This 
division  is  both  useful  and  exhaustive.  It  covers  the 
whole  field  of  Political  Science,  and  were  the  name 
Political  Science  substituted  for  Politics  the  division 
would  be  universally  acceptable.  To  the  use  of 
the  word  Politics,  however,  there  is  a  well-grounded 
objection.  Used  in  its  original  Greek  sense  the 
word  is  unobjectionable,  but  modern  usage  has 
given  it  a  new  content,  which  makes  it  useless  as  a 
designation  for  our  science.  The  term  Politics  nowa- 
days refers  to  the  current  problems  of  government, 
which  as  often  as  not  are  more  economic  in  character 
than  political  in  the  scientific  sense.     When    we    speak 
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of  a  man  as  interested  in  politics,  we  mean  that  he  is 
interested  in  the  current  problems  of  the  day,  in  tariff 
questions,  in  labour  questions,  in  the  relations  of  the 
executive  to  the  legislature,  in  any  question,  in  fact, 
which  requires,  or  is  supposed  to  require,  the  attention  of 
the  law-makers  of  the  country.  Similarly  a  "politician  " 
is  not  a  student  of  Political  Science,  but  a  member  of  this 
or  that  political  party.  The  words  politics  and 
politician,  therefore,  are  so  wide  in  application  and 
indiscriminate  in  use  that  once  and  for  all  they  had 
better  be  rejected  as  names  for  our  science  and 
students  of  our  science.  The  etymological  meaning 
is  not  the  current  meaning,  and  it  is  better  in1  this  case 
to  bow  to  current  usage  than  to  etymology,  just 
as  the  sister  science,  Economics,  has  done.  The 
word  Economics  etymological  ly  means  household 
management,  now  known  as  Domestic  Economy:  the 
study  of  wealth  is  now  definitely  known  as  Political 
Economy  or  Economics. 

Another  name  which  is   sometimes   used  is  Political 
Philosophy.     This  term  is  a  most  useful  one  if  used  for 

a  specific  purpose,  but  it  is  too  narrow  to 
Philosophy     include  the  whole  field  covered  by  our  subject. 

Political  Philosophy  deals  with  the  funda- 
mental problems  of  the  nature  of  the  state,  citizenship, 
questions  of  duty  and  right,  and  political  ideals.  This 
forms  part  of  our  subject.  In  the  opinion  of  some  English 
political  thinkers  this  is  the  main  part  of  Political 
Science.  Sidgwick,  for  example,  declares  that  the  study 
of  Political  Science,  or  as  he  calls  it  Politics,  "is  con- 
cerned primarily  with  constructing,  on  the  basis  of 
certain  psychological  premises,  the  system  of  relations 
which  ought  to  be  established  among  the  persons  govern- 
ing, and  between  them  and  the  governed,  in  a  society 
composed  of  civilized  men,  as  we  know  them."  Another 
considerable  part  of  our  subject  is  historical  and  descrip- 
tive— the  Applied  Politics  of  Sir  Frederick  Pollock's 
division.  This  latter  section,  though  closely  conceraie3 
with  Political  Philosophy,  would  be  out  of  place  in  a  pure 
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Political  Philosophy  course.  Political  Philosophy  is  in 
a  sense  prior  to  Political  Science,  for  the  fundamental 
assumptions  of  the  former  are  a  basis  to  the  latter. 
Political  Philosophy,  in  its  turn,  has  to  use  much  of  the 
material  supplied  by  Political  Science.  No  definite 
line  can  be  drawn  between  them,  but  according  to  modern 
usage  Political  Science  has  a  certain  definiteness  o£ 
meaning  which  Political  Philosophy  has  not  yet  attained. 
French  writers  sometimes  use  the  plural  form,  the 
Political    Sciences,    which    is    correct    insomuch    as   the 

various  phenomena  of  the  state  and  government 
Pontic  really  may  be  studied  separately.  Thus 
sciences.    Sociology,    Political    Economy,    Constitutional 

Law  and  Public  Administration,  all  deal 
with  phenomena  closely  connected  with  the  state. 
These  are  special  sciences,  dealing  with  distinct 
branches  of  enquiry.  Political  Science  too,  as  we  under- 
stand it,  deals  with  a  particular  subject  in  a  general 
way.  All  these  sciences,  Political  Science  included,  are 
social  sciences ;  thev  deal  with  the  relations  of  men  in 
society,  and  as  eac'ii  man  is  essentially  connected  with 
the  state,  each  social  science  is  to  some  extent  a  political 
science.  It  is  possible,  however,  to  separate  the  various 
branches  of  enquiry.  Political  Economy  deals  with 
wealth ;  Sociology  with  the  forms  of  social  union,  social 
laws  and  ideals :  Political  Science  with  the  state  and 
government.  No  absolute  separation  is  possible.  In 
Political  Science  we  touch  on  problems  which  really 
belong  to  the  domain  of  Sociology,  Political  Economy, 
Jurisprudence,  and  Constitutional  Law.  Political 
Science  deals  with  the  general  problems  of  the  state  and 
government;  these  others  deal  with  special  problems. 

Both  reason  and  usage,   therefore,  justify    the    name 
Political1  Science.     Its  central  subject  is  the  state,  and 

the  scope  of  the  science  is  determined  by  the 
Political  enquiries  that  arise  in  connection  with  the 
Hs'Vcope.  state.     These  enquiries  may  broadly  be  classed 

under^  the  state  as  it  is;  the  state  as  it 
has    been :     the    state     as  it  ought  to  be.     To  discuss 
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the  state  as  it  is  implies  ail  analysis  of  the  meaning 
of  the  state,  its  origin  and  its  essential  attributes. 
The  various  working  manifestations  of  the  state, 
that  is,  the  principles  and  practice  of  existing  govern- 
ments naturally  fall  under  this  head.  Under  the  state 
as  it  has  been  is  included  a  historical  survey  of  the 
working  of  governments,  or  the  historical  development 
of  the  state  and  of  ideas  concerning  the  state.  The 
-state  as  it  ought  to  be  includes  the  analysis  of  the 
functions  of  government,  and  a  determination  of  the 
principles  on  which  governments  may  best  be  conducted. 

2.  The  Methods  of  the  Science. 

Aristotle,  the  greatest  writer  on  Political  Science  the 
world  has   had,   called  Political   Science   the   master   or 

supreme  science.  Several  modern  critics, 
is  Political  however,  refuse  to  Political  Science  the  right 
Science  a  °*'  even  the  name  science.  They  say  that  the 
at  all?  subject-matter  of   the  science    is    so    varied, 

and  in  many  cases  so  inexact,  that  proper 
scientific  methods  cannot  be  applied  to  it.  The 
arguments  of  such  critics  apply  equally  to  all  the  social 
sciences.  Social,  political  and  economic  problems  deal 
with  the  complex  actions  and  motives  of  men,  actions 
for  which  it  is  often  admittedly  difficult  to  fine  general 
laws.  The  exactness  of  Physics  and  Chemistry  is  absent 
"from  the  social  sciences.  It  is  in: possible  to  deal  with 
problems  of  man  in  the  clear-cut  way  by  which  we  can 
deal  with  problems  of  matter.  It  is  easy  to  analyse  a 
chemical  compound  and  to  say  exactly  what  it  is. 
Experiments,  too,  in  these  natural  sciences  enable  laws 
to  be  tested  with  accuracy  and  in  various  ways.  While 
we  may  agree  that  the  exactness  pf  the  natural  sciences 
is  impossible  of  attainment  in  the  social  sciences 
nevertheless  social  problems  can  be  treated  with  the 
same  scientific  methods  as  Chemistry  or  Physics.  The 
results,  indeed,  may  not  be  so  accurate  or  so  easily  tested, 
but,  as  we  shall  see,  the  various  subjects  with  which  we 
deal  present  a   systematised   mass  of  material   which  is 
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capable  of  being  treated  by  ordinary  scientific  methods. 
We  shall  be  able  to  see  that  general  laws  can  be  deduced 
from  given  material,  and  that  these  laws  are  useful  in 
actual  problems  of  government.     To  say  that  the  only 
real  sciences  are  those  which  have   exact  results,   with 
the      dogmatic     proof    of    experiment,    is   to    deny   the 
possibility     of     Ethics,     Political     Economy,     Political 
Science,  Sociology  and  Metaphysics  being  sciences.    The 
chief  disproof  of  the  contention  is  that  they  are  recog- 
nised as  sciences   by  thinking  men.     They   are  rapidly 
expanding,  and  as  time  goes  on,  their  suitability  for  the 
application  of  scientific  methods  is  amply  demonstrated. 
It  is  true  that  in  Political    Science    there    are    many 
difficulties  which  do  not   occur    in,    say,    Chemistry   or 
Physics.   In  the  Natural  Sciences  it  is  possible 
Difficulties      by    observation    and    experiment    to    obtain 
snciePn°cetiCal    uniform     and     exact     laws.     One     chemical 
element  is  exactly    the    same    all    the    world 
over;  any  variations  in  its  composition  can  be  tested  and 
explained.     In  Political  Science    it    is   difficult    to    find 
uniform      and      unvarying      laws.     The^     material      is 
constantly   varying.     Actions  and    reactions  take  place 
in     various     and     often      unforeseen      ways.     A      man 
is  a  member  not  only  of  a  state,  but  of  a  host  of,  other 
social  groups — a  municipality,  a  church,  a  trade-union, 
a  stock-exchange,  a  university,  a  caste  or  a  family.     To 
understand   his  actions  in   one  phase   of  his  life  often 
requires  a  knowledge  of   the  social  groups  influencing, 
or  influenced   by    him.     Social    and    political    relations 
are     constantly*   changing,     and     what     may     be     true 
of    them    to-day    may    not    be    true    a    century    hence. 
In     all      matters     concerning     man,      too,     there     are 
unconscious   assumptions  in   the    mind,    which,    formed 
before    the    mind    consciously    reacts    to    them,    often 
give   a  bias    to    our    judgments.     It    not    infrequently 
happens  in  social  sciences,  like  Political   Economy  and 
Political  Science,   that  at   the  outset  of  our  study  we 
cannot  lay  down  the  final  limits  of  the  subject-matter. 
The  methods  of  enquiry  are  frequently  best  explained  by 
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using  them,  and  observing  their  results  when  applied  to 
concrete  problems.  Complete  and  final  answers  to 
questions  in  social  science  can  be  given  only  when  the 
science  is  ended.  Historically,  we  find  that  a  body  of 
systematic  knowledge  is  built  up  before  reflexion 
analyses  its  presuppositions.  What  is  historically  a  late 
development  of  the  science  is  logically  the  first  and 
fundamental  question,  so  that  the  methods  are  often 
best  understood  by  an  analysis  of  the  actual  scope  of  the 
science . 

Though  the  experimental  method  as  applied  in 
Physics  and  Chemistry  is  inapplicable,  nevertheless  there 
Experi-  ,s  a  wide  field  of  experimentation  of  a  definite 
mental  kind  in  Political  Science.  The  Political 
Methods.  gcientist  cannot  select  one  community  here 
and  another  there  and  experiment  with  democracy 
in  the  one  and  socialism  in  the  other.  Even  if 
he  could,  his  results  would  be  influenced  by  various 
kinds  of  unpredictable  causes  such  as  wars,  revolutions, 
strikes  and  religious  movements.  The  source  of  the 
experiments  of  Political  Science  is  history :  they 
rest  on  observation  and  experience.  Every  change 
in  the  form  of  government,  every  new  law  passed,  every 
war,  is  an  experiment  in  Political  Science.  These  are 
materials  for  political  science  just  as,  say,  carbon  is 
material  for  Chemistry  Most  of  these  events  do  not 
take  place  as  conscious  experiments :  they  simply 
happen.  In  the  modern  world,  however,  political 
experiments  are  made,  definitely  based  on  reasoning 
provided  by  Political  Science.  Two  notable  examples 
may  be  quoted — one,  the  grant  by  the  English' 
Parliament  of  responsible  government  to  Canada  in 
accordance  with  the  recommendations  contained  in  Lord 
Durham's  Eeport  of  1839;  the  other,  the  recent  grant  by 
Parliament  of  constitutional  reforms  on  the  basis  of  the 
recommendations  of  the  Montagu-Chelmsford  Report. 
Jn  these  cases  the  conclusions  are  definitely  grounded 
on  bases  provided  by  Political  Science,  and,  therefore, 
conscious  political  experiments  are  made  or  proposed. 
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The  chief  method  of  experimentation  in  Political 
Science    is    thus    the    Historical   Method.      Properly   to 

understand  political  institutions,  we  must 
The  Histor-  study  them  in  their  origin,  their  growth  and 
icai  Method,   development.    History  not  only  explains  insti- 

tutions,  but  it  helps  us  to  make  certain 
deductions  for  future  guidance.  It  is  the  pivot 
round  which  both  the  inductive  and  the  deductive 
processes  of  Political  Science  work. 

The  historical  method,  of  which  the  best  modem 
English  exponents  are  Seeley  and  Freeman,  is  mainly 
inductive.  By  it  generalisations  are  made  from 
v£w*ofkthe  tne  observation  and  study  of  historical  facts. 
Historical  More  than  any  other  method,  it  gives  positive 
Method.  results.     Philosophical  political  scientists  do 

not  give  it  the  same  importance  as  the  Historical 
School.  Sidgwick,  for  example,  gives  this  method  a 
secondary  position,  for  two  reasons.  First,  he  holds  that 
history  cannot  determine  the  ultimate  standard  of  good 
and  bad,  or  of  right  and  wrong  in  political  life.  The 
goodness  or  badness  of  the  political  institutions  which 
history  shows  us  is  determined  on  other  grounds  than 
historical,  i.e.,  ethical  or  philosophical.  Second,  the 
study  of  history  only  in  a  very  limited  way  can  enable 
us  to  choose  means  for  the  attainment  of  the  end  of 
political  life,  for  not  only  is  it  difficult  to  ascertain  the 
complete  bearing  of  past  events  with  accuracy,  but  also 
each  age  has  its  own  problems  and  difficulties,  all  of 
which  are  relative  to  the  times  in  which  they  occurred. 

Sidgwick's  objections  are  quite  justifiable  in  the  case 
of  the  indiscriminate  use  of  historical  material.  But  the 
Political  Scientist  must  exercise  careful  judgment  in  his 
analysis  and  selection  of  material.  History  itself, 
moreover,  is  becoming  more  and  more  exact  as  time  goes 
on,  so  that  the  objection  regarding  accuracy  loses  its 
meaning.  History,  too,  enables  us  to  judge  the  goodness 
or  badness  of  actions,  though  it  does  not  provide  us  with 
our    actual    ethical     standards.       As    in    all     scientific 
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methods,  the  greatest  care  must  be  used  in  the  applica- 
tion of  the  historical  method.  Otherwise  it  may 
degenerate  into  what  Bluntsehli,  the  well-known 
German  writer,  calls  "mere  empiricism,"  which  means 
too  great  adherence  to  historical  facts,  without  due 
regard  to  causes  and  effects,  and  rigid  conservatism,  on 
the  ground  that  what  has  been  in  the  past  must  be  now 
«nd  for  the  future. 

The     Historical     Method     is    supplemented     by     the 
Comparative  Method,   a  method     which     is     as    old     a> 
Aristotle.       This    method     tells    us    that    in 
ative  order   to    find    out   the    laws    which    underlie 

Method.  them  we  must  compare  the  various  events  of 

the  world's  history.  Similar  events  may  occur  under 
very  different  political  conditions,  or  vibe  versa,  similar 
political  conditions  may  lead  to  very  different 
political  events.  Revolutions,  for  example,  have 
happened  at  all  times  and  under  various  conditions.  By 
the  Comparative  Method  we  sift  out  what  is  common, 
and  try  to  find  common  causes  and  consequences.  A 
modern  example  is  the  recent  Russian  Revolution. 
Political  Scientists  compare  it  with  the  English  Great 
Rebellion  and  the  French  Revolution,  trying  not  only 
to  explain  what  has  happened  but  to  lay  down  rules  for 
the  future  guidance  of  the  Russians. 

The  Comparative  Method  must  be  used  with  great 
care.  In  trying  to  find  general  principles  underlying 
historical  events  many  elements  of  difference  have  to  be 
examined.  The  social  system,  the  economic  conditions, 
the  temperament  of  the  people  concerned,  their  capacity 
for  political  life,  their  moral  standard,  their  qualities  of 
obedience  or  law-abidingness  all  must  be  taken  into 
account.  A  comparison  of  the  United  States  and  India. 
for  example,  as  regards  democracy  would  be  useless 
were  not  the  fundamental  difference  of  caste  thoroughly 
analysed,  with  its  bearings  on  political  phenomena. 

In  the  Comparative  Method  the  ordinary  processes  of 
inductive  logic  must  be  followed.  These  are  (a)  the 
Method  of  Single  Agreement,  by  which,  among  a  number 
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of  instances  of  political  phenomena,  we  find  one  element 
in  common.  This  element,  extracted  by  a  process  of 
elimination,  whereby  irrelevant  antecedents  are  dis- 
pensed with,  is  the  cause.  The  chief  difficulty  of  this 
method  is  the  possible  existence  of  a  plurality  of  causes. 
To  cope  with  this  we  must  van*  the  circumstances  aS 
much  as  possible  by  multiplying-  the  instances,  (b)  The 
Method  of  Single  Difference,  in  which,  given  a  certain 
political  phenomenon,  if  an  instance  in  which  this 
phenomenon  occurs  and  an  instance  in  which  it  does  not 
occur  have  every  circumstance  in  common  save  one,  that 
one  circumstance,  in  which  the  two  differ,  occurring-  in 
the  first  phenomenon,  is  the  cause,  (c)  Double  Method 
oi  Agreement ,  or,  as  John  Stuart  Mill  calls  it,  Joint 
Method  of  Agreement  and  Difference.  If  various 
examples  in  which  a  political  phenomenon  occurs  have 
only  one  element  in  common,  while  various  similar 
instances  in  which  it  does  not  occur  are  marked  by  the 
absence  of  this  element,  then  the  element  present  in  one 
and  absent  in  the  other  is  the  cause  or  an  integral  part 
thereof,  of  the  phenomenon,  (d)  The  Method  of  Residues, 
according  to  which,  after  we  have  subtracted  from  th« 
given  political  phenomena  such  parts  as  are  already 
known  to  be  cause  and  effect,  the  remnant  may  be 
judged  to  be  the  effect  of  the  remaining  causes,  (e)  Method 
of  Concomitant  Variations,  whereby  if  a  phenomenon 
varies  in  any  manner  whenever  another  phenomenon 
varies  in  another  manner,  then  they  somehow  are 
connected  by  cause  and  effect. 

These  methods,  applicable  in  a  natural  science,  like 
Chemistry  are  equally  applicable  in  Political  Science, 
though  the  results  are  not  so  accurate.  Parti- 
cular care  in  Political  Science  is  required  in  the 
case  of  one  inductive  method,  viz.-,  Analogy,  where  two 
things,  because  they  resemble  each  other  in  certain 
points,  may  be  regarded  as  resembling  each  other  in  all 
other  points,  though  no  definite  cause  can  be  found  for 
such  resemblance.  Analogy  is  very  useful  in  Political 
Science,  but  it  must  never  be  forgotten  that  analogy  is 
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not  proof.  It  gives  probability,  not  certainty,  and  the 
difficulty  of  its  application  in  Political  Science  is  all  the 
more  marked  because  of  the  vast  number  oi 
circumstances  surrounding  any  given  instance. 

These  inductive  methods  are  useful  so  far,  but  they 
must  be  used  in  conjunction  with  what  Bluntschli  calls 
The  the  Philosophical  Method.    The  truly  Philoso- 

Phiiosophicaiphical,  Deductive  or  a  priori  method  of  whicRi 
Method.  Rousseau,  Mill  and   Sidgwick  are   exponents, 

starts  from  some  abstract,  original  idea  about  human 
nature  and  draws  deductions  from  that  idea  as  to  the 
nature  of  the  state,  its  aims,  its  functions  and  its  future. 
It  then  attempts  to  harmonise  its  theories  with  the 
actual  facts  of  history.  The  danger  of  this  method  is 
that  the  user,  as  Plato  in  his  Republic  or  More  in  his 
Utopia,  often  allows  his  imagination  to  run  riot  and  he 
forms  theories  which  have  little  or  no  foundation  in 
historical  facts.  The  result  is  that  the  method 
degenerates  into  what  Bluntschli  calls  mere  Ideology, 
which  pays  little  or  no  attention  to  facts.  This  is  parti- 
curarly  dangerous  in  practice,  as  may  be  seen  from  the 
French  Revolution,  the  leaders  of  which  were  the  un- 
reasoning followers  of  those  who,  like  Rousseau,  preached 
the  doctrine  of  Liberty,  Equality  and  Fraternity.  A 
modern  example  is  the  Russian  Revolution,  where 
abstractions  preached  by  dreamers  led  to  a  collapse  of  the 
governmental  system  and  to  anarchy  and  mob-rule 
unparalleled  in  history. 

The  two  methods,  historical  and  philosophical,  do  not 
conflict :  they  rather  supplement  and  correct  one  another. 
The  genuine  historian  as  such  is  compelled  to 
Method h*  recognise  the  value  of  philosophy,  and  the  true 
philosopher  must  equally  take  the  counsel  of 
history.  The  experiences  and  phenomena  of  history 
must  be  illumined  with  the  light  of  ideas.  The  best 
method  thus  arises  out  of  the  blending  of  the  Philoso- 
phical and  the  Historical  Methods.  Aristotle  and, 
Burke  are  notable  exponents  of  this  method. 
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These  are  the  method*  of  Political  Science.     Difficulty 

•sometimes     arises     in     the     methodology     of     Political 

Science  from  confusing  with  methods  the  points 

andhp°oints  °*  v*e.w  *rom  which  the  science  may  be  studied, 
of  view.  Certain  writers,  chiefly  French  and  German, 
give  as  methods  the  Sociological,  Biological, 
Psychological,  and  Juridical.  These  are  not  methods, 
but  points  of  view.  To  study  the  state  from  the  Socio- 
logical point  of  view  means  to  apply  the  theory  of 
evolution  to  political  phenomena  ;  the  Biological  Method 
tries  to  interpret  the  state  and  its  organisation  by 
•  comparing  it  with  the  living  body,  with  brain,  nerves, 
muscles,  etc.  ;  the  Psychological  tries  to  explain  political 
phenomena  through  psychological  laws ;  and  thv3 
•Juridical  regards  political  society  as  a  collection  of  laws, 
rights,  and  duties,  without  reference  to  the  many  other 
social  forces  influencing  man  in  his  relations  with 
others. 

Not  only,  therefore,  is  Political  Science  a  science  with 
material  as  definite    as    that   of   Chemistry,    Physics   or 

Geologv ;  but  it  is  a  science  where  the  recog- 
Conclusion.  ,  °-7      ,,      ,  »      .,  .  f 

nisecl  methods  ot  these  sciences  can  be 
regularly  applied.  Because  slight  shades  of  difference 
may  vitiate  a  whole  conclusion,  as  a  science  it  is  more 
difficult  than  the  Natural  Sciences.  The  difficulty  in  the 
application  of  these  methods  arises  from  the  innumerable 
elements,  undefined  and  unclefinable,  whirii  occur  in  any 
science  of  man.  Much  patience  in  comparing  details, 
much  care  in  applying  inductive  methods,  much  mental 
balance  in  making  judgments,  all  these  are  necessary  in 
Political  Science.  It  is  a  science  which  taxes  the 
scientific  mind  to  the  utmost ;  and  its  conclusions,  no  less 
than  the  discoveries  of  Chemistry,  vitally  affect  the  daily 
lives  of  the  inhabitants  of  the  globe. 

3   The  Relations  of  Political  Science  to  Allied 

Sciences. 
Man  is  a  social  being,  and  his  various  social  activities 
anay  be  studied  separately.     His  political  life  is  only  one 
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part  of  Iiis  total  social  life,  but  as  every  human  being 
lives  within  a  state,  the  science  of  the  state  is  necessarily 
connected  with  the  other  social  sciences. 

The  various  sciences  dealing  with  man  as  a  social 
entity  are  called  the  social  sciences,  and  the  most  funda- 
mental of  them  all  is  Sociology.  Sociology  is- 
the  general  social  science.  It  deals  with 
the  fundamental  facts  of  social  life,  and,  as  political 
life  is  only  a  part  of  the  sum-total  of  social 
life,  Sociology  is  wider  than  Political  Science. 
Sociology  is  the  study  of  the  elementary  principles 
of  social  union.  It  is  not  the  sum  of  the  various 
social  sciences  but  the  fundamental  science  of  which, 
to  use  the  term  of  a  well-known  American  writer, 
Professor  Giddings,  they  are  "differentiations."  In 
Political  Science  we  must  assume  the  facts  and  laws  of 
human  association,  which  facts  and  laws  it  is  the  duty 
of  Sociology  to  study  and  determine.  The  exact 
boundaries  of  the  two  sciences  cannot  be  rigidly  defined. 
They  occasionally  overlap ;  but  there  is  a  clear  general 
distinction.  Sociology  is  the  Science  of  Society  :  Political 
Science  is  the  Science  of  the  State,  or  political  society. 
Sociology  studies  man  as  a  political  being,  and,  as 
political  organisation  is  a  special  kind  of  social 
organisation,  Political  Science  is  a  more  specialised 
science  than  Sociology. 

Political  Science,  as  we  have  already    seen,    is    inti- 
mately   connected    with    History.     Sir    John    Seeley,  a 
well-known    English    writer    on    History    and 
History.         Political  Science,  has  expressed  the  relation- 
ship in  a  classic  couplet :  — 

History  without  Political  Science  has  no  fruit, 
Political  Science  without  history  has  no  root. 

History  is  a  record  of  events ;  it  tells  the  how  and  why 
of  happiness.  It  is  an  account!  not  only  of  events  but  of 
conditions  and  causes.    History  provides  the  raw  material 
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of  Political  Science.  Not  every  type  of  history,  however, 
is  used  by  Political  Science.  The  history  of  language,  of 
customs,  of  battles,  of  art,  of  literature,  for  example,  have 
no  direct  bearing  on  Political  Science.  Political  Science  is 
concerned  mainly  wijth  political  history  and  the  history  of 
the  particular  institutions  which  form  the  subject-matter 
of  the  science.  These  institutions  can  be  properly 
understood  only  in  their  historical  setting.  History 
explains  them  by  tracing  their  growth  and  explaining 
their  changes  in  structure.  Political  Science,  using  this 
material,  takes  a  wider  view.  It  tries  to  find  general 
causes  and  laws.  Political  Science,  as  we  shall  see,  has 
a  definitely  historical  section.  In  a  treatise  on  Political 
Science  we  must  trace  the  history  of  various  institu- 
tions, not  for  the  sake  of  history  but  to  enable  us  to 
form  the  conclusions  of  our  science.  Insomuch  as 
history  not  merely  records  events  but  analyses  causes 
and  points  out  tendencies  it  overlaps  Political  Science. 
Political  Science,  however,  goes  further.  It  uses 
historical  facts  to  discover  general  laws  and  principles ; 
it  selects,  analyses  and  systemaiises  the  facts  of  history 
V  in  order  to  extract  the  permanent  principles  of  political 
life.  Political  Science,  further,  is  teleological,  that  is 
to  say.  it  deals  with  the  state  as  it  ought  to  be,  whereas 
history  deals  with  what  has  been. 

The  general  line  of  demarcation    between    Political 
Science  and  Political  Economy  or  Economics  is  clear. 

Political  Science  is  the  science  of  the  state : 
Econ'omy.       Economics      is      the      science      of      wealth. 

Economics  deals  with  the  production,  con- 
sumption, distribution  and  exchange  of  wealth, 
subjects  which  form  a  body  of  material  quite  distinct 
from  that  of  Political  Science.  Obviously,  however, 
government  is  closely  concerned  with  economic  matters. 
A  glance  at  the  prevailing  questions  before  modern 
legislatures  will  show  that  a  very  large  number,  such  as 
disputes  between  labour  an^i  capital,  and  the  imposi- 
tion of  tariffs,  are  concerned  with  industrial  and 
commercial  matters.     All  economic  activities  are  carried 
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oil  within  ,the  state  on  conditions  laid  down  by  the  state 
in  laws,  and  the  prevailing-  theories  of  state  or  of 
government  functions  profoundly  affect  the  economic  life 
of  a  country.  It  is  a  matter  of  first-rate  importance  to 
the  producer  of  wealth,  for  example,  to  be  able  to  judge 
whether  the  prevailing  tendencies  are  individualistic  "or 
socialistic.  Questions  of  individualism  and  socialism, 
indeed,  illustrate  better  than  any  other  the  interaction 
of  Political  Science  and  Economics.  As  a  rule  they  are 
treated  fully  in  text-books  o;  both  Economics  and  Poli- 
tical Science,  the  political  and  economic  arguments  alike 
being  set  forth  whether  the  book  is  meant  as  a  text-book 
in  Economics  or  Political  Science.  The  two  sciences, 
while  each  has  its  distinct  subject-matter,  are  thus 
closely  related.  Political  movements  are  profoundly 
influenced  by  economic  causes:  economic  life  is  condi- 
tioned by  political  institutions  and  ideas.  So  close  is  the 
connexion  that  scientific  writers  of  a  century  ago 
regarded  Economics  as  a  branch  of  Political  Science. 
Nowadays  we  separate  the  sciences,  regarding  both  as 
differentiations  of  the  more  general  science  of  Sociology. 
Political  Science,  the  science  of  political  order,  is 
also  closely  connected  with  Ethics,  the  science  of  moral 
Ethics.  order .     On     general     grounds     the     line     of 

division  is  clear.  Ethics  is  the  science  of 
conduct  or  morality.  Ethics  deals  with  the  lightness 
and  wrongness  of  man's  conduct,  and  of  the  ideals 
towards  which  man  is  working.  Each  man  must  live  in 
a  state,  therefore  both  lightness  and  wrongness  of 
conduct,  and  the  moral  ideal,  must  be  concerned  with 
the  state.  The  political  ideal  cannot  be  divorced  from 
the  ethical  ideal.  We  cannot  conceive  a  perfect  state 
where  wrong  ethical  ideals  prevail.  The  ethical  and 
the  political  must  in  this  case  coincide.  The  science  of 
Ethics  is  therefore  prior  to  Political  Science.  We  must 
settle    the   basis  of   right  and   wrong  before  we  discuss 
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political  institutions  and  ideals.  Ethics  is  a  study  of 
human  motives,  an  analysis  of  intention,  of  desires  and 
of  the  moral  end,  and  this  moral  end  is  the  ultimate 
justification  of  Political  Science.  Both  sciences  are 
teleological,  and  in  their  ideals  they  must  be  in  agree- 
ment; but  the  main  body  of  material  is  distinct. 

The  close  inter-relation  of  these  various  sciences 
with  Political  Science  is  shown  by  the  place  universities 
have  driven  it  in  curricula.  Sometimes  it  is  established 
as  a  subject  by  itself,  independent  of  other  subjects ; 
sometimes  it  is  given  as  a  half-subject  with  Political 
Economy  ;  sometimes  it  is  included  in  the  History  course ; 
sometimes  in  the  Philosophy  course,  and  as  an  optional 
or  compulsory  subject  it  is  included  as  a  rule  in  the 
Honours  courses  of  all  these  subjects. 

A-  rime  g'oes  on  more  and  more  subjects  closely  con- 
nected with   the  state  tend  to  develop  into  independent 

sciences.  Public  Administration,  for  example, 
sconces.        which  examines    the   principles    and    practice 

of  governments,  and  Comparative  Politics, 
which,  by  the  comparative  method,  examines  the 
various  kinds  of  governments,  trying  to  deduce 
general  laws  therefrom,  both  promise  to  become  independ- 
ent sciences.  With  other  sciences  already  recognised 
as  such  Political  Science  has  more  ot  less  close 
relations.  Jurisprudence,  or  the  science  of  law,  is 
intimately  concerned  with  the  state ;  Anthropology,  the 
science  which  deals  with  the  existence,  development 
and  interpretation  of  customs,  dress,  superstition, 
religious  festivals,  and  social  institutions  generally; 
Ethnology,  the  science  of  races;  and  Religion,  especially 
the  comparative  study  of  Religion,  which  shows  the 
effect  on  political  institutions  of  religious  beliefs  and 
observances — all  these  sciences  in  a  greater  or  lesser 
degree  are  related  to  Political  Science. 
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Diagramatically  the  relation  of  Political  Science  to  the 
other  social  sciences  may  be  shown  in  a    general     way 

thus  :  — 
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CHAPTER  II. 

THE  NATURE  OF   THE  STATE. 

1.     Definition  of  the  State. 

Before  attempting  to  define  the  word  "  state  "  as  used 
in  Political  Science,  we  must  first  dismiss  a  certain 
number  of  verbal  ambiguities  which  arise 
Different  chiefly  from  the  inexactness  of  every-day 
ofstatne8S  language.  The  word  is  often  used  indis- 
criminately to  express  a  general  tendency  or 
1  idea.  Thus  in  phrases  like  state  control,  state  railways 
state  education,  it  indicates  the  collective  action  of  the 
community  through  government  as  contrasted  with 
individual  management.  In  ''state  regulation"  and 
"  state  management  "  the  word  state  is  used  where  strict- 
ly speaking,  government  should  be  used.  In  the  phrase 
"church  and  state"  the  organisation  of  civil  power  as 
distinguished  from  religious  power  is  indicated. 
Again,  we  speak  of  the  Native  States  of  India,  the 
State  of  Prussia  in  Germany,  the  State  of  New 
York  in  the  United  States  of  America,  the.  State 
Victoria  in  the  Australian  Commonwealth.  Not  one 
of  these  uses  is  scientifically  correct.  One  of  the 
essential  characteristics  of  a  state  is  sovereignty,  a 
characteristic  lacking  in  everyone  of  these  so-called 
states.  Unfortunately  no  general  name  has  found 
acceptance  even  in  Political  Science  for  these  "  states  ' 
all  of  which  are  only  units  or  parts  of  a  state  in  the 
scientific  sense  of  the  term.  The  word  '  province ' 
might  be  usefully  employed,  but  as  yet  it  has  not  found 
favour,  and  at  present  the  double  use  of  the  word  state 
continues  in  both  scientific  books  and  popular  language. 
At  the  outset  of  his  studies  in  Political  Science  the 
student  is  warned  to  note  this  confusion.  _  Finally,  we 
have  to  bear  in  mind  that  there  is  the  juristic  meaning 
lot  state,  in  International  and  Constitutional  Law,  which 
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regard  the  state  as  an  artificial  person  with  definite 
rights  and  duties,  as  distinguished  from  the  natural 
person   or  ordinary  citizen. 

We  have  already  seen  that  Political  Science  is  a 
particular  branch  of  the  science  of  society,  or  sociology. 
Definition  Society  is  composed  of  a  number  of  individuals 
stat?  liying  together  and    entering    into     relations 

with  one  another.  The  state  is  a  type  V 
of  society  regarded  from  a  definite  point  of  view. 
Social  relations  vary,  and  of  these  political  relations 
form  one  class:  it  is  with  these  that  we  are 
concerned  in  Political  Science.  The  political  life 
of  man  lends  colour  to  and  borrows  colour  from  his 
other  social  activities.  The  political  relation,  however 
does  not  either  sum  up  or  control  the  other  social 
relations  of  man.  Political  order  is  one  of  several  orders 
— social,  moral,  religious — and  its  distinguishing 
characteristic  is  the  state,  with  its  visible  human 
institutions  of  laws  and  government. 

Definitions  of  the  state  are  as  numerous  as  are  the 
books  written  on  the  subject.  Quoted  below  are  a 
number  of  modern  definitions,  given  by  writers  from 
various  points  of  view.  The  first  two  are  by  well- 
known     English      lawyers — Holland     and     Phillimore. 

Holland  defines  the  state  thus  :  — 

"  A  numerous  assemblage  cf  human  beings,  generally 
occupying  a  certain  territory,  amongst  whom  the  will 
of  the  majority,  or  of  an  ascertainable  class  of  persons. 
is  by  the  strength  of  such  a  majority,  or  class,  made 
to  prevail  against  any  of  their  number  who  oppose  it." 

Phillimore  says  that  the  state  is 

'A  people  permanently  occupying  a  fixed  territory, 
bound  together  by  common  laws,  habits,  and  customs 
into  one  body  politic,  exercising  through  the  medium  oi 
an  organised  g-overjiment  independent  sovereignty  and 
control  over  all  persons  and  tilings  within  its  boundaries, 
capable  of  making  war  and  peace  and  of  entering  into 
all  international  relations  witli  the  communities  of 
the  £>lobe." 
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Bhmtsehli,  the  German   writer,   says:  — 

"  The  state  is  a  combination  or  association  of  men. 
in  the  form  of  government  and  governed,  on  a  definite 
territory,  united  tog-ether  into  a  moral  organised 
masculine  personality,  or,  more  shortly,  the  state  is  the 
politically  organised  national  person  of  a  definite 
country." 

Sidgwick.  the  well-known  English  writer  on 
Philosophy.  Political  Economy  and  Political  Science,, 
says  that  the  state  is  a  "political  society  or  community, 
ie.,  a  body  of  human  beings  deriving  its  corporate 
unity  from  the  fact  that  its  members  acknowledge 
permanent  obedience  to  the  same  government,  which 
represents  the  society  in  any  transactions  that  it  may 
carry  on  as  a  body  with  other  political  societies."  This 
government,  he  says,  is  independent,  in  the  sense  that. 
it  is  not  in  habitual  obedience  to  any  foreign  individual 
or  body  or  the  government  of  a  larger  whole. 

Professor  Burgess,  of  Columbia  University,  New 
York,  one  of  the  greatest!  modern  authorities,  says  that 
the  state  is  a  "particular  portion  of  mankind  viewed 
as  an  organised  unit."  Willoughby,  another  recognised 
American  authority,  says  that  the  state  exists  "wher- 
ever there  can  be  discovered  in  any  community  of  men 
a  supreme  authority  exercising  a  control  over  the  social 
actions  of  individuals  and  groups  of  individuals,  and 
itself  subject  to  no  such  regulation."  President 
Woodrow  Wilson  says  simply  that  the  state  "is  a  people 
organised  for  law  within  a  definite  territory." 

These  definitions  do  not  agree  in  all  details.  Some 
of  them  are  given  from  particitlar  standpoints,  and  are 
open  to  criticism  on  certain  points.  They  contain, 
however,  all  the  essential  ideas  necessary  to  the 
definition  of  the  state.  The  state  is  a  concept  of 
Political  Science  and  a  moral  reality  which  exists  where 
a  number  of  people,  living  on  a  definite  territory,  are 
unified  under  a  government  wdiich  in  internal  matters 
is  the  organ  for  expressing  their  sovereignty,  and  in 
external  matters  is  independent  of  other  governments. 
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2.     The  Essential  Elements  of  the  State. 

The  essential  elements  of  tlie  state  are  thus:  Hist. 
a  number  of  people,  or  population;  second,  a  definite 
place  of  residence,  or  territory ;  third,  an  organisation 
unifying  the  people,  or  government;  and,  fourth,  supre- 
macy in  internal  matters  and  independence  of  external 
control,  or  sovereignty. 

1.  It  is  obvious  that  to  have  a  state,  which  is  a  human 
institution,  a  population  of  some  kind  is  necessary.  No 
1.  Popui-  state  can  exist  in  an  uninhabited  land :  nor 
ation.  can  there  be  any  state  if  there  is  no  population 

beyond  a  single  family.  The  family  may  be  a  centre 
round  which  the  state  grows,  but  till  there  is  a  series  of 
families  there  can  be  no  state.  It  is  impossible  to  fix  a 
definite  number  of  men  for  a  state.  In  the  modern  world 
we  are  familiar  with  states  in  which  the  populations  vary 
from  five  millions  to  three  hundred  millions.  Huge  states 
of  the  modern  type  were  quite  outside  the  range  of  the 
old  Greek  ideas,  where  the  city-state  was  the  working" 
ideal.  The  city-state,  in  population,  was  about  the 
size  of  a  small  modern  municipality.  The  idea  of 
Aristotle,  the  philosopher  of  the  city-state,  was  that 
neither  ten  nor  a  hundred  thousand  could  form  a  good 
state :  they  were  both  extremes.  Many  centuries  after 
Aristotle,  Rousseau,  the  French  philosopher,  w!ho  lived 
when  vast  states  of  many  millions  existed,  thought  ten 
thousand  the  ideal  number.  Both  these  writers  con- 
sidered small  numbers  essential  to  good  government. 
In  the  modern  world  other  principles,  such  as  federalism, 
empire  and  nationality,  are  the  determining  factors  in 
the  size  of  the  state,  while  the  perfection  of  government 
which  Aristotle  and  Rousseau  thought  attainable 
only  with  very  limited  numbers  is  now  secured 
by  what  is  known  as  local  government.  In  the  modern 
world  the  population  of  states  varies  greatly,  from  the 
few  thousands  of  Monaco  to  the  many  millions  of 
Russia  and  the  United  States.  No  limit,  either 
theoretical  or  practical,  can  be  laid  down  in  this  respect. 
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2.  Without  a  fixed  territory  there  can  be  no  state. 
The  Jews,  for  example,  did  not  form  a  state  till  tuey 
o  -r «„.<„..    definitely    settled    in    Palestine.      Conversely, 

2.  Territory.     ,i        tt  p     t  1 1  -i         •  •,  •>    .-. 

the  Huns  of  Attila,  m  spite  of  their  prowess 
and  their  leaders,  broke  up  because  they  had  no  real 
fixed  territory.  Nomadic  tribes,  which  wander  from  one 
part  of  a  country  to  another,  cannot  form  a  state. 

As  in  population,  so  in  territory,  no  limit  can  he  laid 
down.  States  exist  to-day  with  areas  varying  from 
eight  square  mile,.  ;is  in  Monaco,  to  about  nine  million 
square  miles,  as  in  Russia.  Small  states,  though  they 
benefit  by  being  compact  and  easily  governed,  are  at  a 
great  disadvantage  in  matters  of  defence  and  resources 
as  compared  with  larger  states.  Unless  guaranteed  by 
larger  states,  small  states  are  liable  to  invasion  and 
annihilation  by  greater  and  more  powerful  states,  ;is 
shown  by  1  he  fate  of  Belgium  in  the  Great  "War.  In 
very  small  states  like  Monaco  and  Guatemala,  the 
resources  are  insufficient  to  give  their  citizens  the  fulness 
of  life  and  development  which  larger  states  can  afford. 
Their  disadvantages  are  similar  to  those  of  small  scale 
as  compared  with  large  scale  production. 

The  older  writers  on  Political  Science  almost 
universally  condemned  large  states  because  of  their 
unwieldiness.  To  g'overn  well  a  wide  stretch  of  territory 
appeared  quite  impossible  to  them.  Two  things  have 
completely  altered  that  point  of  view — first,  the  rapid 
development  in  transit — trains,  steamships,  the  telegraph 
and  aeroplanes — and  second,  the  development  of  local 
y/  self-government — in  the -wider  sense,  as  in  the  British 
Dominions  with  responsible  government,  and  the 
'*  states"  of  a  federal  union,  and  in  the  narrower 
sense,  as  in  municipalities,  counties  and  districts. 
No  principle  can  be  laid  down  as  to  size  of  a 
state.  Size,  moreover,  is  no  index  of  the  greatness  of 
a  state.  Russia,  a  huge  state  in  respect  of  size,  is  not 
so  great  as  the  smaller  France.  Great  Britain  is  vastly 
more  powerful  than  many  states  ten  times  her  size. 
There  are  mnnv  other  elements  connected  with  territory 
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which  make  for  greatness :  climate,  the  temperament  of 
the  people,  geographical  configuration,  and  natural 
resources  are  all-important  factors  in  deciding  both  the 
size  and  the  greatness  of  a  state. 

That  climate  has  an  important  effect  on  the  develop- 
ment of  states  may  be  judged  from  the  fact  that  the 
ciimat  highest  political  development    of     the    world 

has  been  reached  in  the  temperate  zones. 
Extremes  of  both  heat  and  cold  affect  the  physical 
and  mental  constitution  of  the  individual  and  also 
the  natural  resources  of  a  country.  Extreme  cold, 
as  in  the  Arctic  regions,  makes  the  struggle  for 
existence  against  nature  so  hard  that  political  life  is 
only  a  secondary  consideration.  Extreme  heat,  as  in  the 
tropics,  leads  to  luxuriant  vegetation,  ample  and  easily 
obtainable  food,  and  the  enervation  of  the  people. 
Climatic  extremes,  whether  of  heat  or  cold,  tend  to 
produce  a  fatalistic  outlook  on  life  which  weakens  the 
mainsprings  of  personal  effort.  The  most  energetic 
political  life  in  the  world  for  these  reasons  has  been  led 
in  the  temperate  zones,  though  with  the  growth  of 
education,  and  the  advancing  control  of  mind  over 
matter,  the  peoples  living  in  the  areas  of  climatic 
extremes  may  develop  as  surely  as,  though  more  slowly 
than  those  in  temperate  zones. 

Geographical  configuration  is  also  important  in  fixing 
the  areas  of  states,  as  well  as  giving  a  peculiar  cast  to 
Gecraph-  *ke  character  of  particular  peoples.  A  glance 
icai  con-  at  a  map  of  the  world  will  show  how  the 
gura  ion.  areagl  0f  many  states  are  fixed  by 
boundaries  provided  by  nature,  such  as  the  sea, 
mountain  chains  and  rivers.  Geographic  unity  is  an 
important  predisposing  cause  to  political  unity  as  shown 
by  Great  Britain,  where  neighbouring  nations  clearly 
marked  off  from  the  rest  of  the  world  joined  to  make  one 
state.  One  of  the  chief  bases  of  the  future  unity  of 
India  is  the  complete  self-containedness  of  the  country, 
bounded  as  it  is  by  the  sen  and  the  greatest  mountain 
ranges   in  the  world.      Tn    the  p;is|   the    many    states    or 
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subdivisions  contained  in  India  were  marked  out  by 
natural  boundaries,  such  as  mountain  ranges,  rivers 
and  deserts. 

Geographical  conditions  have  also  had  much  influence 
on  the  creation  of  states.  In  the  valleys  of  the  Nile  and 
the  Euphrates,  for  example,  the  early  Egyptians  .and 
Assyrians  pitched  their  camps  where  nature  provided 
the  best  conditions  for  a  settled  life.  Geography  also 
helps  to  determine  the  activities  of  peoples.  Rome,  for 
example,  became  the  greatest  empire  in  the  old  world 
largely  because  of  her  geographical  position,  which 
gave  her  access  to  other  countries  by  sea.  The 
maritime  activity  of  Britain  is  explained  by  the 
Tory  favourable  geographical  position  she  occupies 
in  Europe.  England,  France,  Spain  and  Portugal, 
from  their  natural  positions,  have  been  the  greatest 
discoverers,  colonisers  and  empire-builders  of  the 
modern  world.  The  geographical  position  of  states  also 
largely  determines  the  policy  of  their,  governments. 
England,  the  United  States  and  Japan  are  at  present  the 
greatest  mercantile  nations  of  the  world.  They  all  have 
powerful  navies,  to  protect  not  only  their  shores,  buf 
their  mercantile  fleets.  The  very  existence  of  England 
depends  on  her  sea  trade-;  hence  arises  the  necessity 
of  the  very  powerful  British  navy.  Germany  on 
the  other  hand,  used  to  be  bounded  on  three  sides  by 
powerful  states,  with  no  natural  defences.  Germany 
therefore  was  a  military  state,  and  the  necessity  for 
defence  compelled  her  neighbours  also  to  support  large 
armies.  Germany  also  has  a  fairly  large  sea-board,  and 
her  ambitions  were  to  dominate  the  world.  She  there- 
fore built  a  powerful  navy,  but  her  geographical 
position,  especially  in  relation  to  Britain,  made  that 
navv  of  little  value  in  the  Great  War. 

Where  nature  provides  defences  the  energies  of  the 
people  can  be  turned  into  the  channels  of  peace,  not  of 
war.  The  best  defences  are  the  sea  and  mountain 
ranges  though  with  the  new  aerial  war  natural  defences 
are     becoming    less    important.     With    the   advance   of 


rOMTKWI.   SCII  V  IB.  25 

invention  in  transportation,  irrigation  and  drainage, 
geographical  configuration  as  a  factor  in  development 
is  becoming  of  less  importance  as  compared  to  the 
ingenuity  of  man. 

Resources,  in  cereals,  minerals,  etc.,  have  frequently 
determined  the  size  of  states.  National  strength  in  tb^ 
Resources  modem  world  rests  on  national  wealth,  and 
such  wealth  depends  on  the  character  of  the 
people  and  the  produce  of  the  land.  Desire  for  national 
expansion  often  arises  because  of  the  lack  of  some  import- 
ant mineral,  such  as  coal  or  iron.  In  modern  warfare,  the 
possession  of  these  minerals  is  indispensable  for  both 
defence  and  attack.  The  resources  of  a  country  also 
determine  its  economic  activity,  and  economic  activity 
reacts  quickly  on  political  life.  Discoveries  of  new 
wealth  lead  to  immigration,  exhaustion  of  old  wealth  to 
emigration.  Wealth  excites  covetousness,  eovetousness 
leads  to  wars  of  plunder  by  the  stronger  on  the  weaker. 

Besides  geography  and  natural  resources,  the  chief 
influence  in  deciding  the  size  of  states  has  been  policy. 
Policy  Rulers,  from  personal  ambition  or  a  patriotic 

idea  of  aggrandising  their  own  nation,  have, 
through  conquest,  treaties,  or  occupation  enlarged  the 
boundaries  of  their  own  states,  usually  at  the  expense  of 
other  states.  The  many  elements  which  enter  into 
policy,  such  as  empire,  nationality,  and  desire  for 
natural  resources  are  matters  for  the  student  of  history. 
The  whole  range  of  political  history  is  a  commentary 
on  them. 

3.  For  the  existence  of  a  state,  government  is 
necessary.  Government  is  the  organisation  of  the  state, 
the  machinery  through  which  the  state  will  is 
me(nt!'ern'  expressed.  A  people  settled  on  a  definite 
territory  cannot  constitute  a  state  till 
some  political  organisation  has  been  formed.  The 
organisation  may  vary  in  kind  and  complexity. 
Government  is  the  organisation  which  shows  that  the 
essential  relation  of  command  and  obedience  has  been 
established.     "Wherever  that  is  confirmed,  whether  it  is 


26  POLITICAL  SCIENCE. 

in  a  vast  organisation  like  that  of  the  United  States,  or 
in  the  simple  tribal  government  of  the  Australian 
aborigines,  there  government  exists.  The  government 
is  the  organisation  of  the  state,  the  organ  of  unity,  the 
org'an  whereby  tlie  common  purposes  which  underlie  that 
unity  are  definitely  translated  into  practical  reality.  It 
is  the  focus  of  the  common  purposes  of  the  people.  As 
Professor  (liddings  says,  the  state  is  the  "  chief  purposive 
organisation  of  civil  society."  Government  is  the  out- 
ward manifestation  of  the  state,  and  as  such,  is  the 
organisation  of  the  common  purposes  of  the  people.  It 
■\y      is  the  organ  of  the  community. 

4.     The  fourth     characteristic    of    the    state    is    sove- 
reignty.    This  is  the  supreme  element  of  statehood.     It 

differentiates   the    state  from   all  other  social 
e  Sr°tvr'         organisations.     Other  associations  exist  which 

can  claim  a  number  of  people  with  separate 
territory  and  a  governmental  organisation,  but  there  is 
only  one  association  which  has  all  these  elements  and 
sovereignty.  That  association  is  the  state.  Sovereignly 
in  general*  terms,  means  supremacy.  The  state  is 
supreme  in  both  internal  and  external  matters.  This 
sovereignty  is  expressed  through  government,  which  is 
J  supreme  in  internal  matters,  and  independent  as  regards 
external  governments.  The  subject  of  sovereignty  is 
discussed  separately  in  a  later  chapter. 

Population,    territory,     government    sovereignty — ar*> 
thus  the  essential   characteristics   of  the  state.     Several 

other  "  essential  "  characteristics  are  given  bv 
Charact-  writers,  but  most  of  them  are  implied  in  the 
eristics.  above  four.     Professor  Burgess,  for    example, 

gives  all-comprehensiveness,  exclusiveness  and 
permanence  as  peculiar  characteristics  of  the  state, 
with  sovereignty  as  the  most  essential  principle. 
All-comprehensiveness  means  that  the  state  embraces 
all  persons  and  associations  of  persons  within  the 
given  territory.  Exclusiveness  means  that  there 
can  be  one  and  only  one  organisation  of  the  state.  Both 
these    are     essential     to    government     and    sovereignty. 
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as  we  have  explained.  Permanence  means  that  whatever 
the  form  of  government  may  be,  the  state  always 
continues  to  exist.  Governments  change  from  time  to 
time;  at  one  period  government  may  be  monarchical  in 
form,  at  another  democratic.  One  government  may  be 
subdued  by  another  or  disappear  by  being  absorbed  by 
another;  but  mankind  must  continue  to  live  within 
a  state.  The  state  is  essential  to  the  being  and  well- 
being  alike  of  man.  As  Aristotle  said,  it  arises 
from  the  mere  necessities  of  man's  existence  and 
continues  to  exist  for  the  sake  of  the  good  life, 
or  for  the  well-being  of  man.  Permanence  there- 
fore does  no!  mean  that  this  or  that  state  conV 
tinues  for  ever.  So  long  as  this  or  that  state 
satisfies  the  above  criteria  of  the  state  it  does  continue 
permanently.  There  is  an  English  constitutional  maxim 
which  says  ''The  kiji *>  never  dies."  Though  the  king 
dies  or  the  form  of  government  changes  the  state  is 
continuous.  Individual  states  do  disappear,  hut  their 
disappearance  is  only  the  disappearance  of  a  type  of 
government,  not  of  the  state  as  such.  The  state  ia 
permanent  throughout,  as  permanent  as  the  human 
mmds  the  unity  of  wliich  it  is  the  fundamental 
expression. 

Bluntschli,  in  common  with    many  other  writers  of  a 
similar  cast  of  thought,  says  that  the  state  is  organic. 

The  organic   ^ia^  ^  *s  a  mora^  and  spiritual  organism,  and: 
Nature  of       masculine.     These  are  allegorical  descriptions 
e     ate#       corresponding    to    particular    points    of    view 
from  which  the  state  may  be  regarded.     They  are  not  of 
the  essence   of  the   conception   of  state  :    in  fart,  as   wr 
shall  see  in  our  analvsis  of  the  organic  theory,  they  mas- 
be  expressions  of  mistaken  points  of  view  and  theories. 
German     writers    distinguish    two    meanings    of    the 
word  state — the  idea  and  the  concept  of  the  state.     The 
The  idea         same   is   true  of  the   word  society,  which,   as 
and  Concept  Professor  Giddings  points  out,  means  both  th* 
individuals  entering  into   socinl   relations  and 
the  union  which  results.    According  to  the  Germans,  the/ 
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concept  of  the  state  is  the  result  of  concrete  thinking1. 
It  refers  to  the  actual  political  types  of  history.  Among 
these  types  there  is  one  common  element  or  essence, 
that  is  the  state.  All  actual  political  types,  present, 
past  and  future,  have  this  common  essence,  embodying 
ihe  idea  of  the  state.  The  distinction  is  that  of  the 
state  as  it  is,  as  a  matter  of  organisation,  and  the  state 
in  general,  differences  of  organisation  being  left  out  of 
account.  Some  writers,  as  Bluntschli  and  Professor 
Burgess,  regard  the  idea  of  the  state  as  the  state  as  it 
ought  to  be,  i.e.,  its  final  completion,   or  perfection. 

3.     State,  Government,  Nation,  Nationality. 

In  the  English  language  certain  terms  of  Political 
Science  are  very  nearly  related  in  meaning,  and  the 
student  must  be  able  to  appreciate  the  scientific  uses  of 
the  words.  Much  of  the  difficulty,  as  we  have  seen. 
arises  from  the  carelessness  or  inexactness  of  everyday 
language.  All  science  requires  definition,  and  before 
we  proceed  we  must  distinguish,  and  define  the  words 
state,  government,   nation  and  nationality. 

Between     state     and     government    we    have     already 

drawn  the  line  of  distinction.     State  is  used  to  denote  the 

sovereign     unity     of     a     number     of    people 

state:  settled     on     a     fixed     territv     and     organised 

Government.  _  a,  •        ,-i 

under  one     government,      (xovernment    is    tlie 

practical    manifestation     or    organisation     of    the    state 

and    essentia]     to   it.     Tn   ordinary   language   state   and 

government   are  often  used     interchangeably,     but     foi 

Political     Science     a      definite  distinction  is   necessary. 

Government  is  the  machinery  through  which  the  ends  or 

purposes  of  the  state  are  realised.     The  state  is  largely 

an   abstraction;    government   is   concrete.      Governments 

change  or  die,  the  state  is  permanent.     Government  has 

power  in  virtue  of  its  relation   to   the   state.     It  is  not 

sovereign  ;  it  has  power  only  because  the  state  grants  it 

power.     It  exercises  sovereign   power  because  it  is  the 

organisation  or  practical  medium  of  the  sovereign  state. 

Tt  is  not  even  necessarily  identical  with  the  form  of  state. 
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The  student  must  familiarise  himself  with  thisr 
distinction,  as  it  is  the  solution  of  some  of  our  most 
difficult  problems,  notably  sovereignty.  Much  of  the 
confusion  in  older  writings  on  Political  Science  is  due  to 
the  failure  to  separate  state  from  government.  Hobbes,. 
for  example,  the  upholder  of  the  seventeenth  century 
absolutist  theories,  declares,  in  his  Leviathan,  that  ii  a 
sovereign  dies,  the  most  minute  arrangements  must  be 
made  for  the  succession  to  the  throne,  otherwise  the 
commouwealth,  or  state,  will  be  dissolved.  But  the 
commonwealth  does  not  depend  for  its  permanence  on  the 
adventitious  succession  of  kings.  The  king  is  part  of  th^ 
government,  but  he  is  not  the  state.  Kings  come  and 
go ;  but  the  state  continues  to  exist  as  long  as  the 
common  mind  on  which  it  is  founded  is  able  to  express 
itself. 

The  words  nation  and  nationality  have  a  common 
origin.  They  come  from  the  root  natus,  the  Latin 
word  meaning  horn.  Modern  English  usage, 
Nationality  howevei '•  has  given  distinct  meanings  to  th*> 
words.  Yet  here  again  language  difficulties 
cause  confusion.  The  ambiguity  is  due  partly  to  our 
inexact  everyday  speech,  partly  to  dissension  among  us 
Political  Science  writers  and  partly  to  the  difficulties 
of  translation. 

Only  in  very  recent  years  has  a  proper  distinction 
been  drawn  between  nation  and  nationality  in  the 
English  language,  and  as  yet  this  distinction,  far  from 
being  current  speech,  is  not  even  universally  accepted  by 
writers  on  Political  Science  and  History.  Many  writers 
still  use  "nation'  in  our  sense  of  "nationality,"  and! 
prefer  to  use  "nation-state'  for  "nation,"  in 
the  sense  used  in  this  chapter.  This  confusion 
in  English  is  increased  by  the  use  of  the  worn 
nation  in  the  German  language.  In  the  German 
language  there  is  a  word  nation,  which  does  not  express 
the  meaning  of  the:  same  English  word.  The  English 
equivalent  for  the  German  nation  is  nationality.  The 
English     word     nation     in     spite     of     the    old     casual 
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practice  and  the  persistence  of  some  writers  (e.g.. 
Willoughby  in  his  "  Nature  of  the  State  ")  has  definitely 
a  political  signification,  which  the  Germans  denote  by 
the  word  volk,  which  is  usually  translated  into  English 
as  people.  The  English  word  people  (as  also  the  French 
pen  pie)  has  its  nearest  German  equivalent  in  not  ion,  the 
English  word  nation  having  its  parallel  in  the  German 
word  usually  translated  people.  The  Germans  have 
etymology  on  llieir  side  in  the  ethnic  sense  of  their  word 
nation  (from  natus,  horn).  But  the  English  language 
has  given  nation  and  nationality  distinct  meanings,  and 
there  is  no  reason  to  confuse  issues  simply  because  of 
etymology.  Science  demands  as  exact  definitions  as 
possible,  and  if  on  the  one  hand  popular  usage  is  vague 
and  often  wrong,  on  the  other  hand  there  is  no  reason  to 
divorce  scientific  from  popular  usage  in  words,  except 
(as  in  the  present  case  to  a  certain  extent)  when 
absolutely  necessary . 

Nation    is     very     near     in     meaning     to     state :      the 
former    lias    a    broader    signification.     It    is    the    state 

plus  something  else:    the  state  looked  at  from 
state "!  a  cel"tam  point  of  view — viz.,     that     of     the 

unity  of  the  people  organised  in  one  state. 
Thus  we  speak  of  the  British  nation,  meaning 
the  British  people  organised  in  one  state  and 
acting  spontaneously  as  a  unity.  On  the  other 
hand  we  should  hesitate  to  speak  of  *he  Austro- 
Bungarian  nation,  though  we  can  speak  perfectly 
correctly  of  the  Austro-Huugarian  state.  There  was 
not  that  requisite  unity  of  spirit  in  the  old  Austro- 
Hungarian  Union  to  make  it  a  nation.  This  distinction 
of  nation  and  nationality  is  of  paramount  importance 
largely  because  it  has  not  been  observed  till  quite  recent- 
ly in  the  literature  on  the  subject.  John  Stuart  Mill. 
whose  chapter  on  Nationality — in  his  "  Representative 
Government" — is  a  classic  on  this  subject,  s'ives  a  good 
l°ad  to  thinkers  by  giving  clear  ideas  on  both  the  subject 
and  name  of  nationality;  but  even  in  Mill's  works  the  dis- 
tinction between   nation  and   nationality  is  not  brought 
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out.  Though  T.  H.  Green,  the  profoundest  of  modern 
English  political  thinkers,  does  not  deal  directly  with  the 
subject  of  nationality,  he  gives,  in  his  "Principles  o* 
Political  Obligation,"  one  or  two  very  apposite  passages 
regarding  the  meaning  of  the  word  nation.  "TV 
Nation,"  he  says,  "underlies  the  state,"  and,  again,  he 
characterises  the  state  as  "the  nation  organised  in  a 
certain  way."  He  also  points  out  that  the  members  oi 
a  nation  "in  their  corporate  or  associated  action  are 
animated  by  certain  passions  arising  out  of  their 
organisation.''  Till  recently  nation  and  nationality  have 
been  used  interchangeably;  but  it  is  far  better  to  use 
them — indeed  many  present-day  scientific  writers  do — 
as  two  separate  terms:  As  yet  the  unfortunate  tiling 
about  their  separation  is  that  they  have  to  share  the 
common  adjectival  form  "  national."  They  both  have  the 
same  root,  natus,  (which  shows  a  racial  substratum 
of  meaning),  but  the  one,  natibn,  has  definitely  become 
political  in  meaning,  the  other,  nationality,  while  it  also 
has  a  certain  political  content,  lays  emphasis  on  the  root 
meaning  of  common  birth  and  other  common  elements 
(language,  traditions,  etc.),  usually  accompanying 
common  birth. 

Nationality  is  a  spiritual  sentiment  or  principle  arising 
among  a  number  of  people  usually  of  the  same  race, 
resident  on  the  same  territory,  sharing  a 
Nationality,  common  language,  the  same  religion,  similar 
history  and  traditions,  common  interests,  with 
common  political  association,  and  common  ideals  of 
political  unity.  Territory,  race,  language,  history  and 
traditions,  religion,  common  interests,  common  political 
associations,  and  common  hopes  of  political  unity 
are  the  elements  on  which  nationality  is  based.  They 
are  the  basis  of  nationality,  not  nationality  itself, 
which  is  a  spiritual  principle  supervening  when 
some  or  all  of  these  elements  are  present.  Not  all  of 
these  elements  taken  together,  nor  any  one  of  them,  nor 
any  combination  of  them  will  make  nationality. 
Not  one  of  the  elements  is  absolutely  essential:  nor  are 


32  POLITICAL  SCIENCE. 

all     of     them     taken     together     essential.     But     eveiy 
nationality  has  as  basis   some  of  them.     Nationality  is 
spiritual.     The  physical   element   i/ntxf    be    accompanied 
by  the  spiritual;  otherwise,  there  is  a  body  but  no  soul. 
( )ur  distinction  of  state,   nation  and  nationality,   may 
now  be  made  clear  by  saying-  that  the  nation  is  the  stale 
\fplus   nationality.     Almost    every    nationality    either    has 
been   a    state  (as   the   Scots),   or   aspires  to   be   a   state, 
whether  it  be  a  new  state  or  the  rehabilitation  of  a  pre- 
viously existing  state  (as  the  Poles  or  Czechs  before  the 
war).    A  nationality  may  be  none  the  less  real  though  it 
does  not  wish  to  become  a  complete  organic  state.    Scot- 
land,  for  example,  does  not  wish    severance     from     the 
British  nation.     The  cry  for  Scottish  home  rule  has  few 
supporters:   yet  the  Scotsman  is  one  of  the  most  distinct 
persons     in     the     world  as  regards  his  nationality.     It 
may  be    said,  however,    that   a    nationality    which    rests 
on  its  past  glories  and  does  not  wish  to  be  a  distinct  state 
is  in  the  process  of  being  lost,  or  of  being   fused  in   a 
greater   whole.     The  Scots  may   be  said  to    be    in    the 
process     of     fusion      in      '  British  '      nationality.       The 
Americanism    'Britisher'    already   supplants    to  a  large 
extent,  to  members  of  other  nations  at  least,   the  older 
distinctions     of     English.     Srottis.i.     and     Welsh.      The 
preservation  of  nationality  depends. on   the  preservation 
of  the  social  and  political  institutions  of  the  populations 
forming     the     nationality.      These     may     be     preserved 
without   absolute  autonomy.     A  federal    system,    which 
harmonises  the  desire  for  self-government  with  the  fact 
of  dependence  on  a     wider     state,     may     fully     satisfy 
national  needs. 

4.     The  Elements  of  Nationality. 

Common  residence  on  common  territory  is  a  very 
usual  accompaniment  of   nationality,    but    it    is    by    no 

means  either  essential  or  universal.  A  popu- 
•  Res?de°ce.      ta^011    living    together,    definitely    settled  on 

a  given  territory,  will  naturally  tend  to  have 
a  uniformity  of  culture  and  experiences,   or  conversely. 
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a  population  living  in  the  cyelopean  '  dispersed  state  ' 
of  which  Aristotle  speaks,  will  more  likely  form  groups 
with  different  experiences  and  purposes,  and  thus  prevent 
the  growth  of  the  'friendship'  so  essential  to  national 
fusion.  Continued  residence  on  a  fixed  territory  is 
rightly  set  down  by  most  writers  as  one  of  the  first 
elements  of  nationality.  It  is  essential,  indeed,  to  the 
growth  of  nationality,  but  it  is  not  essential  to  the 
continuance  of  national  feeling.  A  nomadic  tribe  cannot 
form  a  nationality  so  long  as  it  is  nomadic;  but  if  it 
settles  down  for  a  long  period  and  develops,  it  may 
become  distinctly  national.  If  this  nationality  by  any 
chance  resumes  its  wandering,  quite  probably  it  will 
preserve  its  nationality.  A  glance  at  the  existing 
nationalities  of  the  world  will  show  firstly,  that  most 
nationalities  have  a  given  territory,  the  territory  and 
nationality  giving  their  names  to  each  other  ('Scotland 
for  the  Scots,  Denmark  for  the  Danes.  France  for  the 
French,  etc.).  Secondly,  there  are  many  nationalities 
distinctly  marked  as  such  which  have  not  achieved  this 
ideal  of  a  country  of  their  own  (as  the  Slovaks,  Slovenes, 
and  Putthenians  in  Austria-Hungary  before  the  war). 
Thirdly,  several  nationalities  are  scattered  throughout 
the  length  and  breadth  of  the  world.  This  last  poin^, 
shows  that  common  residence  on  common  territory  must 
not  be  regarded  as  either  a  universal  characteristic  of 
nationality,  or  essential  to  its  vitality.  Migration  does 
not  affect  nationality.  An  Englishman,  Scotsman  or 
Irishman  is  English.  Scots  or  Irish  from  one 
end  of  the  world  to  the  other.  The  Jews  have 
preserved  their  nationality  in  spite  of  their  disper- 
sion. The  Czechs,  till  they  achieved  nationhood. 
were  as  active  nationally  in  the  United  States  as 
in  Bohemia,  their  home.  So  also  were  the  Slovaks. 
One  of  the  biggest  and  most  clearly  marked  European 
nationalities,  the  Poles  (though  they  have  still  a  Poland), 
were,  and  are.  almost  as  dispersed  as  the  Jews:  yet  the 
Pole  keeps  his  nationality  in  alien  environment,  even  to 
the  third   and   fourth   generation.     Dispersion   may  very 
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easily  lead  to  extinction  of  nationality,  especially  if  the 
members  of  the  nationality  come  into  contact  with  a 
more  virile  culture.  A  weak  nationality  always  tends 
to  be  swallowed  up  by  a  stronger.  Its  culture 
disappears,  or  is  assimilated  by  the  stronger  one.  Unless 
the  numbers  forming  a  nationality  are  sufficiently  strong 
to  transplant  their  own  home  lives,  their  nationality  is 
in  danger  of  decay.  The  United  States  furnishes  a  good 
example  of  how  cultures  are  fused.  The  descending 
generations  of  Czechs,  Slovaks,  Buthenians  or  Germans 
usually  become  thorough-going   Americans. 

One  of  the  most  universal  bases  of  nationality 
is  community  of  race.  This  unity  of  race  is  indeed 
characteristic  of  most  nationalities,  but 
ofOIRacenity  '"'lfJ  i!£'£in  one  must  not  be  too  ready 
to  make  it  an  unqualified  necessity  of 
national  solidarity.  For  one  thing  modern  races  are. 
so  mixed  that  it  is  difficult  to  say  what  is  one  race  and 
what  is  another  race.  Even  the  science  of  races, 
Ethnology,  gives  no  undisputed  theory  of  races. 
Opinion  on  many  racial  questions  among  experts  is,  in 
even  leading  questions,  confusedly  divided.  The  racial 
bond  of  nationality,  however,  need  not  be  so  exact  as 
the  science  of  races  demands.  Belief  in  a  common 
orig-in.  either  real  or  fictitious,  is  a  bond  of  nationality. 
Every  nationality  has  its  legendary  tales  of  its  non- 
historic  origins,  whether  it  be  the  Patriarchs  of  the  Jews, 
or  Hunyor  and  Magyor  of  the  Huns  a*  d  Magyars,  or  the 
well-known  stories  of  Greece  and  Rome.  Scientifically 
speaking,  a  nationality  cannot  be  regarded  as  a  pure 
family  descent.  The  origins  of  clans  or  tribes  may, 
with  a  ronsiderable  degree  of  truth,  be  ascribed  to  some 
single  progenitor,  but  national  feeling  cannot  emerge 
without  some  intermixture  of  blood.  The  ius  connuljir, 
or  right  of  intermarriage  must  as  a  rule  precede  it. 
A  notable  instance  presents  itself  before  one's  eyes  in 
India.  The  caste  system  is  essentially  non-national. 
The  essence  of  the  Indian  easte  system  is  separation  ; 
the      essence      of      nationality      is      solidaritv.       "Were 
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nationality  dependent  on  ihis  iws  donnubii  alone, 
there  could  be  no  real  nationality  in  India  ;  but,  of  course, 
as  has  just  been  pointed  out,  do  single  ingredient  of  the 
list  given  above  is  essential  to  nationality.  Race-unity 
is  one  of  the  strongest  bonds,  not  because  of  the  ethno- 
logical signification  of  race,  but  because  it  implies  the 
further  unities  of  common  language,  common  traditions, 
and  common  culture.  Were  the  real  race  issue  to  be 
the  criterion,  some  of  the  most  distinct  of  modern 
nationalities  would  at  once  break  up  the  theory.  The 
English  and  Scots  are,  to  a  fair  extent,  etlmologically 
the  same,  but  they  are  distinct  nationally.  Germans 
and  English,  Dutch,  Danes  and  Scandinavians,  are 
racially  more  or  less  homogenous,  but  nationally  they 
are  quite  distinct.  The  United  States — the  most 
interesting  study  in  nationality  in  the  world — is  racially 
very  diverse,  but  nationally  '  American.5 

Community  of  language,   traditions  and  culture     are 

closely   connected   with  community   of  race.     Language 

and  race  usually   go  together.     Even   modern 

o^Language,  Ethnology  uses  terms   which   strictly    belong 

Tr^cUti.0.ns      to  linguistic  divisions.     The  word  Aryan,  for 
and  culture.  °,        .  ,  n  .  ,.•... 

example,  is,  properly  speaking,  a  linguistic 
term  but  it  is  universally  used  to  designate  t\Ee 
'race'  of  people  using  Aryan  languages.  So  it  is 
with  terms  such  as  Ural-Altaic  and  Einno-Ugrian, 
used  to  distinguish  'races.'  Most  writers  on 
nationality  have  laid  great  emphasis  on  the  necessity  of 
common  language.  Fichte,  for  example,  one  of  the 
chief  apostles  of  German  nationality,  declared  that 
nationality  was  a  spiritual  thing,  a  manifestation  of  the 
mind  of  God,  its  chief  bond  of  union  being  language. 
Language  is  developed  from,  and  connected  with,  common 
experiences,  interests,  and  ideals.  It  really  forms 
the  basis  of  the  other  elements.  Community  of 
interests  or  ideals  is  no  bond  of  unity  unless  they  can 
be  understood,  and  language  is  the  vehicle  of  under- 
standing. Most  of  the  recent  European  national  move- 
ments turned    laigely  on   national    langung-e,    e.rj..    the 


;j(j  POLITICAL  SCIENCE. 

Polish  and  Bohemian  movements.  The  obverse  is  seen 
in  the  German  and  Magyar  policy  of  suppression  oi 
languages  of  subject  nationalities.  That  language  alone 
must,  not  be  taken  as  a  determinant  of  nationality, 
however,  is  shown  by  the  United  States,  which  uses  the 
English  language  but  has  its  own  nationality,  and  again 
by  Switzerland,  in  which  there  is  one  nationality  and 
three   distinct  languages. 

This  community  of  language,  implying  common 
intercourse,  common  culture,  and,  as  is  usually  the  case, 
accompanying  a  ^eal  or  fictitious  common  origin  and 
common  history,  is  vitally  important  to  nationality. 
The  greatest  barrier  to  intercourse  between  peoples  used 
to  be  mountains  and  seas.  These  are  now  overcome,  but 
there  remain  the  barriers  of  language,  and  in  this 
connect  ion  tbe  modern  world  witnesses  two  diametrically 
opposed  tendencies.  On  the  one  hand,  many  zealous 
people  believe,  and  try  to  translate  their  faith  into  fact, 
that  there  should  be  one  universal  language.  On  the 
other  hand  one  of  the  chief  pleas  of  all  nationalists  is 
la  nonage.  Tints  Bohemia  for  the  Czechs  means  a  Czech 
language  for  a  Czech  people.  The  national  movements 
of  the  Slovaks  and  Slovenes  and  other  small  nationalities 
mainly  turned  on  language.  At  the  present  time  there 
arc  distinct  movements  in  India  m  favour  of  one  Indian 
language  and  for  the  encouragement  of  all  Indian 
languages. 

Religion,  again,  is  an   important  basis  of  nationality. 

tut   history   provides  many  examples     of      nationalities 

which    have  developed  in   spite     of     religious 

community    differences       An   important   distinction     must 

of  Reng.on.    be  k^)t  .^  m.]i(1  .n  t]iis  (.oiniection      National 

union,  other  things  being  equal,  is  not  likely  to  be  strong 
and  lasting  where  there  are  fundamental  differences 
in  faith,  as  between  Christianity  and  Mohammedanism. 
Nationality  may  develop  in  spite  of  difference  of 
sect:  The  Serbo-Croation  national  movement  is  a 
case  in  point.  The  Serbs  are  mainly  Orthodox, 
the  Croats,  almost  to  a  man.  are  Roman  Catholic.     The 
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Language  of  Serbs  and  Croats  is  the  same  (though  written 
in  a  different  script),  their  traditions  and  culture  are 
similar,  but  their  religious  sects  are  distinct. 
None  the  less  the  bridge  of  union  has  been  built 
in  spite  of  sectarian  differences.  In  Greater  Serbia, 
howeATer  (which  include,-  Bosnia,  Herzegovina,  and 
Croatia-Slavonia)  there  is  an  odd  half-million  of 
Moslems  who  must  either  migrate  from  a  unified  Serbia- 
Croatia  or  be  content  to  remain  a  hostile  minority.  The 
Magyars  and  Turks,  sons  of  the  same  legendary  father, 
are  racially  the  same,  with  close  affinities  in  language: 
but  their  religious  separation  into  Christians  and  Moslems 
lias  for  ever  destroyed  hopes  of  national  reunion. 
Religion  can  undoubtedly  be  a  strong  incentive  to 
national  feeling.  The  identification  of  Protestantism 
with  patriotism,  for  example,  made  England  defeat  Spain 
in  the  time  of  the  Armada.  The  State  and  Church  for 
many  centuries  of  Western  history  were  so  much  inter- 
related that  the  finest  logicians  of  the  time  could  not 
satisfactorily  demarcate  their  spheres.  Their  affairs 
were  so  inextricably  connected  that  in  mediaeval  and 
early  modern  times  state  wars  were  church  wars  and 
church  wars  state  wars.  The  conjunction  of  church  and 
state  meant  very  intense  patriotism ;  and  in  the  modern 
world,  where  the  church  has,  relatively  to  the  state, 
receded  to  the  background,  patriotism  is  based  on  other 
and  new  ideals.  Yet  this  also  must  be  noted  that  reli- 
gions, either  as  a  whole  or  in  their  sects,  are  powerful 
agents  of  dissolution. 

Political  union,  either  past  or  future,  is  one  of  thft 
most  marked  features  of  nationality,  so  marked  indeed 
that  of  the  various  unities  it  may  almost 
Political  bg,  saitJ  to  be  the  only  essential.  A 
nationality  lives  either  because  it  has  been 
a  nation,  with  its  own  territory  and  state,  or  because  it 
wishes  to  become  a  nation  with  its  own  territory  and 
state.  Most  of  the  vocal  nationalities  of  the  modern 
world  depend  for  their  national  vitality  on  the  fact  that 
they   aspire  to  nationhood.      The  extreme   expression    of 
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this   tendency  is  the  cry  \  one  nationality,   one  state  ' — 
an  aspiration  which,  if  carried  to  its  logical  extreme,  is 
dangerous  and  deleterious.     The  feeling  of  nationality, 
in   fact,    often   emerges  only  through  opposition  of  the 
ideals    of   a    subject   unified   population   to  those    of   its 
masters.        Misgovemment     is      a      prolific    parent      of 
nationality.     On  the  other  hand,  a  population  living  for 
a   considerable  period   under  one  Mate,   if   that  state   is 
tolerant  in  its  ideas  and  practice,  tends  to  become  one 
nationality.     A  prominent  example  is  the  Fnited  States, 
where  peoples  of  many  different  nationalities  hare  been 
fused    in    the    one    American     nationality.     The    terms 
German -American,      Czech-American,      and      the      like, 
indicate  the  process  of  fusion.     The  population   of  the 
United  States  is  composed  largely  of  immigrants  who  iri 
the   first   generation    are    pure    Englishmen,    Scotsmen, 
Germans,  Poles,    Magyars,  or    Czechs.     Their    children 
become  political  half-castes,    and   the    third   and   fourth 
generations  lose    their  parental   prejudices    and    become 
pure   Americans.      Common   political  union  is  the  most 
powerful,  though  not  the  only  agent,  in  such  a  fusion. 
Common  interests  are  likewise  closely  connected  with 
the  development  of  nationality.     A  population  which  is 
clearly    marked    off    from    others    by    charac- 
Community    teristic    commerce     and    industries     tends    to 
n  eres  s     t|eveiQp    f     cliafpctetistic    nationality.      These 
interests     need    not      be      merely     commercial.      They 
may     be     diplomatic.     Common     interests     are     rather 
aids    towards    strengthening    union  .than    fundamental 
agents     of     union     by     themselves.     They     have     had 
their    importance    in    conjunction    with    other    elements' 
more  than  by  themselves.     They  have  played  their  part 
in  nationalities  such  as  the  Butch  and  Belgian,  but,  were 
thev  the  sole  determinants  Holland  and  Belgium  would 
probably  not  exist  at  all.     They  were  obvious  considera- 
tions in  the  Anglo-Scottish  Fnion  of  1707,  but  they  are 
quite  discounted  in  North   America   where  the  material 
interests  of  the  Fnited  States  and  Canada  are  very  much 
the   same.     With  the  co-operation  of   other  agents,    we 
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see  it  working-  in  the  British  Responsible  Colonies  where 
distinct  colonial  nationalities  in  the  Australians,  South 
Africans,  etc.,  are  visibly  developing1. 

Nationalities  are  based  on  some  or  other  of  the  above 
factors ;  but  Nationality  is  spiritual,  formed  by  common 

ideals  acting    on    a    number   of    minds.     Its 
Conclusion.  -i  i       •  t  i  ,  • 

natural  basis  may  be  one  element  or  a  combin- 
ation of  elements:  in  itself  it  is  essentially  spiritual, 
usually  seeking  its  physical  embodiment  in  self-govern- 
ment of  some  form.  Self-government  once  attained,  the 
national  ideal  becomes  no  longer  an  ideal  but  a  realised 
fact,  and  is  therefore  dormant,  to  be  revived  by  some  ex- 
ternal danger  to  the  state.  The  various  '  unities  '  given 
above  are  the  chemical  elements  of  the  protoplasm ;  the 
ideal  give  the  life.  It  is  necessary  to  emphasise  this  for 
many  theorists  have  tried  to  sum  up  nationality  in  one. 
some  or  all  of  these  '  unities.'  Certain  writers  have 
argued  that  the  economic  motive  (common  interests)  is 
the  main  bond  of  nationality.  Economic  forces  have 
played  their  pait,  a  powerful  part,  in  moulding  new 
nationalities,  and  states  have  not  been  blind  to  the 
importance  of  this  force.  The  Germans,  for  example 
tried  to  supplant  Polish  nationality  by  'planting' 
Poland  with  Prussian  peasants;  but  history,  instead  of 
teaching"  how  economic  forces  have  made  nationalities, 
shows  rather  how  nationalities  have  lived  in  spite  of 
economic  forces. 

Nationality  may  exist  before  national  ideals  are 
definitely  talked  of  in  the  press  or  on  the  platform.  The 
consciousness  of  social  union  emerges  from  the  natural 
fact  of  social  grouping,-  but  only  gradually  does  the 
national  self  emerge  as  u  definite  group  force  as  distinct 
from  other  group  forces.  From  the  lowest  form  of  tribal 
group-consciousness  the  feeling  of  community  develops 
till,  in  more  advanced  forms  of  social  organisation,  it  is 
complex  and  difficult  to  analyse.  The  child  is  born  into 
his  social  group,  and  gradually  assimilates  the  particular 
customs,  traditions,  mannerisms  and  mental  outlook  of 
his   group.     He   feels   a  pride  in  his   own  characteristic 
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culture,  even  though  it  may  be  only  parochial.  His 
culture  is  his  own:  he  rejoices  in  it,  and  feels  as  a 
personal  insult  any  slur  cast  on  his  own  community. 
Nationally,  thus,  the  individual  becomes  a  type  living  in 
a  society  of  such  types,  and  to  preserve  his  eommunity 
he  is  willing  ;to  surrender  himself  for  the  general  good. 
Not  every  individual,  of  course,  is  as  intensely  national 
as  this.  But  national  feeling  always  has  the  double 
aspect  of  altruism  and  egoism,  each  of  which  aspects 
may  go  to  extremes.  The  extreme  of  egoism  leads  to 
the  desire  of  domination,  to  the  pride  of  type  which 
insists  on  the  imposition  of  its  Kultur,  or  mental 
and  moral  habit-code,  on  everyone  else.  This,  in  part, 
at  least,  is  the  explanation  of  the  German  imperialism 
which  led  to  the  Great  War.  The  extreme  of'  altrism 
takes  the  form  of  an  exaggerated,  nervous,  unreasoning 
patriotism  resulting  in  sacrifices  superficially  noble  but 
in  reality  wasteful. 

5.     Nationality  as  a  Factor  in    Practical    Politics. 

As  a  principle  of  practical  politics  nationality  belongs 

to     the     nineteenth     and     twentieth     centuries.        The 

Congress  of  Vienna  in  1814-5,  at  which   the 

The  Growth  map  of  Europe  was  resettled  after  the 
of  National-    AT         i  ±  i  it         i  •    l 

ity.  JNapoleonie      struggles,     represents    the    nigh 

water-mark  of  the  previous  determining 
factors — policy  and  dynasty.  In  the  eighteenth  and 
previous  centuries  boundaries  were  fixed  according 
to  the  policy  of  individual  states  or  the  desires  of 
individual  rulers.  Kings  waged  wars  for  aggrandise- 
ment of  their  territories  on  the  old  feudal  theory  that 
to  rule  and  to  own  were  synomymous.  Personal 
ambition  or  greed,  arising  often  from  the  patriotic  desire 
to  enlarge  the  state  boundaries  and  add  large  numbers 
to  the  population,  made  supreme  the  idea  of  conquest 
as  the  decisive  element  in  fixing  the  size  of  states. 
Heedless  of  the  wishes  of  the  people  concerned,  the 
stronger  seized  the  territory  of  the  weaker.  Sometimes 
small   states  were  allowed  to  exist,  not  from  any  desire 
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to  meet  the  wishes  of  the  people,  but  to  suit  the  defensive 
or  offensive  aims  of  the  greater  states. 

Though  feudalism  had  disappeared  lpng  before  the 
eighteenth  century,  certain  feudal  ideas  survived  the 
actual  feudal  system.  One  of  these — and  a  most  important 
one — was  the  idea  tha:t  the  king  was  owner  of  ihe 
nation's  land.  This  led  frequently  to  division  and  sub- 
division of  territory  among  the  king's  family,  just  as  n 
private  landlord  often  does  now.  Large  portions  of 
territory  could  be  inherited  in  this  way,  and  in  the  same 
way  could  be  given  as  a  gift  or  dowry.  State 
boundaries,  therefore,  were  largely  at  ihe  will  of 
royal  families  or  dynasties.  For  centuries  this  was  the 
accepted  rule;  the  people  as  well  as  the  rulers  were 
imbued  with  the  old  feudal  ideas.  Neither  did  the  kings 
take  the  will  of  the  transferred  or  conquered  peoples 
into  account,  nor  did  the  people  themselves  regard  such 
consideration  necessary.  It  is  no  matter  for  surprise 
then  t'uat  frequently  in  one  state  resided  the  most 
heterogeneous  collection  of  peoples,  castes  and  creeds. 

In  spite  of  this,  some  of  the  greatest  nations  in    the 

West  achieved  nationhood  early,  and  the  fact  that  they 

had    no    national    difficulties   partly    accounts 

?t1UDeSveiop-    for  f!le   late    apPefer&nce1   of   nationality  as   a 
ment.  practical    question'.     The   national    boundaries 

of  England,  France,  Spain — all  leading 
powers  in  Europe  for  several  centuries — were  settled 
relatively  early  in  modern  history.  Because  the> 
had  no  national  difficulties  themselves,  they  were  noi 
likely  to  be  affected  by  fhe  practical  aspect  of  nationality. 
Besides  the  national  elements  in  the  wars  of  modern 
history,  such  as  the  Dutch  struggle  against  Spain,  three 
things  have  acted  together  to  break  up  completely  flu- 
old  feudal  and  dynastical  ideas.  The  first  is  the  spread 
of  enlightenment  to  the  masses;  the  second  the  partition 
of    Poland:   the   +hird,   the    French    Revolution. 
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1.  Nationality  is  a  sentiment  which  is  stronger     or 
weaker  as  the  circumstances  in  which  it     occurs     vary. 

With    the    raising-   of    political    consciousness 

1.  Spread       by    means     of     education,     national     feeling" 
of  Enlighten- •  ,i  ,       ^p,  .,  .fi 

ment.  is      strengthened .     Often,      it     is     true,      in 

spite    of    the    ignorance    of    the    masses    the 

thread  of  national  sentiment  has     remained     unbroken 

for  centuries.     Unity  has  often     been     preserved      for 

centuries  in  spite  of     both     conquest     and     ignorance. 

With  the  growth  of  enlightenment    the  common  ideals 

are  not  only  better  understood     and     appreciated     but 

more  talked  of     and  written  about.     Education     raises 

the    dignity    of    the     individual,    and     brings     forward 

claims  of  personal  freedom.     Personal  freedom  leads  to 

the  idea  of  national  freedom.     The  demand  for  personal 

freedom     leads     to     democracy,     and     nationality     has 

developed  by  the    side  of   democracy.     The   Great  War 

was  the  culminating  point  of  the  struggle,  for  in  that 

W'ar  democracy  was  fighting  au+ocracy,  and  nationalitv 

Hghting  dynasty. 

2.  The  Partition   of  Poland,    by  which  dynasties   by 
superior  force  took  advantage  of  an  unwilling    people, 

stands  out  as  one  of  the  most  callous  acts  in 
ftioneofPart  history.,  Poland  had  an  elective  kingship, 
Poland.  which    her  neighbours,  Russia,  Prussia,     and 

Austria,  regarded  as  dangerous  to  their 
own  hereditary  principle.  In  1772,  at  the  suggestion 
of  Frederick  the  Great,  of  Prussia,  these  three  powers 
agreed  to  what  is  known  as  the  First  Partition.  Each 
received  a  certain  amount  of  territory,  but  Poland, 
roused  by  their  theft,  abolished  tjhe  elective  in  favour  of 
a  hereditary  monarchy,  and  began  to  reform  herself  in 
other  ways.  The  fact  that  Russia  supported  the  old 
system  drove  the  Polish  rulers  to  ask  the  help  of  Prussia. 
Prussia  not  only  refused  assistance,  but  sent  an  army 
to    occupy    part    of   Poland.     This    led    to    the    Second 
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Partition  in  1795.  whereby  Prussia,  Russia  and   Austria 
divided  the  whole  of  Poland  among-  themselves. 

J -ike  the  Jews  of  old,  the  Poles  scattered  to  all  parts 
of  the  world,  carrying  with  them  not  only  burning 
indignation  at  the  rapacity  of  the  neighbouring 
dynasties,  but  also  the  fervid  desire  for  the  re-establish- 
ment of  their  old  state.  They  became  political  agitators 
in  every  state  of  Europe,  and  so  strongly  did  they  press 
their  claims  that  thinkers  were  forced  to  recognise  that 
there  must  be  some  juster  principle  for  settling  the 
boundaries  of  states  than  that  shown  by  the  plundering 
rulers  of  Russia,  Prussia  and  Austria. 

•  >.      The    Fiench   Revolution    completed   the   work      oi 
the  Polish    Partition.     The  French  Revolution   was   not 
primarily      a      matter      of      nationality      for 
French  ^le    French    national     boundaries     had     been 

Revolution,  settled  long  before  1789.  It  was  primarily 
a  social  revolution,  but  indirectly  it  fanned 
the  national  flame.  The  execution  of  the  kino-. 
Louis  XVI.,  was  a  severe  blow  to  the  rights 
of  dynasties.  If  the  French,  with  their  nationhood 
complete,  could  behead  a  king,  surely  other  nation- 
alities, ruled  not  by  their  own  but  by  foreign 
rulers,  could  dispute  the  rights  of  dynasties.  Not  only 
so,  the  French  Revolution  awakened  the  peoples  who 
had  for  several  centuries  been  sleeping  under  the  feudal 
system  and  its  results.  The  French  Revolution  threw 
off  the  old  social  and  political  order  and  decided 
to  begin  anew.  To  begin  anew  required  the  formula- 
tion of  new  principles  of  political  order.  The  central 
doctrine  was  liberty,  interpreted  both  as  individual  and 
constitutional  liberty.  Class  privileges  and  effete 
constitutions  alike  had  to  be  abolished,  and  the  new  order 
was  to   he  founded  on  the  sovereignty  of  the  people. 

The  doctrine  of  the  general  will  propounded  by 
Rousseau,  the  apostle  of  the  French  Revolution, 
implied  the  rights  of  nationality  and  self-determination. 
The  people,  he  said,  should  be  free  to  determine  with 
whom    they    are    to    associate    in    political    union.     The 
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triumph  of  democracy  was  the  first  result  of  the  Revolu- 
tion. This  was  succeeded  by  the  conquests  of  Napoleon, 
which  apparently  dealt  a  deathblow  to  nationality.  At 
the  Congress  of  Vienna  in  1814-5  the  map  of  Europe  was 
drawn  on  the  principle  not  of  nationality  but  bi 
dynasty.  Instead  of  granting  the  right  of  self-deter- 
mination to  nationalities,  The  Congress  restored  the 
pre-E evolution  system.  Poland  was  not  restored  to 
statehood;  Norway  was  joined  to  Sweden,  and  Belgium 
to  Holland;  Germany  and  Italy  were  re-established  in 
their  positions  of  the  previous  century. 

The  overthrow  of  Napoleon,  like  the  overthrow  of 
Spain  in  the  Netherlands,  was  really  due  to  the  national 
forces  opposed  to  him.  As  the  century  advanced 
national  feeling  became  strong  enough  to  destroy  t»he 
basis  of  the  Vienna  settlement.  The  Congress  lnft  six- 
separate  questions  of  nationality  to  be  solved: — (1) 
Belgium  and  Holland,  joined  as  the  Kingdom  of)  the 
Netherlands;  (2)  Germany,  divided  into  thirty-eight 
sovereign  states;  (3)  Italy,  with  eight  separate  govern- 
ments; (4)  Poland,  divided  oetween  the  three  neighbour- 
ing powers;  (5)  Austria,  with  several  distinct  nation- 
alities— German,  Magyar,  Polish,  Bohemian  or  Czech. 
Puithenian,  Slovak,  Moravian,  Roumanian,  Slovenian 
and  Italian;  and  (6)  The  Turkish  Empire,  in  which  the 
Turks  ruled  five  distinct  Christian  nationalities. 
Practically  all  these  questions  have  been  solved. 
Belgium  separated  from  Holland  in  1830;  Germany  and 
Italy,  eac'h,  after  a  long  struggle,  achieved  their  present 
nationhood  in  1871  and  1848-70  respectively.  The  new 
principle  of  self-determination  was  particularly  discerni- 
ble in  the  Italian  union  where  some  of  nne  smaller 
states  were  actually  asked  to  select  their  government 
by  plebiscite.  Greece,  Eoumania,  Serbia,  Bulgaria 
and  Montenegro  all  achieved  independence  during  the 
century.  The  Great  War  was  fought  largely  on  the 
principle  of  nationality,  and  the  various  Peace  Treaties 
have  solved  the  remaining  questions.  Alsace-Lorraine 
has     been     returned      to      France:      Poland      again      is 
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independent ;  the  various  subject  nationalities  oii  Austria- 
Hungary  are  either  given  independence  or  are  allowed 
in  join  those  with  whom  they  have  political  and  national 
affinities. 

6.     "  Oxe  Nationality,   Oxe  State." 

( »ne  of  the  most  common  characteristics  in  modern 
nationalities  is  the  desire  to  become  nations,  or  to  be 
incorporated  in  independent  states.  Their  common 
ideals,  it  is  said,  require  a  common  organisation  to  give 
them  reality.  The  extreme  formula  of  this  idea  is  "one 
nationality,  one  state." 

It  is  impossible  here  to  do  more  than  mention  a     few 
leading-  considerations  arising  out  of  this  doctrine.     In 
the  first  place,   the  rights  of  nationalities  are 
Rights  of       not    absolute.       Xo    nationality    has    a    right 
ities.  to    dismember    the    state    of    which    it    is     a 

part,  unless  that  state  so  cramps  the 
members  of  the  nationality  that  the  continued  existence 
of  the  nationality  and  its  traditions  is-  threatened  in 
such  a  way  as  to  impair  the  moral  lives  of  its  members. 
All  national  claims  are  conditioned  by  the  paramount 
claims  of  the  state  of  which  the  nationality  is  a  part,  but 
the  claims  of  the  state  may  be  of  such  a  nature  as  to 
make  the  continued  existence  of  the  nationality  im- 
possible. In  such  a  case  the  ultimate  issue  may  be  force 
The  ultimate  justification  of  state  and  national  rights 
alike  is  the  common  good,  and  in  a  struggle  of 
nationality  and  state  the  result  is  to  be  judged  with 
reference  to  that. 

In  the  second  place,  while  some  nationalities  may  be 
"vigorous  enough  in  themselves  to  resist  the  influences  of 
others,  that  is,  strong  enough  to  preserve  t'iieii 
Absorption  national  identity,  others  tend  to  be  absorbed 
?/ies.at,onal"  by  stronger  neighbours.  A  more  advanced 
or  stronger  type  of  civilisation  tends  to 
swallow  up  a  weaker.  The  attempt  of  the  Germans  to 
subdue  tbe  Poles  by  settling  Germans  on  Polish  terri- 
tory so  far  from  succeeding  actually  resulted    in  many 
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of  the  Germans  becoming  Poles.  The  Polish  nationality, 
instead  of  being"  absorbed,  proved  itself  capable  of 
absorbing  others;  The  same  is  true  of  the  French  in 
Alsace-Lorraine.  But  in  Germany  itself  are  smaller 
sections  of  non-Germans  called  the  Wends,  who  can 
scarcely  be  said  to  be  sufficiently  strong  to  establish  a 
state  on  national  grounds.  They  will  be  absorbed  by 
the  stronger  culture  around  them.  In  America  and 
New  Zealand  potential  nationalities  in  the  Bed  Indians 
and  Maoris  nave  been  absorbed  by  their  more  virile 
environment,  with  a  distinct  gain  to  the  general  forces 
cf  civilisation.  A  similar  process  is  observable  in  India, 
where  the  primitive  tribes  tend  to  be  absorbed  by  the 
stronger  civilisations  around  them,  e.g.,  the  Santals  by 
the  Bengalis. 

The  process  of  absorption  is  most  observable  in  the 
United  States  of  America,  into  which  annually  pour 
many  thousands  of  immigrants  from  Europe.  In  most 
cases  these  new-comers  preserve  their  nationality  bnt 
in  the  second  generation  they  fuse  with  the  Americans. 
It  is,  therefore,  most  difficult  to  say  whether  any 
given  nationality  deserves  statehood.  Underlying  all 
political  life  there  is  the  moral  and  social  ideal  of  the 
common  good.  This  common  good  is  really  the 
criterion  of  national  life,  and,  as  the  view  of  man  is 
limited,  it  is  impossible  to  say  with  any  finality  whether 
the  incorporation  of  a  given  nationality  in  a  state  is  for 
the  common  good.  Most  thinkers  look  forward  to  a 
final  unity  of  mankind.  That  unity  must  be  a  unity  of 
various  types  and  qualities.  Diversification  of  elements 
gives  a  fuller  meaning  to  the  unity;  on  the  other  hand 
too  great  a  diversity  may  destroy  or  prevent  the  unity. 
In  the  third  place,  the  so-called  rights  of  nationalities, 
apart  from  the  difficult  question  of  "  one  nationality,  one 

state  "  are  (1)  the  right  of  each  nationality 
Rights  of  T0  iTS  own  language ;  (2)  the  right  to  its  own 
National-       customs ;  63)  the  right  to  its  own  institutions. 

These  rights,  as  we  have  shown,  are  not  by 
any  means  absolute.    Language,  combined  with  political 
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community,  is  one  of  the  most  necessary  elements  iu 
nationality.  But  it  is  questionable  how  far  national 
languages  should  he  fostered.  As  a  rule  each  language 
has  certain  qualities  which  give  it  a  claim  for  existence. 
The  song-  literature  of  one,  the  music  of  another,  the 
peculiar  method  of  expression  of  another,  the  interest  to 
the  Comparative  Philologist  and  Anthropologist  of  them 
all:  these  maybe  excellent  claims  to  existence.  On  tbe 
other  hand,  it  may  be  argued  that  the  erection 
or  perpetuation  of  linguistic  barriers  does  not 
serve  the  well-being  of  humanity.  The  common 
aims  and  ideals  of  mankind  are  best  appreciated  whe^ 
they  are  understood  through  the  same  tongue.  At  the 
present  moment,  on  the  one  hand  we  hear  of  the 
rights  of  nationalities  to  their  own  speech,  and. 
the  differences  of  peoples  by  the  institution  of  a  common 
language .  The  artificial  iostering  of  language  as  a 
national  element  is  a  particularly  questionable  policy. 
Languages,  like  cultures,  are  absorbed  by  stronger 
neighbours.  Gaelic,  for  example,  is  practically  dead  in 
Scotland,  though  as  a  language  it  will  continue  to  be 
studied  for  its  literature  and  philology.  In  India,  there 
are  several  hundreds  of  languages,  and  it  is  questionable 
whether  all  these  languages  should  be  encouraged 
to  become  living  languages  for  national  groups.  Even 
now  there  is  a  strong  movement  in  India  in  favour  of 
a  single  language  and  alphabet,  The  same  is  true  of 
customs  and  institutions.  Higher  civilisations,  without 
objection  from  the  advocates  of  the  rights  of  nation- 
alities have  suppressed  customs  and  institutions 
in  lower  civilisations  which  they  regarded  as 
evil.  Sometimes  national  customs  are  suppressed  for  the 
salvation  of  a  state  in  which  the  nationality  is  either 
proving  dangerous  or  is  hindering  development.  Such 
for  example  was  the  cause  of  the  suppression  of  the 
wearing  of  the  kilt,  the  national  dress  of  the  Scottisl 
Highlanders,  by  the  Earl  of  Chatham,  offer  the  Stewart 
Rebellions  in    Scotland.     It   cannot  be    said      that     thp 
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suppression     injured     Scotland,    while  it   helped   in  the 
unification  of  Great  Britain. 

Jn  the  fourth   place,    in    the    modern    world    develop- 
ment    is     taking    place     in     two     opposite     directions — 
nationalism      and      internationalism.       Many 
'onaiifsml        thinkers   consider  the  final   solution   of  world 
politics  to  lie  in  federalism.     Federalism  is  an 
attempt  to  reconcile  two  opposites — local    independence 
^yand  central  government  over  a  large  area.     The  claims 
of  nationality  may  be  satisfied  by  federalism,  a  form  of 
government  which  may  be  a  solution  to   the  difficulties 
of  both  nationalism  and  internationalism. 

It  is  impossible,  therefore,  to  lay  down  any  hard-and- 
fast  rules  or  principles.  Eights  exist  in  the  state, 
which  is  founded  on  the  common  well-being  of  man,  and 
the  only  general  principle  which  we  can  extract  from 
rlie  many-sided  question  of  nationality  is  that  nation- 
ality, with  national  language,  customs,  and  institutions, 
is  to  be  fostered  only  in  so  far  as  it  is  conducive  to  the 
common  well-being. 

7.     The  <  Ibg  \mc  Nature  of  the  State. 

We  have  already  seen  that  Bluntscbli  mentions  the 
organic  nature  of  the  state  as  one  of  its  essential 
characteristics.  The  state  is  a  living 
Analogy :n'C  organised  entity,  not  a  lifeless  instrument. 
opinion"1'8  -^s  organism,  l|fJ  says',  is  a  copy  of  a  natural 
organism.  particularly  in  the  following 
respects :  — 

(a)  Every  organism  is  a  union  of  soul  and  body,  i.e.. 
of]  material  elements  and  vital  forces. 

{!>)  Although  an  organism  is  and  remains  a  whole  yet 
.  in  its  parts  it  has     members     which     are    animated     by 
special    motives   and   capacities,   in    order  to    satisfy   in 
various  ways  the  varying  needs  of  the  whole. 

(/■)  The  organism  develops  itself  from  within  out- 
wards and  has  an  external  growth. 

He  g-oes  on  to  show  how  there  is  a  body  and  spirit 
in  the  state,  how  it  is  organisd  with  different  functions 
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in  its  members,  and  how  it  grows  and  developes.  He  also 
ascribes  to  it  a  moral  and  spiritual  personality,  which, 
in  contrast  to  the  feminine  church,  is  masculine. 

The  organic  analogy  is  a  very  old  one,  in  fact  it  is  one 

of  the  commonest  comparisons     in     Political     Science. 

It  has,  however,  come  to  the  forefront  since 

the  appearance  of  the  theory  of  evolution.  It 
Historical.  rr    •       in  i    •        *  '  •    t    j.1  l 

appears  in  Plato,  and  in  Aristotle,  who  com- 
pared the  symmetry  of  the  state  to  that  of  the  body. 
In  mediaeval  writers  it  is  particularly  prolific,  and  like 
most  of  the  theories  of  that  age  it  was  used  as  a  polemical 
weapon. 

Mankind  as  a  whole  was    regarded    as    an    organism. 
This     idea     of     organism,      clothed     in     the     religious 

language  of  the  day,  was  based  on  St.  Paul's 
use  of  the      statement  that  the  Church  was     a     mystical 
theeMldd"e      body    whose    head    was  Christ.     Church  and 
Ages.  State  each  adopted  the  idea,  the  imperialists 

holding  that  the  Emperor,  and  the  eccle- 
siastics that  the  Pope,  was  the  head  in  this  world  of  the 
mystical  body.  As  obviously  a  two-headed  organism 
was  unnatural  some  thinkers  held  that  there  were  two 
bodies,  each  with  its  own  head,  and  both  part  of  a  greater 
body  whose  head  was  God.  From  this  was  concluded  that 
instead  of  being  mutually  exclusive  the  Empire  and 
Church  should  live  together  in  amity,  as  they  were 
really  parts  of  one  whole.  Others  used  the  analogy 
to  discredit  the  state.  The  soul  and  body  were  the 
counterparts  of  the  Church  and  State,  and  as  the  soul 
is  greater  than  the  body  so  was  the  Church  greater  than 
the  State.  Not  only  were  the  Church  and  Empire 
compared  to  organisms  but  the  analogy  was  used  for 
individual  groups  and  states,  and  even  in  these  early 
writers  we  find  excesses  of  analogy  such  as  occur  later 
in  the  works  of  Herbert  Spencer.  Nevertheless,  in  spite- 
of  many  crude  comparisons,  some  of  the  mediaeval 
writers  show  a  very  reasonable  use  of  the  analogy. 
John  of  Salisbury,   a    twelfth    century    ecclesiastic    and 
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philosopher,  held  that  a  well  ordered  constitution 
consists  in  the  proper  apportionment  of  functions  to 
members  of  the  body  and  in  the  proper  condition  and 
strength  of  each  member.  The  members,  lie  said,  must 
supplement  each  other,  and  as  the  body  is  joined  to  the 
head  so  the  unity  of  the  state  depends  on  then 
coherence  among  themselves  and  with  the  head. 
Another  writer,  Ptolemy  of  Lucca,  starts  his  delibera- 
tions on  political  matters  thus — "  For  as  we  see  that 
/  the  body  of  an  animal  consists  of  connected  and 
co-ordinated  members,  so  every  realm  and  every  group 
consists  of  divers  persons  connected  and  co-ordinated  foi 
some  end."  This  is  a  perfectly  orthodox  modern  view. 
Other  well-known  mediaeval  writes,  such  as  St. 
Thomas  Aquinas,  Ockham,  and  Marsiglo  of  Padua  ^live 
the  analogy.  Ideas  which  are  still  very  common  were  all 
voiced  then.  The  idea  of  membership,  for  example,  was 
developed  to  show  the  place  of  the  individual  in  the 
various  political  and  ecclesiastical  groups.  Growth. 
/  development,  differentiation  of  function,  the  existence 
of  the  nervous  system,  and  other  points  were  used  for 
various  purposes,  the  common  centre  being  the  Church 
and  State  controversy. 

Passing   from  mediaevalism  to    the  modern   world  we 
find  tihe  analogy  common  property.     Machiavelli  uses  it 

with  great  effect  on  occasion,  while  one  of 
its  Modern  ^ne  most  trenchant  chapters  in  Hobbes's 
History.         Leviathan    (entitled   "Of  Those   Things  That 

Weaken  or  Tend  to  the  Dissolution  of  a 
Commonwealth  ")  carries  out  a  thorough-going  parallel 
between  the  diseases  of  the  body  and  the  weakness  of  a 
commonwealth.  "Amongst  the  infirmities  of  a  Com- 
monwealth T  will  reckon  in  the  first  place,  those 
that  arise  from  an  imperfect  institution  and  resemble  the 
diseases  of  a  natural  body  which  proceed  from  a 
defectuous  procreation."  And  he  goes  on  to  speak  of 
the  equivalents,  in  the  Commonwealth,  of  boils,  scabs, 
and  wens  in  the  body  organic,  as  well-as  of  pleurisy,  ague. 
and  lethargy. 
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The  most  elaborate  modern  analogy  between  the  state 
and  the  living  organism  has  been  given  by  Herberl 
Spencer.  A  brief  exposition  of  his  theory  will  show- 
both  the  virtues  and  weaknesses  of  the  analogy. 

Spencer  holds  that  society  is  an  organism.  The 
attributes  of  each  are  similar.  The  permanent  relations 
existing  between  their  various  parts  are  the 
•jXs°encer's  same.  The  first  point  which  makes  society 
Theory.  an  organism  is  its  growth.  A  living  body 
grows  and  develops:  so  does' society.  The 
parts  of  each  become  unlike  as  the  bodies  grow,  and  as 
they  become  unlike  they  become  more  complex.  There 
is  a  progressive  differentiation  both  of  structure  and  of 
function  in  society,  but  this  differentiation  does  nol 
mean  separateness.  The  functions  are  inter-related,  so 
much  so  in  fact  that  they  can  have  no  meaning  other- 
wise. Just  as  t'lie  hand  depends  on  the  arm  and  the  arm 
on  the  body  and  head,  so  do  the  parts  of  the  social 
organism  depend  on  each  other.  Every  living  body 
depends  for  its  very  life  on  the  proper  co-ordination  and 
inter-relation  of  the  units.  The  life  of  society  depends  on 
exactly  similar  conditions.  Another  point  of  comparison 
is  that  in  each  case  the  life  of  the  whole  may  be 
destroyed  without  immediate  destruction  to  the  parts,  or 
the  life  of  tihe  whole  may  be  continued  longer  than  the 
lives  of  the  units.  But  between  the  two  there  are  points 
of  difference.  The  parts  of  an  animal  body  form  a 
concrete  whole  but  in  society  there  is  no  concrete  whole. 
The  parts  are  separate  and  distinct.  Yet  the  social 
organism  is  made  a  living  whole  by  means  of  language, 
which  establishes  the  unity  which  makes  social  organisa- 
tion possible.  The  cardinal  difference  between  the  one 
and  the  other  is  that  in  a  living  body  consciousness  is 
concentrated  in  one  definite  part  of  the  whole  :  in  soeirt  \ 
it  is  spread  over  the  whole.  Hence,  argues  Spencer,  not 
the  good  of  the  whole  but  only  the  good  of  the  units  is  to 
be  sought  in  society.  (This  is  the  basis  of  Spencer's  ' 
individualism.) 
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Spencer  goes  on  to  show  how  society  grows  and 
develops  like  a  living  body.  Both  beg-in  as  germsr 
and,  as  they  grow,  they  become  more  complex.  The 
structure  which  they  finally  reach  is  far  more  compli- 
cated than  the  simple  unit  from  which  they  develop. 
In  the  body  politic,  as  in  the  body  natural,  growth  goes 
on  either  by  simple  multiplication  of  units  or  by  union 
of  groups.  Society  never  reaches  any  considerable  size 
by  simple  multiplication  :  union  of  groups  makes  larger 
societies.  Integration  takes  place  in  society  as  it  does 
in  the  animal  body  in  the  formation  of  the  mass:  it  also 
takes  place  in  the  simultaneous  process  of  the  cohesion 
of  the  parts  making  up  the  A\hole. 

Spencer  gives  a  numbei  of  structural  analogies 
between  society  and  the  living  organism.  Each  has  its 
organs — the  animal  its  organs  of  alimentation:  society 
its  industrial  structures.  Just  as  in  animals  of  low 
types  there  is  no  real  organ,  but  only  a  number  of  parts 
acting  as  an  organ,  so  in  social  development  there  is  a 
primitive  stage  where  each  man  carries  on  his  work  alone 
and  sells  his  produce  to  others.  Then  in  the  course  of 
evolution,  comes  the  cluster  of  cells  in  the  animal;  the 
social  parallel  is  the  group  of  families  clustered  together 
in  a  fixed  locality  where  each  does  its  own  work.  Then 
.as  the  developing  "  animal  requires  a  more  active 
"  glandular  "  organ,  so  society  passes  from  the  household 
to  the  factory  type.  The  analogy  again  is  evident  in 
the  functions  the  living  organism  and  society  perform* 
A  simple  animal  if  cut  in  two  will  live  on  as 
before:  so  a  simple  form  of  society,  and  as  a  nomadic 
tribe  can  easily  be  divided.  But  to  cut  a  highly 
organised  animal  (as  a  mammal)  in  two  means  death. 
Likewise  to  cut  the  county  of  Middlesex  off  from  its 
surroundings  would  mean  death,  for  the  social  processes 
would  be  stopped  by  lack  of  nutrition  or  supplies. 
Again,  increase  in  the  development  of  animals  means 
increase  in  the  adaptation  of  particular  organs  for  parti- 
cular functions.  So  also  specialisation  takes  place  in 
society,   and    specialisation    in    each,     while    it     implies 
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adaptation    for    one    duty,     means     unfitness    for    other 
duties. 

In  the  social  as  in  the  individual  organism  tliere  are 
various  systems.  These  are  (a)  the  sustaining  system, 
(b)  the  distributor}'  system,  and  (e)  the  regulating  system. 
The  first  constitutes  the  means  of  alimentation  fn  the 
Eying  organism  and  production  in  the  body  politic.  Just 
as  the  foreign  substances  which  sustain  the  animal  deter- 
mine the  alimentary  canal,  so  the  different  minerals, 
animals  and  vegetables  determine  the  form  industrialism 
will  take  in  a  given  community.  The  second  (distri- 
butory)  is  the  circulatory  system  in  the  organic  body : 
in  the  body  politic  its  parallel  is  transportation.  The 
vascular  system  in  the  body  has  its  social  equivalent  in 
roads  and  railways.  The  third,  the  regulating  system, 
is  the  nervous  and  nervo-motor  system  in  the  animal  ; 
in  the  body  politic  it  is  the  governmental-military. 

The    organic    analogy  in  Political  Science  performs  a 
useful   function.     It  emphasises  the  unity  of  the  state, 

the  dependence  of  individuals  on  each  othei 
Criticism:  aud  on  the  state  as  a  whole.  The  individual 
Daniels3©}"  Properly  understood  is  not  an  individual 
the  Theory.    [n  the  sense  that  he  is  distinct  from  society. 

Each  individual  is  essentially  a  social  unit. 
He  cannot  be  separated  from  society,  just  as  the  'hand 
or  leg,  without  losing  its  virtue,  cannot  be  separated 
from  the  body.  The  state  also  depends  on  the  indivi- 
duals composing  it.  So  far  the  organic  idea  is  invaluable. 
It  points  out  the  intrinsic  connection  of  the  individual 
with  the  state  and  the  state  with  the  individual.  The 
analogy,  again,  if  properly  used,  is  harmless.  One  can 
no  more  object  to  a  writer  saying  that  the  state  is  like 
a  body  than  he  can  to  the  common  analogy  that  the  state 
is  like  a  building. 

The   danger  of  the  analogy     lies    in    the   qualification 
'if  properly  used."     The  analogy  has   been  used  with 

various       degrees       of       thoroughness        for 
«a1  Effects.      Various  purposes.     The  writers  of  the  Middle 

Ages     used     it     to  prove  important  points  in 
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practical  policy ;  and  (such  was  the  condition  of 
opinion  of  the  times)  their  contentions  had  far-reach- 
ing practical  effects.  Herbert  Spencer  uses  it  as  a  basis 
for  individualistic  theories.  He  declares  that  the  unit 
in  society  is  "  discrete  "  and  exists  for  his  own  good  only. 

Spencer,  however,  recognised  the  limitations  of  the 
analogy  in  theory  but  in  his  enthusiasm  in  working  out 
his  theory  the  analogy  became  identification. 
notaproof  ^e  ('hiei  fauK  of  the  organic  analogy  is 
that  it  is  an  analogy.  An  analogy  is 
not  a  proof.  Many  essential  features  of  the  human 
body  are  no1  obvious  in  the  body  politic.  The 
assimilative  and  reproductive  powers  of  animals  have 
no  counterpart  in  the  state.  The  state  cannot 
react  to  stimuli  in  the  same  way  as  a  living  body. 
It  does  not  grow,  live  or  die  in  the  same  way.  Organisms 
grow  by  internal  adaptation:  but  the  state  grows  by 
accretion  of  new  parts,  or  by  conscious  effort  on  the 
part  of  its  component  elements  or  individuals.  This 
points  to  the  crux  of  the  whole  position.  An  animal 
body  is  made  up  of  individual  cells,  non-thinking  units, 
incapable  of  action  independent  of  tJhe  body.  Society  is 
composed  of  thinking  units,  capable  of  exercising  will 
and  of  acting  according  to  chosen  ends.  Their  action  i9 
the  action  of  conscious  purpose:  the  a'  tion  of  cells  is 
mechanical  and  unconscious  The  state  has  thus  no 
equivalent  to  many  of  the  most  characteristic  points  of 
the  organism.  And  when  we  take  into  consideration  the 
phenomena  of  diplomacy,  declaration  of  war,  and 
making  of  peace  (involving  "  growth  ")  the  analogy  is 
useless. 

Further,    as   already  pointed    out,     cells    cannot    live 

away   from  their    body.     Individuals    are   likewise    all 

"social'     or   "state"  individuals   by  nature 

possible         and     n  cessity        So     far     the     analoe-v,     in 

Results  of  •  * 

the  Theory,    pointing  out  the  intrinsic  connection  between 
society  and  the  individual,  is  good.    But  to  use 
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the  analogy  in  its  mos'  thorough-going-  applica- 
tion mar  mean  either  (1)  as  Spencer  says,  that  the 
individual  must  seek  hie  own  happiness  indepen- 
dently of  others  because,  while  the  organism  is  concrete, 
society  is  discrete.  In  this  way  Spencer,  while 
allowing  certain  bonds  of  unity  in  society,  denies 
the  intrinsic  relation  of  the  individual  to  society.  In 
common  with  most  individualists,  he  desocialises  the 
individual  because  he  finds  no  single  '  nerve  sensorium  ' 
in  society.  To  do  so  is  to  nullify  what  merits 
the  organic  analogy  possesses ;  for  though  there 
is  no  actual  physical  body  which  we  can  point 
to  and  call  the  "state"  or  "society"  yet  the  state 
is  a  very  real  entity.  The  individuals  in  a  state,  we  may 
say,  are  organically  bound  together  by  common  purposes 
and  ideals.  Or  (2),  it  may  mean  that  the  individual  is  so 
bound  to  the  state  that  he  is,  as  the  ancient  Greek  citizen 
was,  a  purely  state-individual.  All  his  activities  are 
centred  in  and  conditioned  by  the  state.  These  two 
extremes  of  the  theory  point  to  its  danger.  Dr. 
Leacock's  chief  objection  to  the  theory,  rises  from  this 
"Too  great  an  amalgamation  of  the  individual  and  the 
state,"  he  says,  in  his  Elements  of  Politics,  "is  as 
dangerous  an  ideal  as  too  great  emancipation  of  the 
individual  will."  The  organic  analogy  emphasises 
unity,  indeed,  but  too  often  at  the  expense  of  diversity 
or  variation. 

Dr.    Leacock     also   points   out    that    it    furnishes    no 
criterion  of  conduct.     "  The  organic  theory    in    telling 
cr'ter-      us  *'na*  olir  institutions  grow  and  are  not  made 
ion  of  hardlv  offers  a    practical    guide    to    political 

conduct.  conduct.;1  It  might  lead  to  an  inactive 
fatalism ;  but  certainly  to  no  sound  theory  of  a  political 
ideal  realised  by  conscious  hard  effort. 

Further,  the  analogy,  when  carefully  analysed,  proves 

to    be    only    partial.     One  of   the   chief    points    in   iflie 

analogv    is    the    interrelation    of    whole    and 

Anaijtis.        parts./ This    is    true    of    the    state    and    of 

organisms:   but  it  is  true  of  inorganic  objects 
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as  well.  The  parts  of  a  state  Have  a  relation  to  tin* 
whole  and  the  whole  in  idea  is  prior  to  the  parts. 
Bluntschli  says  "  An  oil  painting  is  something  more  than 
a  mere  aggregation  of  drops  of  oil  and  colour:  a  statue 
is  something  other  than  a  combination  of  marble 
particles;  man  is  not  a  mere  quantity  of  cells  and  blood 
corpuscles;  so  +00  the  nation  is  not  a  mere  sum 
of  citizens  and  the  state  not  a  mere  collection  of 
external  regulations."  Bluntschli' s  own  comparison 
applies  to  the  inorganic.  The  notion  of  continued 
growth  is  as  true  of  an  inorganic  fire  as  of  an  organic 
animal.  Why  then  it  may  be  asked  should  these  qualities 
ofi  growth,  etc..  he  called  organic  if  they  are  also 
characteristic  of  inorganic  objects? 

Some  scientists  and  philosophers  (such  as  Kant) 
regard  the  organism  as  implying  a  certain  end,  which  is 
the  condition  of  its  present  state  of  development.  The 
state  is  also  said  by  Aristotle  to  be  an  end,  and  to  be 
prior  to  the  individual,  but  modern  science,  while  it  may 
grant  that  the  organism  fulfils  a  certain  end,  does  not 
regard  that  end  as  prior  in  intention  to  its  fulfilment. 
The  organism  is  adapted  to  its  environment  and  fulfils 
certain  functions  in  relation  to  that  environment,  but 
its  adaptation  is  due  to  natural  causes,  not  to  precon- 
ceived ideas.  Not  only  so,  but  these  analogies  of  end 
and  purpose  apply  to  human  intelligences,  and  therefore 
are  taken  from  human  society  and  applied  to  the 
organism.  To  reflect  an  idea  from  society  to  the 
organism,  and  then  try  to  explain  society  by  the  analogy 
does  not  help  us. 

To  sum  up,  the  organic  analogy  is  useful  in  bringing 
into  prominence  the  fact  that  the  state  is  not  a 
mechanical  unity.  It  brings  out  the 
conclusion,  essential  unity  of  the  state,  the  differentia- 
tion of  functions  in  government,  and  the 
mutual  interrelation  of  citizens.  Applied  beyond  these 
simple  comparisons,  however,  it  is  illogical  and  mis- 
leading. Though  the  analogy  seems  clear  at  first,  a 
closer  analysis  makes  its  usefulness  less  obvious.     Some 
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of  the  most  applicable  points  of  likeness  to  the  state 
in  the  organism  are  those  either  which  biological 
science  does  not  admit  or  which  are  ultimately  taken 
from  society  itself.  Common  purposes,  acting  on 
human  minds,  keeps  society  together.  To  explain  Hhe 
action  of  mind  hy  an  analogy  Avith  the  non-intelligent, 
to  explain  moral  action  by  what  is  non-moral,  beyond 
the  general  limits  indicated,  only  leads  to  confusion. 


CHAPTER  III 

THE  ORIGIN  OF  THE  STATE. 

1.     Generai  Remarks. 

An  investigation  of  the  origin  of  the  state  gives  us 
two  distinct  lines  of  study — one    historical,    the    other 
speculative.     How  this    or    that    state    came 
Inquiry*        i^to     existence     is     a     matter     for    history. 
History  tells  us  the   various  ways  in   which 
governments  come  into  being  or  perish ;  but  it  does  not 
tell  us  how  mankind  originally  came  to  live  under  state 
conditions.     Did  history  extend  back   to  the  beginning 
of  society,  our  enquiry  would  be  mainly  historical.     Of 
the  circumstances  surrounding  the    dawn    of    political 
consciousness    from    history  we  know  little  or  nothing. 
Where  history  fails  us  we  must  resort    to    speculation. 
Many  theories,  each  of  which  has  something  to  commend 
it,  have  been  advanced  to  explain  the  origin  of  the  state. 
At  the  present  time  the  evolutionary  or  historical  theory 
finds  almost  universal  support:  but  finality  of  judgment 
is  difficult.     In  the  last  few  \ears  much  has  beeu  done  by 
the  sciences  of  Anthropology,  Ethnology  and  Compara- 
tive Philology  towards  the   elucidation  of  the  question, 
and,  as  these  sciences  are  only  in  their  infancy,   great 
discoveries  may  await  them  in  respect  to  this  particular 
problem. 

The  sacred  veil  which  Burke  says  is  drawn  over  the 
earliest  types  of  government  has  not  been  lifted  by 
history.  Long  before  historical  documents  existed 
tribal  and  national  characteristics  had  been  formed,  and 
even  the  first  stage  of  political  society — the  relation  of 
command  and  obedience — had  passed.  Aristotle  thinks 
that  the  Cvclopes  illustrate  the  earliest  type  of  actual 
political  society.     A  description     of    the     Cyclopes     is 
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given  in  the  Odyssey.  The  ( lyclopes  had  no  assemblies 
and  no  laws.  Each  man  made  laws  for  his  wives  nud 
children,  and,  says  Aristotle,  they  lived  "  dispersedly ' 
(i.e.,  with  no  fixed  abode  or  institutions)  "as  was  the 
manner  in  the  earliest  times."  This  Cyclopean 
existence  is  somewhat  similar  to  the  hypothetical  "state 
of  nature "  which  has  appealed  to  so  many  thinkers. 
Unfortunately  it  does  not  explain  to  us  the  origin  of 
political  society :  it  does  not  show  how  political 
consciousness  first  evolved  and  took  actual  form.  The 
Cyclopean  society  is  a  form  of  organisation :  it  does  not 
explain  its  own  origin.  It  marks  a  stage  in  political 
development. 

An  enquiry  into  the  origin  of  the  state  leads  us  to 
some  of  the  fundamental  problems  of  Political  Science, 
or,  particularly,  of  Political  Philosophy,  for  which 
history  gives  us  only  certain  material  for  induction. 
Anthropology,  which  collects,  arranges,  and  explains  the 
many  facts  concerning  social  institutions,  is  even  more 
helpful  in  this  respect  than  history. 

2.     Historical  Formations. 

The  best  classification  of  historical  formations  from 
.,„.,...,.,'  the  point  of  view  of  their  origin  is  thai  of 
ciassific-  JDluntscnli.  He  gives  three  main  classes  of 
a,,on-  historical   forms:  — 

I.  The  original  formation  of  the  state,  where  it 
takes  its  beginning  among  a  people  without  being 
derived   from  already   existing  states. 

II.  The  secondary  forms,  when  the  state  is  produced 
from  within,  out  of  the  people,  but  yet  in  independence 
upon  already  existing  states,  which  either  unite  them- 
selves into  one  or  divide  themselves  into  several. 

III.  The  derived  formation  of  the  state  which 
receives  its  impulse  and  direction  not  from  within  but 
from  without. 

It  is  necessary  to  remind  the  student  in  this 
connexion  that  a  change  in  the  form  of  government  in 
a     state     is    not    a    change    of    the   state.     Where,    for 
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example,  a  monarchical  system  is  replaced  by  a 
republican,  the  state  continues  though  the  form  of 
government   is   changed. 

These  main  classes  are  subdivided  by  Blimtschli  in 
the  following  way:  — 

I.   Original. 

1.  Creation  of  an  absolutely  new  state. — This  takes 
place  when  a  number  of  people,  coming  together  on  a 
definite  territory,  gather  round  a  leader  or  leaders, 
(often  religious)  who  forthwith  establish  statutes  for  the 
approval  of  the  people.  The  creative  act  of  the  leader 
or  king  and  the  political  will  of  the  people  form  the  law  of 
state.  The  state  is  the  work  of  the  conscious  national 
will.  An  example  of  this  process  exists  in  the  legendary 
origin  of  Rome  where,  according  to  the  story,  the 
people,  coming  together  in  the  city  of  Rome, 
consciously  created  a  state.  The  historical  authenticity 
of  this  is  doubtful. 

2.  Political  organisation  of  the  inhabitants  of  <i 
definite  territory,  where  the  people,  though  gathered 
together  on  a  definite  territory,  may  not  yei  have  organised 
themselves  into  a  political  society. — The  organisa- 
tion of  the  people  iii  this  ease  leads  to  a  state.  An 
example  is  Athens,  where,  according  to  the  legend. 
the  hitherto  unorganised  people  were  organised  by 
Theseus,  who  concentrated  the  government  in  Athens. 
Bluntsehli  cites  also  the  example  of  California  in  the 
United  States  of  America.  In  California,  in  the  first  half 
of  last  century,  attracted  by  the  gold  mines,  a  big 
population  of  all  sorts  of  people  gathered  together.  In 
1849  they  elected  representatives  to  a  constituent 
assembly  which  drew  up  a  constitution  for  the  state. 
The  common  will  of  the  whole  population,  not  the  will 
of  particular  individuals,  established  the  state. 

>3.  Occupation  of  territory  by  an  already  existing 
nation. — In  this  case  a  nation  already  in  existence 
occupies      land      necessary     to  its  continued   existence. 
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The  most  frequent  from  ttiis  takes  is  conquest, 
examples  of  which  abound  in  history.  Another  form  of 
occupation  is  the  peaceful  settlement  of  a  territory,  as 
in  the  case  of  the  Pilgrim  Fathers.  In  similar  cases  it 
is  usually  superiority  of  civilisation,  not  force  of  arms, 
that  conquers. 

II.     Secondary  Formations. 

(1)  Formation    of  a    Composite    Stati     by    a     Leagiu 

between  States.     (2)   Union.     (•'!)   Division. 

(1)  Of  the  Composite  state  Bluntschli  gives  three 
types — 

(a)  Confederation,  where  several  hitherto  independent 
states  unite  for  certain  purposes,  but  do  not  make  a  new 
state.  In  a  confederation  the  units  are  free  to  with- 
draw if  they  wish.  The  management  of  common  affairs 
is  given  either  to  one  member  of  the  union  or  to  an 
assembly  of  delegates. 

(u)  Federation,     where     hitherto     independent     states 

unite  in   making  a  new  state.     In  a  federal   union  the 

'states"  are  not  states  properly    so-called,    as   they    do 

not     possess     sovereignty.      Federation     is     the     most 

complete  type  of  union. 

(c)  Bluntschli  gives  federal  empire  as  a  third  class, 
the  example  of  which  is  Germany  (before  the  War). 
Both  confederations  and  federations  are  best  fitted  for 
Republics,  he  says,  and  as  Germany  differed  from  them 
in  having  a  monarchy  with  kings  at  tne  head  of  states, 
and  in  the  predominance  of  Prussia,  he  puts  the  German 
Empire  in  a  distinct  class. 

(2)  Union. — Two  or  more  states  may  be  united  under 
one  ruler,  or  a  single  new  state  may  be  formed.  The 
lowest  and  more  imperfect  union  of  this  kind  is 
(a)  Personal  Union  where  two  hitherto  separate  states 
may  come  under  one  dynasty  by  succession.  The 
succession  may  later  fall  to  two  different  persons — the 
union  never  being  very  real 
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(b)  Real  Union.— In  this  ease  the  supreme  govern- 
ment in  legislation  and  administration  is  one  for  tfhe 
constituent  elements  of  the  union. 

(c)  Complete  Union.— The  highest  type  of  union  is 
where  a  composite  and  single  .state  is  formed. 

(3)  Division. — (a)  National  Division  where  previously 
there  was  a  bond  but  where  the  bond  has  decayed,  e.g., 
in     the     Empires     of      Alexander,      Charlemagne      and 

Napoleon.  . 

(b)  Division  by  Inheritance.— This  look  place  fre- 
quently in  the  middle  ages  when  the  feudal  idea 
prevailed  that  the  king  was  owner  of  the  land  and  could 
do  with  it  as  he  liked. 

(c)  Declaration  of  Independence,  as  in  the  case  of 
United  Provinces  of  the  Netherlands  against^  Spain  m 
1571).  and  the  United  States  of  America  in  1776. 

III.     Derived   Formations. 

1.  Colonisation,  (a)  Greek,  where  the  people  went 
from  the  mother  state  and  consciously  formed  a  new 
state  independent  of  the  mother  state,  but  preserved  the 
same  manners,  government,  and  religion. 

(b)  Roman,  in  which  the  colonies  were  in  strict 
dependence  on  Home.  They  were  really  extensions  of 
the  existing  state. 

(c)  Modern,  of  various  types. 

2.  Concession  of  sovereign  rights,  which  is  an  exten- 
sion of  the  colonial  idea,  as  in  Canada,  Australia,  South 
Africa,  and  the  Philippine  Islands. 

3.  Institution  by  a  foreign  ruler,  as  when  conquerors, 
like  Napoleon,  set  up  states. 

We  shall  have  to  return  to  a  more  detailed  analysis  of 
several  of  the  types  of  historical  formations  _  given  by 
Bluntschli.  These  historical  types  do  not  give  us  the 
origin  of  the  state  as  such,  as  distinct  from  the 
origin  of  any  given  state.  To  discover  the  origin 
of  the  state  as  such,  we  have  to  resort  largely  to 
speculation.     The     historical      ladder     of     development 
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is  defective,  but  by  using-  the  material,  often  shadow  \-  and 
usually  very  debateable,  which  sociology,  history  and 
anthropology  give  us,  we  can  with  a  fair  measure  of 
certainty  build  up  a  reasonable  theory  of  ihe  origin  of 
the  state.  This  theory  is  generally  known  as  the 
Historical  or  Evolutionary  Theory  of  the  origin  <»t 
state. 

3.     Speculative  Theories.     The  Social  Contra*  i 

Theory. 

Before  stating  the  Historical  Theory  we  must  first 
examine  certain  theories  which,  though  now  rejected, 
have  had  great  influence  on  political  development  as  well 
as  on  political  thought.  These  theories  are  three  in 
number — 

1.  The  Social  Contract  Theory. 

2.  The  Theory  of  Divine  Origin. 

3.  The  Theory  of  Force. 

Though  these  theories  are  now  practically  universally 

rejected,  a  study  of  them  is  valuable  for  more  than  ont- 

reason.     In    the  first  place,      these     theories 

value  of        represent  an  attempt  to  solve  the  fundamental 

Speculative  ,.  <,    ,     ,,    K  ,       -.  ., 

Theories.        questions  ot    both   how   and  why     the      state 

came  into  existence,  and  each  contains  some 

important    truth.     In   the  second  place,   each    of    these 

theories     has    had     considerable    influence    on     actual 

political     practice.     Many     of     our      modern     political 

institutions     can     be    properly    understood    only    when 

examined  in  relation  to  the  political  ideas  current  at  the 

time  of   their  inception.     Political   theory  and   practice 

are  closely  related.     Sometimes  political  ideas  definitely 

lead  to  changes  in  old  institutions  or  the  creation  of  new 

ones.     The  theorist  comes  first  in  this    case,    while    the 

practical  reformer  carries  out     what     is     theoretically 

desirable.     Sometimes  the   opposite  course  is  followed. 

Political  changes  happen,     especially    sudden    political 

changes,  with  no  reasoned  basis.     Actual  events  in  this 

case  are  followed  bv  theorv. 
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The    Social    Contract     Theory    has    played    such    an 

important  part  in  modern   political  theory  and  practice 

that     it     demands  treatment  at  considerable 

The  social     length.     In  the  theory  there   are  two  funda- 

Theory?  mental  assumptions — first,   a  state  of  nature, 

second,  a  contract.  The  contract,  again,  mav 
mean  either  (a)  the  social  or  political  contract,  which  is 
the  origin  of  civil  society,  or  (b)  a  governmental 
contract,  or  agreement  between   rulers   and  subjects. 

The  state  of  nature   is   supposed  to  be  a   pie-political 
condition  of  mankind  in  which  there  was  no  civil  law. 

The  only  regulating  power  was  a  vague 
J/^NauiVe      spirit  of  law  called   natural  law.     There  was 

no  law  of  human  imposition  in  the  state  of 
nature.  The  views  of  writers  vary  greatly  as  to  the 
condition  of  man  in  such  a  state.  Most  writers  picture 
it  a  state  of  wild  savagery,  in  whidh  the  guiding  principle 
was  "might  is  right."  Others  think  of  it  as  a  state  of 
insecurity,  though  not  of  savagery;  some  consider  it  to 
have  been  a  life  of  ideal  innocence  and  bliss. 

The  contract  is   interpreted   in   various  ways,   accord- 
ing to  the  theory  which  the  individual  writers  wish  to 

establish.  Some  writers  regard  the  contract 
contract'.3'     as  *ne  actual  historical  origin  of  civil  society; 

others  look  upon  it  as  a  governmental 
contract*  made  between  rulers  and  ruled.  Some  regard 
it  as  historical,  others  take  it  only  as  a  basis  or  emblem  of 
the  relations  which  should  exist  between  government  and 
governed.  The  main  idea  of  the  contract  as1  the  origin 
of  civil  society  is  a  surrender  by  individuals  of  a  certain 
part  of  their  "natural"  rights  in  order  to  secure  the 
greater  benefits  of  civil  society.  Man,  conciously  and 
voluntarily,  made  a  contract,  whereby  the  free  play  of 
individual  wills  was  given  up  to  secure  the  advantages 
of  social  co-operation.  For  the  surrender  of  his  natural 
rights  eacli  man  '■  received  the  protection  of  the 
community. 
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4.     History  of  the  Social  Contract  Theory. 

The  Contract  theory  is  first  found  in  the  Sophists,  a 
school  of  Greek    Philosophers    who   lived    before    Plato. 

m  Greek  J?  -ihe-  Pn].losoPhy  of  the  Sophists  a  sharp 
Philosophy,  distinction  is  made  between  nature  and 
convention.  This  distinction  they  applied  to 
society.  The  fundamental  principle  of  human  life,  the 
Sophists  said,  is  self-assertion.  Man's  nature  is  such  that, 
if  he  is  not  hindered  by  social  institutions,  he  will  seek 
his  own  interests.  His  true  nature,  however,  cannot  be 
fulfilled  because  of  conventions,  that  is,  social  institu- 
tions. These  social  institutions  curb  the  natural  play  of 
human  activity,  and,  as  such,  are  wrong.  The  state  is 
a  barrier  to  self-realisation,  and,  therefore  opposed  to 
nature.  It  is  a  result  of  contract,  or  a  voluntary 
agreement  between  men. 

Both  Plato  and  Aristotle  mention  the  theory  only  to 
repudiate  it.  In  the  Republic  Plato  represents  one  of 
his  philosophers,  Cilaucon,  as  attributing  the 
Airfstot?e"d  true  origin  of  political  society  to  a  contract. 
Each  man,  he  says,  tries  to  get  as  much  as  lie 
can  for  himself,  but  to  escape  such  individual  self- 
seeking  and  its  consequences  men  formed  a  contract, 
which,  according  to  Glaucon,  is  the  criterion  of  law 
and  justice.  In  another  book,  the  Crito,  Plato  gives  the 
arguments  used  by  Socrates  against  those  who  tried  to 
effect  his  escape  from  prison.  Socrates  says  that,  as  he 
is  an*Athenian  citizen,  he  has  made  an  agreement  to 
obey  the  laws  of  Athens  even  though  he  considers  them 
unjust. 

Xeither  Plato  nor  Aristotle  has  any  sympathy  with 
such  views.  They  are,  they  hold,  essentially  unsound, 
and  after  two  thousand  years,  during  part  of  which 
the  Contract  theory  ruled  supreme,  the  modern  world  has 
reverted  to  their  position. 
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The  Epicurean  philosophers,  though   in    theory    they 
professed  to  have  no  dealings  with  the  state,  offered  the 

Contract  theory  as  an  explanation  of  justice, 
Epicureans.    n°t  as  the  origin  of  the  state.     Epicurus  held 

that  right  is  only  a  compact  of  utility  which 
men  make  not  to  hurt  each  other  in  order  that  they  be 
nott  hurt.  There  is  no  such  thing  as  justice  in  itself. 
It  exists  only  as  the  result  of  mutual  contracts.  There 
is  no  justice  where,  as  in  the  case  of  animals,  there  is 
no  contract;  nor,  therefore,  is  there  justice  where  men 
either  cannot,  or  are  unwilling  to  make  contracts. 

Except  for  occasional  appearances,  as  in  the  works  of 

the  Latin  poet  Lucretius,  the  Social  Contract  theory  was 

not  revived  for  many  centuries  in  the  West. 

Fatehers"rCh    In  tne  East  tne  theory    appeared    in    Hindu 

Sanskrit  literature,  in  books  such  as  the 
Mahabharata.  It  is  not  clear  that,  in  the  "West,  the 
later  and  earlier  theories  are  connected  by  more  than 
chance.  After  the  foundation  of  the  Christian  Church 
political  thought  was  dominated  for  centuries  by 
religion.  The  early  Christian  Fathers  held  that  govern- 
ment is  the  result  of  sin,  and,  therefore,  an  evil.  God 
imposed  civil  society  on  mankind  because  of  man's  fall. 
Such  a  theory  gives  no  room  for  the  exercise  of  man's 
will  which  is  necessary  to  a  contract.  There  were, 
however,  influences  at  work  during  the  early  centuries 
of  the  Christian  era  to  bring  the  idea  of  contract  to  its 
fruition.  One  of  these  influences  was  in  the  Clmrch 
itself.  The  Bible,  which  was  the  criterion  of  truth  to 
the  Church  Fathers,  contained  several  instances  of  such 
covenants  or  contracts  between  the  Lord  and  the  people 
or  between  the  king  and  the  people.  Thus  in  the  Old 
Testament  (Samuel  II,  v,  3)  we  read — "So  all  the 
elders  of  Israel  came  to  the  King  in  Hebron :  and  King 
David  made  a  covenant  with  them  in  Hebron  before  the 
Lord;  and  they  anointed  David  King  over  Israel."  This 
and  several  other  instances  in  the  Bible  gave  the 
necessary  support  to  the  ecclesiastical  writers  who 
wished  to  give  a  contract  theory.     The  theory,  however, 
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had  little  vogue  as  a  political  instrument,  but  it  bore 
much  fruit  in  the  many  ecclesiastical  councils  of  the 
middle  ages. 

The  chief  influence  in  keeping      alive     the     contract 
notion  was  Roman  Law.     According  to  Eoman  Law  the 
people  was  the  source  of    political   authority. 
Law.3"  and  tlie.  predominance  of  the  conception     of 

contract  in  Roman  Law  was  also  not  without 
its  effect  in  this  matter.  The  Roman  Emperor  held 
authority  from  the  people.  "  The  will  of  the  Emperor  / 
is  law,"  said  TJlpian,  one  of  the  greatest  Roman  jurists, 
"only  because  the  people  confers  supreme  power  upon 
him."  This  idea  was  not  only  universal  among  the 
Roman  jurists  but  latent  in  the  thought  of  the  time. 
From  Cicero  onwards  the  idea  constantly  recurs,  not 
only  as  an  idea  in  philosophical  speculation  but  as  an 
inherent  element  in  the  constitutional  practice  of  the 
Roman  Empire.  In  Cicero's  work  "  On  the  Common- 
wealth "  we  find  the  view  that  the  state  is  the  natural 
order  of  life,  founded  on  justice,  with  the  aim  of 
securing  the  common  well-being.  !A  state  is  no  state, 
he  says,  where  all  are  oppressed  by  one  or  a  few,  where 
there  is  no  common  bond  of  law,  no  real  agreement  or 
union.  Cicero  looked  on  political  liberty  as  indenti- 
cal  with  a  share  in  political  power.  Common  consent, 
common  will,  common  power  run  through  his  thought, 
implying,  indeed  almost  directly  stating,  the  idea 
of  contract. 

Though  the  Roman  lawyers  did  not  adopt  the  idea  of 
liberty  as  meaning  a  share  in  authority,  they  certainly 
regarded  the  people  as  the  source  of  authority.  The 
social  contract  as  a  definitely  stated  theory  did  not 
appear  till  the  eleventh  century,  but  Roman  legal  ideas 
contained  an  undeveloped  form  of  the  theory.  Consent 
is  common  to  both  the  theory  of  Contract  and  to  Roman 
Law,  and,  if  Roman  Law  does  not  directly  express  the 
theory,  it  certainly  furnishes  one  of  the  chief  foundations 
on  which  it  was  built. 


68  POLITICAL    SCIENCE. 

Another  important    influence   in   the   development   of 
the  theory  was  the  Teutonic  idea  of  government.     The 

Teutonic     theoiy     went     further     than     the 
Teutons.        Roman.     ]\Tot   only  did  the  King-  require  the 

theoretical  consent  of  the  community  for  his 
election,  but  in  actual  practice  he  was  under  the  law.  In 
the  Roman  theory  the  authority  of  the  ruler  was 
derived  from  the  people :  m  the  Teutonic  it  was  bott 
derived  from  and  continued  under  the  people.  At  the 
time  of  their  election  the  Teutonic  kings  practically 
made  an  agreement  with  the  people,  the  chief  article  of 
which  was  the  guarantee  of  good  government.  There 
are  many  examples  of  kings  renewing  their  promises  in 
cases  where  they  thought  the  confidence  of  the  people 
had  been  shaken. 

Still  another  influence  is  to  be  found  in  feudalism. 
The  feudal  system  was  largely  personal,  yet  there  was 

a  certain  basis  of  contract  between  the  lord 

and  his  vassals.  The  two  principles  of 
feudalism,  loyalty  to  the  person  of  a  superior,  and 
contract,  seem  mutually  exclusive,  but  in  reality  they 
were  not  so  either  in  theory  or  practice.  There  was  a 
mutual  obligation  in  the  feudal  system.  Each  side  had? 
duties.  The  vassal  performed  certain  duties  on  the 
understanding  that  the  overlord  performed  others. 
Further,  in  the  feudal  system  the  ruler  was  the  owner, 
but  gradually  the  notions  of  rulership  and  ownership 
were  separated.  Ownership  was  regarded  as  a  contrac- 
tual relationship  between  owner  and  tenant,  and 
rulership  came  to  be  looked  on  as  a  contract  between 
people  and  ruler. 

Though  the  theory  of  the  early  Christian  Fathers 
that  civil  society  was  the  result  of  the  Fall,  held  the 
field  for  a  long  time,  gradually  it  gave  way  to  the  idea 
that  the  state  was  the  creation  of  the  will  of  the 
community.  Influenced  both  by  Roman  Law  ani 
Teutonic  ideas,  the  Church  leaders  took  up  the  position 
that  God  was  a  "remote"  cause  of  civil  society,  the 
*'  immediate  "  cause  being  either  the  will  of  an  individual 
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ruler  ov  of  a  community.  The  chief  current  of 
opinion  was  in  favour  of  the  act  of  will  on  the  part  of 
the  community,  an  act  which  was  compared  to  the  self- 
constitution  of  a  corporation,  although  a  corporation 
was  only  a  subordinate  body  in  the  state. 

The  Church  Fathers  had  never  disputed  the  state  of 
nature — in  fact  it  was  an  accepted  part  of  their  creed. 
Thus  one  of  the  constituent  elements  of  the 
The  state  Social  Contract  Theory  was  already  generally 
«r  Niatwrc.  current„ ,  Natural  law,  as  we  shall  see,  was 
also  an  accepted  fact.  The  Roman  and  Teutonic  ideas 
were  easily  fitted  to  the  notion  of  contract  or  consent; 
and  it  was  left  to  the  various  theorists  to  draw  what 
conclusions  they  wished  from  such  premises. 

The  first  definite  statement  of  the  contract  was  given 
in  the  eleventh  century  by  an  ecclesiastic,  Manegold  of 
Lautenbach.  Manegold  regards  the  office  of 
the  king  as  sacred.  It  is  above  all  earthly 
offices ;  the  holder  therefore  must  be  above  all  others  in 
justice,  goodness  and  wisdom.  Though  God  is  the  ulti- 
mate origin  of  the  kingly  office,  the  immediate  origin  is 
the  community.  The  people  set  the  king  over  them  to 
secure  them  against  tyranny  and  wickedness.  If  the 
king,  who  is  elected  for  such  security,  turns  against  the 
people  by  ar-.ting  tyrannically  himself,  the  people  are 
freed  from  his  rule,  beca\ise  he  has  broken  the  pact  or 
contract  on  which  was  elected.  The  people  may 
swear  allegiance,  but  their  oath  is  conditional  on  the 
king  observing  his  oath  to  administer  justice  and  main- 
tain the  law.  These  oaths  are  reciprocal :  they  consti- 
tute a  contract,  the  breaking  of  which  by  one  party  leads 
automatically  to  the  freedom  of  the  other  from  its  terms. 

Manegold' s  theory  is  not  an  explanation  of  the  origin 
of  the  state ;  it  is  an  interpretation  of  current  constitu- 
tional ideas.  The  Social  Contract  Theory  has  always 
been  used  with  some  reference  to  constitutional  theory 
or  actual  political  events.  Its  use  as  an  explanation  of 
the  origin  of  political  society  is  often  secondary.  Just 
as     Manegold     formulated    the    theory   to   explain    the 
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current  position  of  ruler  and  ruled,  Hobbes,  Locke  and 
Rousseau,  several  centuries  later,  used  it  to  justify 
absolutism,  constitutional  government,  and  popular 
sovereignty  respectively. 

.From  the  eleventh  century  onwards  the  theory  became 
more  and  more  accepted,  till  in  the  sixteenth  and 
seventeenth  centuries  it  was  universally 
SHiS"ent  held.  The  aims  of  those  who  supported  the 
theory  varied  greatly.  Some  used  it  to 
support  absolutism,  some  to  support  the  liberty  of  the 
people.  Only  a  few  give  it  as  an  explanation  of  the 
origin  of  civil  society.  Among  the  many  exponents  of 
the  theory  we  may  mention  Languet,  the  supposed 
author  of  the  Vindiciae  Contra  Tyrannos,  or  the 
Grounds  and  Rights  against  Tyrants,  1579,  one  of  the 
earliest  of  the  modern  systematic  treatises  accepting  the 
contract  theory ;  George  Buchanan,  the  Scottish 
Reformer,  whose  On  the  Sovereign  Power  among  the 
Scots  was  also  published  in  1579:  Althusius,  the  German 
jurist,  whose  Systematic  Politics  (1610)  gives  a  wonder- 
fully modern  position,  showing  a  clear  appreciation  of 
the  distinction  between  state  and  government; 
Mariana,  a  Spanish  Jesuit,  whose  anti-monarchic 
doctrines  in  On  Kingship  and  the  Education  of  a  King 
(1599)  are  surprising  considering-  his  environment — he 
was  a  Catholic  in  the  most  absolutist  country  in  Europe — 
Spain:  Suarez,  also  a  Spanish  Jesuit,  who,  in  his 
Treatise  on  Laic  and  God  the  Legislator  (1613),  starts 
by  giving  a  theory  of  popular  sovereignty  akin 
to  that  of  Rousseau,  but  pioceeds  to  argue  that  the 
people  in  virtue  of  their  sovereignty  give  supreme  power 
to  the  king;  Grotius,  the  Dutch  jurist,  founder  of  our 
modern  International  Law,  who,  in  his  Law  of  War  and 
Peace  (1625),  followed  the  absolutist  theory  of  Suarez; 
Pufendorf,  the  German  philosopher,  whose  work 
On  the  Law  of  Nature  and  of  Nations,  is  an 
attempt  to  reconcile  the  doctrines  of  Grotius  and 
Hobbes:  Spinoza,  the  celebrated  philosopher,  who 
argued  for   individual  liberty    on    practically   the  same 
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grounds  as  Hobbes  did  for  absolutism,  in  his  Theologico- 
Political  Treatise  (1677).  Among  English  writer* 
accepting  the  theory  may  be  mentioned  Hooker,  the 
author  of  the  Laws  of  Ecclesiastical  Polity  (1594),  who 
gives  the  first  definite  statement  of  the  theory  in 
English.  Hooker,  a  clergyman,  set  out  to  defend  the 
Church  as  established  in  England,  and  in  its  defence  he 
made  an  analysis  of  authority  in  general.  He  concludes 
that  authority  depends  on  consent.  His  arguments 
are  founded  on  the  state  of  nature  and  the  social  contract. 
The  poet  Milton  in  his  Tenure  of  Kings  and  Magistrates 
(1644)  tries  to  show  that  ultimately  political  power 
rests  with  the  people.  Firmer,  an  English  seventeenth 
century  royalist,  v/hose  antagonism  to  the  contract 
theory  led  to  John  Locke's  Treatises,  and  Hume,  the 
celebrated  philosopher,  whose  essay  Of  the  Original 
Contract  is  one  of  the  most  telling  attacks  on  the 
Contract  theoi  v,  are  both  opponents  of  the  theory.  Tne 
views  of  three  writers  on  this  subject  demand  special 
attention— Thomas  Hobbes  (1588-1679).  John  Locke 
(1632-1704),  both  Englishmen,  and  Jean  Jacques 
Rousseau  (1712-1778),  the  French  writer. 

Hobbes' s  theory  is  expounded  in  his  Leviathan, 
published  in  1651.  Hobbes  lived  in  the  stirring  times 
of  the  great  Rebellion  and  the  Common- 
wealth. He  was  much  affected  by  the 
miseries  caused  in  England  by  the  Civil  War,  and 
concluded  that  the  salvation  of  the  country  lay  in 
an  absolute  system  of  government.  Adopting  the 
current  theory  of  contract,  he  started  from  a  state  of 
nature  in  which  man  was  subject  to  only  one  law — the 
natural  law  of  self-preservation.  The  state  of  nature 
was  a  state  of  savagery,  where  every  man  was  either 
trying  to  kill,  or  in  danger  of  being  killed  by  his 
neighbour.  Man's  life  was,  as  he  says,  "  solitary,  poor, 
nasty,  brutish,  and  short."  The  law  of  self-preserva- 
tion meant  the  rule  of  brute  strength  or  of  cunning".  The 
,same  law  impelled  man  to  seek  a  way  out  of  such  a 
wretched   condition.       This  he  found  in   a  covenant  of 
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each  with  all,  whereby  a  state  was  established. 
Hobbes's  own  words  best  explain  the  process.  The 
state  is  established  by  a  covenant  of  every  man  with 
every  man  in  such  a  manner  as  if  every  man  should  say 
to  every  man  :  "I  authorise  and  give  up  my  right  oi 
governing-  myself  to  this  man,  or  to  this  assembly  of 
men,  on  this  condition,  that  thou  give  up  thy  right 
to  him,  and  authorise  all  his  actions  in  like  manner.' * 

In  this  way  people  resigned  their  natural  rights  to  a 
person  or  body  of  persons,  which  person  or  body  became 
the  sovereign  in  the  community.  This  sovereign  wag 
not  a  party  to  the  contract,  but  a  result  of  it.  He  (or 
they)  derived  from  it  absolute  authority,  which  could 
not  be  revoked,  for  the  individuals  had  left  no  rights  to 
themselves.  The  people,  says  Hobbes,  have  no  rig-ht  to 
rise  against  the  sovereign.  The  sovereign  therefor^ 
possesses  unlimited  power,  and,  however  arbitrarily  tha; 
power  is  exercised,  the  people  must  obey. 

In  his  desire  to   support    absolutism  Hobbes   entirely 
fails  to  recognise  w'hat  we  now  call  political  sovereignty. 
.  He  gives  a  theory  of  legal  sovereignty  which, 

of  Hobbes's    so  far,  is  perfectly   correct,   but  he  does  no; 
ory'  recognise  that  the  will  of  the  state  is  not  the 

will  of  an  individual  ruler.  Instead  of  being  completely 
independent  of  the  people,  the  ruler  is,  properly 
regarded,  the  agent  of  the  people.  The  people  may 
indeed  give  him  a  legal  status,  but  that  legal  status  does 
not  empower  a  ruler  to  oppress  the  people  irrespective  of 
all  moral  rights.  As  Locke  pointed  out  afterwards, 
civil  society  exists  for  the  common  good,  and,  if  that 
purpose  is  defeated  by  a  ruler,  the  society  may  change 
the  ruler.  Changing  a  ruler  does  not  mean  the  abolition 
of  civil  society.  The  state  is  more  than  government  and 
the  state-will  more  than  the  will  of  an  individual. 
Hobbes  does  not  recognise  the  difference  between  stat^ 
and  government;  in  fact  as  we  have  already  seen,  the  so 
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far  confuses  them  as  to  say  that  the  state  is  dissolved 
with  a  death  of  a  ruler. 

The   theory  of  John    Locke    is    given    in    his     Two 
Treatises  of  Citeil   Government,  published  in   1690,    two 
years    after    the   English   Revolution.      It   is 
Locke.  important  to  nOto  the  historical  background  of 

both  Hobbes's  and  Locke's  theories.  Hobbes, 
impressed  by  the  miseries  of  the  great  Rebellion,  argued 
en  the  basis  of  the  social  contract  for  a  system  of 
absolute  monarchy.  Locke,  on  the  same  basis,  tried  to 
justify  the  deposition  of  James  II,  and  the  establishment 
ci  constitutional  government.  Locke  starts  with  the 
idea  of  a  state  of  nature  which,  he  considers,  was  a  state 
of  equality  and  freedom.  In  the  state  of  nature  men 
were  subject  to  the  law  of  nature,  which  constituted 
certain  rights  over  life  and  property.  The  state  of 
nature  was  not,  as  Hobbes  held,  a  state  of  war  and 
misery.  It  was  a  state  of  insecurity,  because,  although 
rights  did  exist,  there  was  no  impartial  or  final  arbiter 
to  protect  the  individual  in  the  enjoyment  of  his  rights. 
For  this  reason,  men  agreed  to  resign  to  a  ruling  authorit 
just  so  much  of  their  rights  as  was  necessary  to 
secure  their  ends.  The  state  was  thus  created  to  protect 
certain  rights  already  in  existence.  The  individual 
surrendered  certain  rights  to  secure  his  remaining  rights 
and  liberties.  These  individuals  could  not  invest  their 
rulers  with  xznlimited  rights  over  life  and  property,  for 
they  had  not  possessed  such  rights  themselves.  And,  as 
Locke  says,  it  is  not  reasonable  to  suppose  that  the 
individuals  would  resign  more  of  their  rights  than  was 
actually  necessary  to  secure  the  benefits  of  civil  society. 
The  sovereign  therefore  could  not,  as  Hobbes  said,  be 
unlimited.  The  sovereign  could  claim  only  limited 
authority.  If  he  betrayed  his  trust  he  could  lawfully  be 
deposed.  The  people  in  such  a  case  could  resume  their 
original  liberty  and  establish  a  new  form  of  government. 
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Locke's  theory  is  a  theoretical  justification  of  consti- 
tutional government.     He  represents  a  great  advance  in 
political     thought.      By     showing     that    the 
Criticism        sovereign  (or  ruler)  is     not     independent     oi 
Theory. es      the  people  in  all  his  actions  he  gives  us  the 
fundamentally  important  distinction   of  state 
and  government.    Hobbes,  as  we   have   seen,   identified 
ihe  one  with  the   other.     Where   Locke   errs   is   in  his 
failure  to  recognise   that  the   ruler  may  quite   legally 
oppress  a  people.       Hobbes  declared  that  the  sovereign 
could  not   act  illegally,    and   so   far    as  the    sovereign 
occupies   a  legal   position    which  says  he     cannot     act 
illegally,   this    is    perfectly    true.     A    people    may    be 
oppressed     by     the     sovereign     legally    enough,  if  the 
law  enables  the  sovereign  to    oppress   them;    and    their 
right   to   depose   the   sovereign  does  not  arise  from  the 
sovereign's  legal  position.     They  may,  however,  have  a 
moral  right   to    depose    him.     What    Hobbes    does   not 
recognise,  and  what  Locke  does  recognise,  is  that  there 
is    a  power  behind   the  throne,    that   the     exercise    o£ 
sovereignty  depends  ultimately  on  the  will  of  the  people 
to    obey.     The   sovereignty  of    the    state     is     not    the 
sovereignty  of  a  ruler.     The  will  of  the  state  may  limit 
the  will  and  actions  of  a  ruler.     Thus  Hobbes  confused 
the  state  and  king,  but  Locke  did  not  recognise  the  full 
bearings     of    legal     sovereignty.     To    use  our  modern 
terminology,  Hobbes  gives  a  theory  of  legal  sovereignty 
without  recognising  the  existence  and  power  of  political 
sovereignty :     Locke    recognises    the    force    of   political 
sovereignty  but  does  not  give  adequate  recognition   to 
legal  sovereignty. 

The  theory  of  Rousseau  is  contained     in     his    Social 

•  Contract  published  in  1762.     Rousseau  tries  to  combine 

the  theories   of  Hobbes  and  Locke.     He  sets 

Rousseau.      ^  to  barmonise  tne  absolute  authority  of  the 

sovereign  with  the  absolute  freedom  of  the  citizen.  Hia 
purpose,  as  he  said  himself,  was  '  to  find  a  form  of 
association  which  may  defend  and  protect,  with  the 
whole  force  of  the  community,  the  person  and  property 
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of  each  associate  or  citizen  and,  by  means  of  which,  each 
unitine*  with  all,  inav  nevertheless  obev  onlv  himself  and 
remain  as   free   as   before."     The   starting*  point  m  his 
theory  is  a  state  of  nature,  which  he  says  was  idyllic. 
It  was  the   happiest  period  of  human    life.     Each   one, 
unsophisticated  and  free  from  social  laws    and    institut- 
ions, was  able  to    seek   and   secure  his  own   happiness. 
The  state  of  nature  was  ideal,  and  the  nearer  we  are  to 
that  state  the  better  for  us.     With  the  growth  of  popula- 
tion, however,   man  was  forced  into  civil  society.     He 
had  to  give  up  his  natural  freedom.     "  Man  is  born  free/' 
he     says     in  a  historic  passage,  "  but  is  everywhere  in 
chains."       Civil   freedom   was   substituted    for    natural 
freedom  by  a  social  contract.     This  contract  is  made  by 
the  individuals  of    the  community  in    such  a  way   that 
every  individual  "  gives  in  common  his  person  and  all  his 
power  under  the  supreme  direction  of  the  general  will 
and  receives  again  each  member  as  indivisible  part  of  the 
whole."     The  individual  gives  himself  up  to  the  control 
of  all,  but  not  to  a  particular  person.     The  community, 
not  the  ruler,  as  Hobbes  held,  receives  the  sovereignty. 
The     sovereignty    of  the  community  is  inalienable  and 
indivisible.     The  "prince,"  that  is,  government,  is  only 
a  subordinate  authority,   or  servant.     The  ruling  power 
or  government  is  only  a    commission :    it    exercises   its 
power  in  virtue  of  the  sovereignty  of  the  people,  and  the 
people    can   limit,   modify  or  take  it  away  as  it  wishes. 
The    government    wields   the    executive    power  but    the 
legislative  power  remains  with  the  people.     When  the 
people  assemble   together,  they   resume  full  power  and 
the  "prince  "  is  suspended  from  his  functions. 

In  this  way  Rousseau   tries   to  reconcile  the  absolute 
authority  of  the  whole  with  the  absolute  freedom  of  the 

parts.  Thus,  if  an  individual  suffers  the  death 
Rousseau 's°f  Pena.ltv  *'or  his  misdeeds,  he  is  really  a  con- 
Theory,  senting  party  to  his  own  execution,  for  he  is 

part  of  the  sovereignty  which  made  the  law 
which  condemned  him.  The  central  idea  in  Rousseau's 
theory  is  the  doctrine    of   the    general    will,    a    doctrine- 
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which,  more  than  any  other  single  doctrine,  has  moulded 
modern  political  thought.  The  legislative  power  always 
belongs  to  the  people ;  only 'that  law  is  a  real  law  which 
is  in  accordance  with  the  general  will.  This  general  will 
(which  is  to  be  distinguished  from  the  will  of  all,  or 
individual  wills)  can  be  expressed  only  in  a  mass 
meeting  of  the  people.  A  representative  assembly 
cannot  adequately  voice  it.  Representative  assemblies 
once  elected  become  the  masters,  not,  as  they  should  be. 
the  servants  of  the  people.  The  true  sovereign  is  the 
totality  of  the  people.  '"  As  nature  gives  a  maQ 
absolute  power  over  his  members,"  he  says,  "the  social 
contract  gives  to  the  body  politic  absolute  power  over  it  6 
members ;  and  it  is  this  same  power,  which,  directed  by 
the  general  will,   bears  the   name  of  sovereignty." 

The  obvious  difficulty  of  this  is  that  only  unanimity, 
which  in  practice  is  impossible  to  secure,  could  make  a 
law  valid.  Rousseau,  however,  says  that  the  general 
will  is  not  necessarily  the  unanimous  will  of  the  citizens. 
Absolute  unanimity  is  necessary  only  for  the  original 
contract.  After  the  state  is  established  consent  is 
implied  in  the  fact  of  residence.  '  To  dwell  in  a 
territory,"  he  says,  "is  to  submit  to  its  government." 
Within  the  state  a  majority  is  sufficient  to  make  a  law 
valid.  The  general  will  (which  he  says,  always  wills  the 
common  good)  is  the  criterion. 

Just  as  Hobbes's  theory  supports  absolutism  and 
Locke  upholds  constitutional  government  Rousseau's 
theory  supports  popular  sovereignty.  Rousseau's  chief 
merit  lies  in  making  clear  the  distinction  between  the  state 
and  government,  but  he  goes  to  extremes  in  making  the 
state-will  equivalent  to  popular  demands.  The  general 
will,  which  always  wills  the  public  good,  is  not,  as  he 
makes  it,  equivalent  to  the  decision  of  the  majority  of 
the  people.  In  his  desire  to  establish  a  sound  enough 
theory,  he  goes  so  far  that  he  completely  destroys  the 
stability  of  government.  Government  in  his  view, 
excludes  the  legislative  function .  It  is  purely  executive 
iit  simply  carries  out  orders.     Tt  cannot  make  laws,  i.e., 


POLITICAL    SCIENCE.  77 

express  the  will  of  the  state,  and  it  is  liable  to  instant 
dissolution  when  the  people  assembles  in  a  sovereign 
body.  But  government  includes  the  legislative  as  well 
as  the  executive. 

Like  Hobbes,  Rousseau  advocates  absolute,  inalien- 
able sovereignty.  Hobbes  says  it  belongs  to  the  ruler ; 
Rousseau  to  the  people.  Like  Locke,  Rousseau  recog- 
nises the  distinction  between  the  ruler  and  the  power 
behind  the  ruler,  or  between  legal  and  political 
sovereignty.  Locke,  however,  regards  as  legal  all  acts 
made  by  the  government  except  those  which  violate  the 
rights  of  the  individual.  The  people  reserve  certain 
powers  for  use  in  cases  of  necessity.  In  Rousseau's 
theory  all  laws  depend  on  the  general  will,  which  can  be 
expressed  only  in  a  general  assembly  of  the  people.  The 
people  are  continually  sovereign  ;  they  do  not  exercise 
sovereignty  in  cases  of  emergency  only. 

The  Social  Contract  Theory  reached  its  high-water 
mark  in  Rousseau.  The  historical  commentary  on  his 
theory  is  found  in  the  French  Revolution, 
Rousseau.  which  was  a  practical  application  of  an 
extreme  theory  of  the  sovereignty  of  the 
people.  After  Rousseau  the  theory  gradually  died  out. 
The  theory,  as  one  writer  puts  it,  "  faded  away  in  the 
dim  light  of  German  metaphysics." 

Kant  and  Fichte,  the  German  philosophers,  each  gave' 
a  distinction  setting  to  the  theory.  Bant  regard? 
it  not  as  a  historical  fact  but  as  an  "idea 
of  Reason."  The  Contract,  he  says,  may 
be  looked  on  as  "  the  coalition  of  all  the  private 
and  particular  wills  of  a  people  into  one  common 
and  public  will,  having  a  purely  juridical  legis- 
lation as  its  end."  It  is  unnecessary,  he  says,  to  pre- 
suppose the  Contract  as  an  historical  fact.  It  has,  how- 
ever, practical  reality,  for  "  it.  ought  to  bind  every 
legislator  by  the  condition  that  he  shall  enact  such  laws 
as  might  have  arisen  from  the  united  will  of  a  whole 
people,  and  it  will  likewise  be  binding  upon  every 
subject  in  so  far  as  he  will  be  a  citizen  so  that  he  shall 
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regard  the  law  as  if  he  had  consented  to  it  of  his  own 
will."  The  Contract  is  thus  the  criterion  of  the  justness 
of  law.  If  it  is  impossible  that  the  whole  people  could 
have  consented  then  the  law  is  unjust.  A  law,  for 
example,  establishing-  certain  birth-privileges  would  be 
unjust  according  to  this  standard  of  judgment. 

Fichte,  Kant's  disciple,  just  as  in  many  respects  Kant 
was  Rousseau's  disciple,  carries  the  theory  to  its  utmost 
.  limits.     Fichte  (though  his   opinions   did   not 

remain  uniform  throughout  his  life)  says  that 
as  man  is  subject  to  the  moral  law  alone,  he  can 
terminate  the  contract  at  will.  Every  man,  therefore, 
can  take  himself  away  from  the  civil  society  of  which  he 
is  a  party  by  the  original  contract.  The  same  right 
applies  to  any  party  of  men.  Fichte  allows  the  most 
extreme  form  of  secession,  for,  he  says,  what  belongs  to  a 
smaller  number  of  men  logically  belongs  to  a  greater 
number.  The  right  of  secession  of  course  passes  into 
the  right  of  revolution.  Fichte  later  changed  his  views 
from  this  extreme  individualism. 

It  is  natural  that  the    idea   of    consent    in    the    Social 
Contract  Theory  should  have  appealed  to  the  makers  of 
the     American     constitution.     The     War    of 
m  nca.  in(]epencience  hac|  Deen  fought  on  that  ground, 
and,     not    unnaturally,     the    Social    Contract    appears 
in  the  preamble  to  the     Declaration    of    Independence. 
The    ideas     of    Rousseau    in     particular     appealed     to 
the    Americans,     and    these    are    traceable    in    almost 
every      American       constitution      drawn     up    at    that 
time.     In  the  constitution  of     New     Hampshire    it    is 
stated    that     "all    men    are    born    equally     free     and 
independent.       Therefore     all      government     of     right 
originates  from  the  people,   is  founded  in  consent,  and 
instituted  for  the   general  good."     In  the  often-quoted 
constitution  of  Massachussets  the  contract  is  definitelv 
accepted.     "The  body  politic."  it  says,   "is  formed  by 
a  voluntary  association  of  individuals.     It    is    a    social 
compact,  by  which  the  whole  people  covenants  with  each 
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citizen  and  each  citizen  with  the  whole  people,  that  all 
shall  be  governed  bjr  certain  laws  for  the  general  good." 

The  contract  idea  is  also  voiced  by  the  early  American 
writers — such  as  Jefferson  and  Madison,  but  there  is 
r.othing  particularly  noteworthy  in  their  presentation  of 
the  theory. 

In  the  nineteenth  century  the  theory  gradually  died. 
The  causes  of  its  death  were — 

1.  The  rise  of  the  historical  spirit  in  Political  Science, 
marking  a  change  in   the  mental,  attitude   of  the  time 

from    speculative    to   positive.     Montesquieu, 
ufe^Theory.  the     French     writer,  was   the  leader  of  this 

school.  His  Spirit  of  the  Laws,  published  in 
1748,  is  one  of  the  most  epoch  making  books  in  the 
history  of  Political  Science,  though  it  failed  to  have 
immediate  effect  on  his  contemporaries.  Montesquieu, 
in  sharp  contrast  to  the  writers  of  his  time,  who  started 
from  nature  to  prove  their  theories,  adopted  history  and 
observation,  with  generalisations  drawn  therefrom,  as 
his  method.  Burke,  in  England,  used  this  method  with 
great  effect  against  Rousseau. 

2.  Darwin  and  theory  of  evolution.  This  theory, 
applied  first  to  the  plant  and  animal,  gradually  suffused 
all  departments  of  thought  and  enquiry.  At  the  present 
moment  it  is  supreme,  and  Political  Science  like  every 
other  science,  is  interpreted  in  the  ligtfit  of  evolution. 

3.  The  replacement  of  the  sound  elements  in  the 
theory  by  new  theories,  e.g.,  the  doctrine  of  political 
sovereignty,  and  the  recognition  of  the  distinction 
between  state  and  government  on  which  the  doctrine  of 
political  sovereignty  rests. 

4.  The  general  unsoundness  of  the  theory  itself. 

5.  Criticism  of  the  Social  Contract  Theory. 

The  above  sketch  of  the  history  of  the  social  contract 
theory  will  enable  the   student  to  appreciate  the   main 

points  of  criticism  to  which  it  is  open.  Two 
the" Theory,   things  must  be   remembered :    first,    that  the 

social  contract  theory  is  sometimes  regarded 
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as  an  actual  historical  fact,  to  which  the  origin  of  the 
state  is  ascribed ;  second,  that  it  is  often  used  only  as 
an  idea  either  to  interpret  current  constitutional  usage 
or  to  express  certain  fundamental  relations  existing  in 
political  life.  In  the  first  of  these  lies  the  chief  weak- 
ness of  the  theory ;  in  the  second  its  chief  strength. 

1.  As  an  historical  explanation  of  the  origin  of  society 
it  is  false.  Nothing  in  the  whole  range  of  history  shows 
Criticism i  a  8^aoe  OI'  historical  development  such  as  the 
i.  it  »s  theory  demands.     History  gives   no  example 

of  a  group  of  primitive  people,   without  any 
previous  political  knowledge  or   development,   meeting 
together  and  consciously  forming  an  agreement  like  the 
social  contract.    Not  only    so,  but  to  assume  that  indivi- 
duals either  could  or  would  do  any  such  thing  presupposes 
either  a  knowledge  of  political  institutions  learnt  from 
somewhere  else,  or  a  fairly  highly  developed  social  consci- 
ousness  inconsistent  with  the   ignorance  and  simplicity 
which  are  usually  associated  with  the   state    of   nature. 
Some  writers,  indeed,  suggest  what  seem  to  them  actual 
instances  of  contracts.     The  most  notable  is  that  drawn 
up  by  the  English  emigrants  to  America  in  1620.     "  We 
do,"  it  says,   "solemnly  and  mutually  in  the  presence 
of  God  and  one  another,  covenant  and  combine  ourselves 
together  into  a  civil  body  politic  for  our  better  ordering 
and  preservation."      Another  example  is   the   State   of 
California,  already   quoted   in  Bluntschli's  classification 
of  historical    origins.      In   fact  most   of  the    American 
state   constitutions   are  of  a  similar  type.     These,  how- 
ever, do  not  give  the  origin  of  the  state  as  such,  but  the 
origin  of  particular  states.    The  contracting  parties  were 
already  familiar  with  government :  what  they  did  was 
to  institute  among  themselves  what  they  were  familiar 
with  under  different  conditions. 

Not  only  is  there  no  historical  evidence  of  a  social 
contract  as  the  origin  of  the  state,  but  what  evidence 
there  is  shows  that  a  contract  of  any  kind  was  unlikely. 
Research  has  shown  that  early  law  was  more  communal 
than  individual.     In    earlv   times    law    existed  not  for 
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individuals  but  for  families.  Sir  Henry  Maine  in  parti- 
cular points  this  out.  Early  laws,  lie  says,  "are 
binding  not  on  individuals  but  on  families.  ...  The 
movement  of  progressive  societies  has  been  uniform  in 
one  respect.  Through  all  its  course  it  has  been  distin- 
guished by  the  gradual  dissolution  of  family  dependency, 
and  the  growth  of  individual  obligation  in  its  place. 
The  individual  has  been  steadily  substituted  for  the 
family  as  the  unit  of  which  civil  laws  take  account.  .  . 
The  movement  has  been  from  one  of  status  to  one  of 
contract."  Though  history  does  not  give  us  an  absolute 
solution,  we  may  reasonably  argue  by  analogy  that  in  the 
period  preceding  that  of  which  Maine  speaks,  there  was 
still  less  individualism.  The  social  contract  theory, 
however,  speaks  of  individuals  making  contracts  for 
individual  safety  and  the  security  of  property  for 
individuals. 

2.  The  whole  conception  of  the  state  of  nature  and 
natural  law  is  wrong.  The  social  contract  is  a 
mechanical,  artificial  explanation  of  the  origin 
2.  Natural  of  civil  society.  The  state  is  in  the  proper 
Meaning.  sense  of  the  word  as  "  natural  "  as  was  the 
supposed  "natural"  law.  (Natural  Law  is  a 
subject  which  requires  fuller  treatment,  and  it  receives 
such  in  the  chapter  on  Law.)  The  distinction  between 
nature  and  convention,  which  is  so  prominent  in  the 
Sophistic  philosophy,  and  underlies  the  whole  theory  of 
contract,  is  false.  Man  is  part  of  nature  and  his 
impulses  and  actions  are  as  natural  as  is  his  life  itself. 
Far  from  being  artificial,  the  state  is,  the  very  express- 
ion of  man's  nature.  The  state  depends  on  tlhe  society  of 
man  who  by  nature  is  social,  or,  as  Aristotle  said,  is  a 
political  (or,  rather,  social)  animal.  No  better  refuta- 
tion of  the  social  contract  from  this  point  of  view  has 
ever  been  given  than  by  Plato  and  Aristotle. 

Plato   (in  the  Republic,  Books  I  and  II)  refutes  both 

the  Contract  and  Force  theories  in  the  same 

ways.     Two  of  the  characters  of  the  Republic, 

Thrasymachus  and  Glaucon,  contend    respectively    that 
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force  and  the  social  contract  are  t'Lie  bases  of  civil  society. 
Both,  says  Plato,  are  wrong.  The  state  is  a  growth,  not 
a  manufacture.  Its  origin  is  natural,  based  on  the  need 
that  man  has  for  his  fellow  members  of  society.  This 
mutual  need,  at  its  lowest  an  economic  need,  exists  from 
the  beginnings  of  man's  existence  and  is  part  of  his 
human  nature.  Men  do  not  make  a  bargain  consciously: 
the  agreement  exists  because  of  their  nature.  No  man  is 
self-sufficient :  of  necessity  lie  depends  on  his  £ellow-men. 
This  does  not  mean  that  civil  society  is  merely  utili- 
tarian. Justice  does  not  exist  for  self-interest:  it  is  the 
expression  of  the  true  nature  of  man.  It  is  the  inner 
relation  which  makes  civil  society  a  true  unity. 

The  arguments  of  the  Republic  are  brought  out  more 
clearly  in  the  Protagoras  where  Plato  illustrated 
his  meaning  by  a  myth.  Men  in  their  earliest  state 
lived  in  a  scattered  condition  Gradually  they  gathered 
together  in  towns,  but  the  mere  fact  of  congregation  did 
not  improve  them,  as  they  had  no  form  of  government. 
Zeus  then  sent  liis  messanger.  Hermes,  to  distribute 
justice  and  reverence,  the  two  bonds  of  civil  society, 
among  them.  Zeus  ordered  Hermes  to  distribute  these 
not  to  a  few,  as  the  arts  were  distributed,  but  to  every 
man. 

Aristotle,  like  Plato,  his  master,  combated  the  idea 
that  the  state  was  mechanical  or  artificial.  The  state, 
he  says,  is  a  type  of  life,  necessary  for  life. 
Nature,  he  says,  always  seeks  some  end,  and 
the  end  is  the  good  life.  This  good  life  is  the  final  cause 
of  the  state,  man's  need  being  the  efficient  cause.  The 
state  arises  from  the  needs  of  life  and  continues  to  exist 
for  the  sake  of  good  life.  Nature  therefore  intended 
man  to  live  in  a  state  from  the  very  beginning,  and  for 
this  reason  man  was  given  the  power  of  speech.  The 
true  nature  of  a  thing  is  its  full  development.  The  state 
is  the  final  point  of  development  in  a  series  stretching 
from  the  household,  joint  family  and  village  community. 
Just  as  the  household  or  family  is  natural  so  is  the  state. 
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The  positions  taken  up  by  Plato  and  Aristotle  are 
substantially  those  adopted  to-day,  though  we  make  a 
distinction,  not  given  by  Uieni,  between  the  state  and 
society.  The  Sophistic  contrast  between  nature  and 
convention  which  troubled  Plato  and  Aristotle  has  lost 
its  point  in  the  modern  world.  We  no  longer  contrast 
the  two,  although  vre  often  contrast  nature  with  society 
as  a  whole. 

3.  On  an  appreciation  of  the  nature-convention 
fallacy  depends  the  understanding  of    another  point    of 

criticism,  that  the  theory  is  illogical.  Liberty 
mogical         cannot  exist  in  the  state  of  nature.     Liberty 

implies  rights,  and  rights  arise  not  from 
physical  force  but  from  the  common  consciousness  of 
common  well-being.  Eights  imply  duties :  the  two 
terms  are  correlative.  If  I  consider  I  have  a  right  to  do 
such  and  such,  I  must  concede  the  same  right  to  others, 
and  why  both  my  neighbour  and  I  agree  in  this  is  that 
we  are  both  conscious  that  it  is  necessary  for  the  common 
welfare.  In  the  state  of  nature  the  only  right  is  force : 
there  is  no  such  thing  as  duty',  except  the  duty  of 
self-preservation.  The  physical  or  brute  force  of  the 
state  of  nature  is  not  a  bond  of  society :  it  is  only  a 
personal  weapon.  It  creates  no  rights  and  there fore 
gives  no  liberty.  Law  is  the  condition  of  liberty.  The 
so-called  liberty  of  the  state  of  nature  is  really  license. 

4.  It  has  been  pointed  out,  too,  that  the  conditions 
of  a  contract  presuppose  a  system  of  law   to  support  it. 

There  must,  therefore,  be  the  will  of  a 
impossible,     community     behind      a     contract,     which    at 

once  ascribes  the  origin  of  the  state  to  some 
thing  behind  the  contract,  i.e.,   common  will. 

5.  Bluntschli,  and  others,  point  out  that  the  contract 
theory  is  dangerous,  and,  as  evidence,  quote  the  intimate 

connexion  of  the  French  Revolution  with 
dangerous.     Rousseau.     The    theory    certainly    has    been 

used  to  establish  positions  dangerous  to  the 
stability  of  the  state.     To    the    superficial    observer   it 
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might  appear  easily  that  tho  state  and  government  are 
due  to  individual  caprice,  while  several  upholders  of  the 
theory  actually  encourage  revolution. 

Though  these  "veaknesi  es  exist  in  the     theory,     due 
credit  must  be  given  to  it  for  one  fundamental  truth. 

Civil  society  rests  on  the  consent,  not  of  the 
6.  its  value,  ruler,  but  of  the  ruled.     By  bringing  out  this 

the  theory  became  an  important  factor  in  the 
development  of  modem  democracy.  It  served  a  useful 
purpose  in  its  time  by  combating  the  claims  of  irrespon- 
sible rulers  and  class  privilege.  The  theory  of  Divine 
Right  was  a  more  complete  instrument  of  absolutism 
than  the  Social  Contract  of  Hobbes.  The  chief  enemy 
to  the  Divine  Theory  was  the  Contract  Theory.  While  the 
the  former  gave  Divine  Power  to  the  ruler,  leaving  only 
the  duty  of  implicit  obedience  to  the  ruled,  the  latter 
brought  into  prominence  the  fact  that  the  state  and 
government  are  actually  founded  on  the  minds  of  the 
citizens  themselves. 


CHAPTER  IV. 

THE  ORIGIN  OF  THE  STATE— (contd.) 

6.     The  Theory  of  Divine  Origin. 

The  central  idea  of  the  Theory  of  Divine  Origin  is  that 
the  state  was  founded  by  God.  The  type  of  state  in 
which  the  ruler  is  regarded  as  the  vice-regent 
of  God  (or,  to  use  a  phrase  current  in  the  mediaeval 
literature  on  the  subject,  the  Vicar  of  God)  is  called 
a  theocratic  or  God-ruled  state.  The  Divine  theory 
takes  us  back  to  the  very  earliest  stages  of  political 
General  ^e-     Modern      research      has      shown      that 

Expian-  universally    among    early    peoples    the  rudi- 

at,on"  mentary  forms  of  government  were  intimately 

connected  with  religion.  The  earliest  rulers  were  a  com- 
bination of  priest  and  king.  Their  powers  as  king 
depended  mainly  on  the  superstitious  dread  with  which 
the  people  regarded  their  priestly  position. 

The  best  repository  for  examples  of  the  theory  of 
Divine    origin     is     the     Old     Testament,  where  God  is 

looked  on  as  the  immediate  source  of  royal 
Tesetam2nt.     powers.  He  is  regarded  as  selecting,  anointing, 

dismissing,  and  even  slaying  kings.  He  is 
pleased  or  displeased  with  them :  their  policy  is  judged 
according  to  the  greater  policy  of  God.  The  king  in  the 
Jewish  state  was  the  agent  of  God  and  responsible  to 
God  alone.  The  early  history  of  the  Jews  not  only  gives 
no  trace  of  the  will  of  the  people  instituting  the  king, 
but  shows  the  unquestioning  acceptance  by  the  people  o£ 
the  theocratic  state. 

In  neither  Greece  nor  Rome  did  political  theory  run  in 
the  Jewish  channels.     Though  religion  was  not  divorced 

from  politics,  early  in  their  history  both  the 
andGReome.     Greeks  and  Romans  gave  a  definite  place  to 

the  will  of  the  citizen  in  political  institutions. 
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The  Greeks  considered  the  state  to  be  an  outgrowth  of 
man's  nature.  The  Roman  legend  of  the  foundation  of 
Rome,  while  not  omitting  religion,  said  that  the  people 
and  king  created  the  state.  The  blessings  of  the  gods 
followed. 

The  idea  was  current  in  the  epic     ages     of     Sanskrit 

literature.        The  Mahabharata,   in   particular,    contains 

many     passages     which     either     express     or 

literature.'*    su8'g'esf  *ne  divine  origin   of  the   state.     The 
idea  does  not  occur  to     any     marked     extent 
after  the  epic  age. 

"With  the  advent  of  Christianity  the  Theory  of  Divine 

Origin    received   a    new   impetus.     For    many    centuries 

it   held    almost   undisputed   sway.     The   only 

christia  counteracting    influences  were   the    theory   of 

Fathers.  Roman  Law,     which     regarded     the     people 

as  the     ultimate     source     of     law.     and     the 

Teutonic  ideas  of    popular     government.     The     Church 

Fathers     founded     their     theory     on     the     well-known 

saying  of  St.  Paul  (Romans  X,  verses  1  and  2) — "Let 

every  soul  be  subject  unto  the  higher  powers ;  for  there 

is  no  power  but    of     God :      the     powers     that     be    are 

ordained     of     God.     "Whosoever     resisteth    the     power, 

resisteth  the  ordinance  of  God,  and  they  that  resist  shall 

receive   to    themselves    damnation." 

The  logical  result  was  a  purely  theocratic  doctrine. 
The  early  Church  Fathers  looked  on  government  as  an 
institution  founded  by  God  because  of  the  Fall  of  man. 
Before  the  Fall  man  lived  in  a  state  of  sinless  innocence, 
but  with  the  beginning  of  sin,  God  instituted  govern- 
ment. The  king  was  the  representative  of  God  and  in 
the  name  of  God  his  law  had  to  be  obeyed.  Two  of 
the  greatest  of  the  Fathers,  St.  Augustine  and  Pope 
Greg*ory  the  Great,  teach  that  the  reward  of  a 
good  people  is  a  good  ruler  and  the  punishment 
of  a  bad  people  a  bad  ruler.  [It  is  in  the 
work  of  Pope  Gregory  the  Great  that  the  later 
Fathers  found  most  of  their  authority.]  The 
Roman     lawyers     traced     the     authority     of  law  to  the 
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people  :  Gregory  ascribes  it  to  God.  The  insistence  on 
the  divine  character  of  authority  by  the  Fathers  was  due 
to  three  causes  :  first,  the  influence  of  the  Old  Testament, 
second,  the  necessity  for  the  abolition  of  disorder  in  the 
early  church  (the  divine  theory  proved  an  excellent  lever 
for  the  exercise  of  despotic  power  in  the  Church) ;  and 
third,  the  existence  of  two  powerful  bodies,  the  Church 
and  the  Empire.  The  cast  of  mediaeval  political  theory 
was  determined  mainly  by  the  last  of  these  causes. 

As  we  have  already  seen,  the  theory  of  the  Church 
writers  underwent  a  considerable  change  later.  The 
influence  of  Roman  Law  had  always  been  on  the  side  of 
the  will  of  the  people  as  a  determining  factor  in  political 
phenomena.  Teutonic  ideas  helped  in  the  same  direc- 
tion, and/  the  later  ecclesiastics  began  to  make  a 
difference  between  the  "impulsive'  cause  (in  Latin, 
causa  impulsiva)  or  the  remote  cause  (in  Latin,  causa 
remota) — both  of  which  were  God — and  the  immediate 
cause,  the  people.  This  distinction  favoured  the  growth 
of  the  social  contract,  in  which  a  place  was  definitely 
found  for  the  idea  of  consent. 

Both     the     Divine     Theory     and     the  Social  Contract 
Theory  were  used  for  more     than     one    purpose.       We 
have  seen   how  both   absolutism   and  popular 
Theo°y.the      government    were    justified   by    the    Contract 
Theory.     Similarly  the  Divine     Theory     was 
used  for  various  purposes ;  in  fact,  its  use  as  an  explana- 
tion    of     the     origin     of     the     state     was     secondary. 
One_   of     the     best-known     uses     of  the  theory  was  the 
justification    of    absolutism.      There  is  no  place  for  the 
will      of       the      people     in    a     theory     which    regards 
the    king    as    the     vice-regent      of       God,       and       an 
agent     to     carry    out    His     orders.     The     theory     was 
used  as  a  bulwark  against  the  onrush  of  democratic  ideas, 
For     the    individual      to     set     himself     up  against  the 
king  was  equivalent   to  disobeying  divine  law,   or  com- 
mitting the  sin  of  sacrilege.     BoUh  before  and  after  the 
Reformation  the  theory  was  used  by  certain  ecclesiastics 
to  discredit  the  civil  power  as  compared  with  the  Church . 
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The  Church,  like  the  Empire,  had  become  a  vast  organis- 
ation with  wide  powers  and  possessions.  To  elevate 
religion  it  was  held  that  the  Church  received  its  power 
from  God,  whereas  the  state  was  a  purely  human  or 
worldly  organisation.  The  inference  was  that,  as  God 
was  superior  to  man,  so  was  the  Church  superior  to  the 
state. 

In  the  sixteenth  and  seventeeth  centuries  in  England, 

the  form  the  theory  took  was  the  Divine  Eight  of  kings. 

That  theory  was    supported  not  only  by   the 

S#VK?ngis8ht    Stewart     kings     but     by     a     large  school  of 

thought.     Even  the  absolutism  which  Hobbes 

tried  to   justify   by  means  of  the    Social  Contract   was 

questioned  by   the   royalists  of  the  time.      Sir  Kobert 

Kilmer,  for  example,  declared  that  Hobbes  was  wrong  in 

supposing    that   absolute    sovereignty    was   based   on    a 

contract.     No  such  contract  was  possible,  for  there  was 

never  a  condition  of  man  such  as  Hobbes  pictured  in  the 

state  of  nature.     Equality  never  existed,  for  when  God 

made  man,  He  made  Adam    master  over   Eve    and   tihe 

children  born  to  them.     Authority  was  founded  from  the 

beginning  by  God  Himself.     God  is  the  Father  of  Men, 

and  from  His  Fatherhood  came  royalty,  and.  therefore, 

absolute  power. 

The  causes  of  the  decline  of  the  Divine  theory  were  (1) 
the  rise  of  the  Contract  Theory,    with  the   emphasis  it 
gave  to  consent  (2)  the  rise  to  supremacy  of 
Thehdecnne    ^    temporai   as   distinct  from    the   spiritual 
theory.  power,  or,  in  other  words,  the  separation  of 

church  arnd  state;  and  (3)  the  actual  refutation  of  the 
absolutism  which  the  theory  supported  by  the  growth  of 
democracy.  Though  the  theory  as  an  active  influence  is 
dead,  it  is  still  current  in  the  popular  consciousness  of 
to-day.  In  India  in  particular  we  are  familiar  with  the 
religious  reverence  with  which  the  throne  is  regarded, 
while  in  Germany  the  ex-Emperor  both  before  and  during 
the  war  often  expressed  the  theory  of  the  divinity  of 
kings  as  applied  to  himself. 
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The  chief  criticism  of  the  theory     is     given     in     the 

n.:*:.:*^        Ecclesiastical     Polity     of     Richard     Hooker. 

Criticism.         ,  .  ,  „  i      •      i  •  -r» 

Reason  himself     an      ecclesiastic.         Revelation      (or 

Tion.Reve'a  Religion),  he  says,  is  concerned  with  matters 
of  Faith.  In  other  matters  man  has  Reason 
as  his  guide.  Modern  political  theory  leaves  to  religion 
the  decision  on  the  question  of  divine  intervention.  That 
God  is  the  origin  of  or  intervenes  in  the  state  is  not  a 
political  but  a  religious  view.  The  modern  political 
scientist  regards  the  state  as  essentially  a  human 
institution,  organised  in  its  government  through 
human  agency.  It  comes  into  existence  when  a  number 
of  people  come  together  on  a  fixed  territory,  and, 
through  their  consciousness  of  common  ends,  organise 
themselves  politically.  No  one  now  accepts  the 
originative  power  of  God  as  a  criterion  of  the  Tightness 
or  wrongness  of  any  given  form  of  government.  To 
say  that  God  selects  this  or  that  man  as  ruler  is 
contrary  to  experience  and  common  sense.  Monarchs 
conceivably  might  claim  certain  powers  or  qualities 
consequent  on  descent  from  a  remote  divine  ancestor ; 
but  it  would  be  very  difficult  to  establish  such  a  claim 
for  a  modern  president,  elected  by  the  people. 

In  the  theory,  too,  as  in  the  Social  Contract  Theory 
is  an  element  of  danger.  In  a  theocratic  state  the 
Dangers  ruler  is  responsible  only  to  God.  Irrespon- 
of  the  sibility    to    human    opinion   might  well  be  a 

theory.  grave  danger  in  the  hands  of  an  irresponsible 

man.  Modern  research  has  shown  that  the  priest-king 
of  primitive  society  not  infrequently  used  his  divine 
status  to  cheat  and  oppress  his  people.  The  theory 
also  condemns  all  forms  of  government  except  the 
monarchical.  The  theory  was  responsible  largely  for 
the  ruin  of  absolute  monarchy.  It  was  the  "  corrup- 
tion of  European  monarchy  in  the  seventeenth 
century.'  The  responsibility  of  a  ruler  must  be  to 
man.  His  relations  to  God  must  be  his  own  private 
affair:  his  relations  to  man  are  public.  As  Bluntschli 
pointedly   remarks,    the    statesman     must     not.     in     the 
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belief  that  God  determines  the  destiny  of  nations   and 
states,  and  in  the  confidence  that  God  will  govern  well, 
'tempt  God  and  shirk  his  own  responsibility." 

Even  from    the  religious  point  of  view  it  is   difficult 

to  justify  the  theory.     The     early     Christian     Fathers 

held  that  a  bad  ruler    is     given    by    God     To 

to°Re'ifgrion.    men    as    a     punishnieut  for  their  sins.     It  is 

difficult  for  the  ordinary  maar  to  regard  some 

of  the  rulers  of  the  world  as  divine,  however  sinful  the 

people.     The    normal    man's   view   would   be   that    such 

kings  were  living  examples  of  blasphemy.     Nor  does  it 

appear  from  history  that  evil  results  have  always  followed 

from  tlie removal   of  kings. 

In  the  Xew  Testament,  moreover,  there  is  as  much 
authority  against  the  Divine  theory  as  for  it.     The  very 

phrase  "the  powers  that  be''  in  itself 
theory  not  implies  the  possibility  of  change  in  the 
supported  form  of  government.  But  the  best-known 
Testament!      passage   is  that  on    which   the  separation    of 

Church  and  Stare  is  founded — the  statement 
of  Christ's  "  Render  unto  Cesar  tne  things  that  are 
Caesar's  and  unto  God  the  tilings  that  are  God's."  This 
is  evidence  of  the  human  character  of  the  state  from  the 
very  fountain  bead. 

The   Divine   theory  has  had  its   merits.     In    the  days 

when  the   terrible  nature   of   religious   law  appealed    to 

men  more  than  it  does  now  the  idea  of  divine 

its  Merits.       origin    was   useful  as  a  factor   in  preserving 
In  early  i  tr  i  i 

society.  order.     However  mistaken     or     unscrupulous 

the  theory  was  it  at  least  deserves  credit  fo] 

the  prevention  of  anarchy.     The     strong     arm     of     the 

Church  did  much  in  the  Daik  Ages  towards  the  security 

of  person,  property  and  government. 

The  theory,  again,  is  an  emblem    of     an     undoubted 
historical  fact.     Early  political     and     religious    institu- 
tions were    so    closely    connected    that   it   is 
caf  value!'     n°t  possible   to     describe     them     separately. 
The  earliest  ruler  was  a  mixture  of  priest  (or 
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magician)  and  king.  His  power  as  king  depended 
mainly  on  his  position  as  priest,  a  position  which 
allowed  scope  for  various  kinds  of  cruelty  and  decep- 
tion. 

The  theory,  again,  explains  many  modern  survivals 
cf  the  close  connection  between  religion  and  the  state. 
All  great  state  functions  are  to-day  acconi- 
survivais  in  panied  by  a  considerable  amount  of  rel- 
cuiture"  igious  ceremony.     Kings  are  still  crowned  by 

religious  men  with  religious  rites.  Several 
states  are  still  definitely  religious  states — as  Turkey, 
State  or  "  established  "  churches,  some  of  which  receive 
support  from  the  public  funds,  are  still  recognised. 
Ecclesiastics  still,  as  in  the  British  House  of  Lords, 
in  virtue  of  their  offices,  take  part    in  law-making. 

The  chief  merit  of  the  theory,  however,  is  not  in 
religion  as  such  but  in  the  close  connection  of  religion 
and  morality.  To  regard  the  state  as  the 
its  em-  work    of    God    is    to     give    it  a  high  moral 

n?oarSaise0nVofe  status,  tc  make  it  something  which  the 
the  state.  citizen  may  revere  and  support, 
something  which  he  may  regard  as  the  per- 
fection of  human  life.  The  law  of  the  state  does  not 
cover  the  field  of  morality.  Morality  deals  with  inten- 
tions and  motives;  law  deals  with  external  actions.  The 
state  deals  wih  these  outward  actions  only,  but  its  end 
must  essentially  be  a  moral  end,  and  to  regard  it  as  the 
creation  of  the  all-wise  and  all-good  God  brings  into 
prominence  this  central  fact  of  its  being. 

To  use  the  theory  as  many  have  done  to  bolster  up 
force  and  authority  in  the  name  of  divine  authoriy, 
however,  shows  how  from  wl>at  in  itself  may  be  per- 
fectly harmless,  very  harmful  results  may  follow.  In  this 
respect  the  theory  is  essentially  the  same  as  the  Force 
theory.  The  strength  of  both  the  Divine  and  Force 
theories  lies  in  their  emphasising  one  aspect  of  force — 
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moral  force.  If  the  theory  meant  simply  that,  as  one 
of  the  later  Church  writers  said,  God  is  a  "remote' 
cause,  that  God  simply  implanted  the  social  instinct 
among  men,  there  would  be  little  harm  in  it.  What 
Political  Science  demands  is  that  political  institutions 
should  be  regarded  as  purely  human  creations. 

7.     The  Theory  of  Force. 


The  Theory  of  Force  states  that  civil  society  originated 
in  the  subjugation  of  the  weaker  by  the  stronger.  In 
the  early  stages  of  the  development  of 
orathe"ent  mankind  it  implies  that  those  physically 
theory.  stronger  captured    or    enslaved    the    weaker. 

This  was  true  not  only  of  individuals  but  of 
tribes  and  clans.  From  the  more  rudimentary  political 
organisations  it  spread  in  successive  steps  to  the 
more  advanced.  Finally  kingdoms  and  empires 
fought  against  each  other  and  survived  or  died  according 
to  their  strength. 

The  Force  theory,  like  the  other  theories  already 
examined,  has  been  employed  as  the  support  of 
diverse  contentions.  Some  of  the  Church 
uses  of  the  Fathers,  in  order  to  discredit  the  state  as 
theory.  compared  with  the  church,  which,  they  said, 

was  founded  by  God,  argued  that  the  state 
was  the  iesult  of  brute  force.  The  Force  theory  has  also 
been  used  by  writers  of  the  individualist  school  to  prove 
that  it  is  in  the  nature  of  society  that  the  stronger  should 
prevail  against  the  weaker.  From  this  they  try  to 
demonstrate  that  there  should  be  no  regulation  of  com- 
petition in  industry.  The  most  productive  system  is 
that  which  gives  the  most  unrestricted  scope  for  indivi- 
dual efforts.  The  opposite  school  of  thought,  socialism, 
uses  the  theory  for  exactly  the  opposite  purpose.  The 
present  system  of  industrial  organisation,  say  certain 
socialists,  is  the  result  of  the  improper  use  of  force.  The 
state  is  the  outcome  of  the  exploitation  of  the  weaker 
by  the    stronger.      This    force,    the    origin    of    all    civil 
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society,  lias  continued  till  at  the  present  stage  one  pari 
of  the  community  robs  the  other  of  its  just  reward. 
Government  is  force  organised  so  as  to  keep  the 
working  classes  in  check.  The  object  of  the  socialist  is 
to  prove  tike  justice  of  the  worker's  claim  to  a  larger 
share  of  what  he  produces. 

The  Theory  o£  Force  was  widely  adopted  by  writers 
in  Germany  before  the  war.     Their  chief  object  was  to 
educate  the  people  in  ideas  of  world  domina- 
Germany™     ti'on  ^y  Germany.      Treitschke,  the  Prussian 
historian,  puts  power  or  force  in  the  forefront 
of  his   definition  of  the  state.      "The  state,"  he   say-. 
"is  the  public  power  of  offence  and  defence,    Dhe  first 
task  of  which  is  the  making-  of  war  and  the  administra- 
tion of  justice."  General  von  Bernhardi,  another, modern 
German  writer,   says  that  war  is  a  biological  necessity 
of  the  first  importance  and  the  aspiration   for  peace  is 
directly  antagonistic     to     the    first    principle     of     life. 
Struggle  is  a  universal  law  of  nature,  and  the  instinct 
of  self-preservation  which  leads  to  struggle  is  the  natural 
condition  of  existence.     "  The  first  and  paramount  law.  ' 
he  says,      "is   the  assertion   of  one's  own    independent 
existence,"  and  from  this  he  proceeds  to  argue  that  the 
right  of  conquest  is  justifiable.   "  Might  is  the  supreme 
right,  and  the  dispute  as  to  what  is  right  is  decided  by 
the  arbitrament  of  war.     War  gives  a  biologically  just 
decision,  since  its   decisions  rest  on  the  very   nature  of 
things." 

The  Force  theory  contains  a  considerable  amount  of 

truth .     Force  is  an  essential  element  in  the  state :  it  is 

criticism i      necessary     both     internally     and   externally. 

Force  Internally     the     state    requires  force  for  the 

thees8fate.,n    preservation  of   its    unity   against   disruptive 

elements.     The     relation     of     command    and 

obedience  necessary  to  government  implies  the  existence 

of  force.     Externally  a  state  requires     force     to     repel 

aggression.     To  set  up  force,  however,  as  an  explanation 

of  the  origin  of  the  state,  and  as  a  justification  of  ita 

action,  is  wrong. 
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The     Social     Contract     and     Divine  theories  err  in  a 
similar  way.     The  Social  Contract     as     used     by     some 

writers,  justifies  the  most  absolute  form  of 
Moral  government,  and  gives  no  place  to  resistance, 

brute  force.    The    same     is     true    of     the     Divine  theory. 

Force  may  mean  either  that  might  is  right, 
that  physical,  brute  strength  is  the  determining-  factor 
in  state  development,  or  that  will  or  moral  force  is  the 
basis  of  the  state.  The  former,  physical  force,  is  not  a 
permanent  basis  of  a  state;  the  latter,  moral  force  is. 
Might  without  right  can  at  best  be  only  temporary; 
might  with  right  is  a  permanent  basis  for  the  state. 
Force  does  not  create  rights;  rights,  like  the  state,  are 
founded  in  the  common  consciousness  of  common  ends. 
Mere  brute  force  simply  means  despotism,  violence  and 
revolution,  with  no  rights,  save  the  rights  of  the 
physically  stronger.  True  force,  that  is,  moral  force  is 
the  permanent  foundation  of  the  state.  Might  without 
right  lasts  only  so  long  as  the  mig'ht  lasts;  might  with 
right  is  as  lasting  as  the  human  minds  on  which  it 
de]  tends. 

One   aspect    of    the     force     theory  requires  particular 
attention.       Bernhardi.    we  have  seen,    argues   that  the 

exercise  of  force  is  essential  from  the  very 
theVfittest.     nature  OI'  society.     Struggle,   leading  to    the 

survival  of  the  fittest,  he  says,  is  a  natural 
law.  Sir  Henry  Maine  expresses  similar  sentiments 
when  he  speaks  of  "  beneficent  private  war,  which 
makes  one  man  strive  to  climb  on  the  shoulders  of 
another  and  remain  there  through  the  law  of  the 
survival  of  the  fittest."  Herbert  Spencer  continually 
voices  l lie  same  views.  He  speaks  of  the  beneficent 
working  of  the  "  survival  of  the  fittest,"  and  he  declaims 
against  our  modern  legislators  who  pass  laws  to  protect 
weak  or  unsuccessful  members  of  society  who,  without 
their  interference,  would  naturally  go  to  the  wall. 

To  discuss  this  question  would  mean  a  full   analysis 
of  -the  application  of  the  theory  of  evolution  to  society. 
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;i  la.sk     wliich     cannot      be      undertaken    here.     Certain 
salient  facts  may  be  brought  before  Hie  student. 

The  word   "fittest'     in    the    phrase   "survival  of    the 

fittest" — the  core  of  the    evolutionist    position — means, 

as  Huxley  says,    the   survival   of    those    best 

^F?ttesf.'°f  fitte4  to  c0Pe  w**n  environment  in  order  to 
survive  and  breed.  As  Professor  Marshall 
ways,  the  survival  of  the  fittest  means  the  survival  not  of 
the  man  who  does  most  good  to  his  environment  but  of 
the  one  who  derives  most  from  the  environment.  In 
society  the  circumstances  are  so  varied  and  complex 
that  the  meaning  of  fittest  is  by  no  means  uniform. 
Among  both  animals  and  men  the  fittest  may  not  be  the 
physically  strongest.  In  the  struggle  for  food,  for 
example,  physical  strength  may  be  worsted  by  cunning, 
or  the  strongest  may  not  survive  in  ,#n  environment 
where  the  puny  may  more  easily  find  food  and  avoid 
enemies.  What  is  true  of  individuals  is  true  of  groups 
of  individuals  in  society,  or  of  races.  The  actually 
strongest  may  not  survive,  or  they  survive  only  in  the 
sense  that  the  word  "strongest"  is  applied  to  those, 
who,  whatever  their  physical  strength,  actually  do 
survive. 

In  society  again  the  struggle  is  not  only  between 
individuals  but  between  groups  or  races.  In  the  lower 
creation  the  struggle  is  chieflj-  between 
types°oSf  individuals.  Individual  struggle  between 
struggle.  men  is  largely  replaced  by  the  contest 
between  tribes  or  nations.  Tribal  01 
national  survival  may  be  achieved  at  the  expense  of 
the  individuals.  Oppression,  slavery,  e^ven  extermina- 
tion of  individuals  may  follow  group  or  national 
survival. 

The  human  individual,  further,  belongs  to  different 
groups.  By  race  he  may  belong  to  one  group,  by 
ianguage  to  another,  by  religion  to  another,  by 
profession  to  another,  by  political  allegiance  to  another, 
by  culture  to  another.  Among  these  groups  struggle 
for  survival  g*oes  on,  and  failure  in  one  may  be  accom- 
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paiiied  by  survival  in  another.     Thus  a  nation  may   be 

conquered,  but  its    religion    may     survive    among     the 

conquerors,  so  that  the  terms  failure  or  survival  may  be 

applicable  and  non-applicabie  at  the  same  time. 

More  important  in  the  case  of  man  is  the  conflict  of 

ideas.     Ideas  struggle    with    each    other    and    fail    for 

survive.     Ideas  are  crystallised  into  laws  and 

Conflict  of      institutions,        anci     the     survival     of     ideas 
ideas.  ,    '  .  p      ii  i  •■     i  • 

means     the     existence     of     the     institutions 

embodying  them.     Thus  against  the  idea     of     selection 

by     brute     force    has    prevailed    the     idea     of    respect 

for     human    life.       Against     the    idea     of    the     weak 

being  allowed  to  die  off  unprotected  have  survived  the 

ideas  of  human  kindness  and   sympathy.       Spencerians 

argue  that  the  human  race  has  suffered  by  the  survival 

of  such  ideas;     their    opponents     reply     that     had     the 

physical  weaklings  gone  to  the  wall  the  world  would  have 

lost     its     Miltons     and    Newtons.     The     fact    is     that 

these  ideas  exist  and  prevail,   whatever   the    results   of 

their  survival. 

All  this  points  to  the  supreme  differentia  in  society — 

consciousness.     Man  is  a  thinking  agent,  whose  actions 

are  directed  by  moral  ends.  This  is  in  the 
The  very  nature    of    man,     and     the     results     of 

of  man.  '       his       thinking       are     natural.       The     state. 

government,  and  indeed  all  institutions  are 
the  result  of  man's  consciousness,  creations  which  have 
arisen  from  his  appreciation  of  a  moral  end.  Huxley 
in  a  well-known  passage  gives  what  we  may  accept 
as  the  only  reasonable  contrast  between  society 
and  nature.  "Society,  like  art,"  he  says,  'is  a  part 
of  nature.  But  it  is  convenient  to  distinguish  those 
parts  of  nature  in  which  man  plays  the  part  of  immediate 
cause,  as  something  apart;  and,  therefore,  society,  like 
art,  is  usefully  to  be  considered  as  distinct  from  nature. 
It  is  the  more  desirable,  and  even  necessary,  to  make 
this  distinction,  since  society  differs  from  nature  in 
having  a  definite  moral  object;  whence  it  comes  about 
that  the  course  shaped  by  the  ethical  man — the  member 
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of  society  or  citizen — necessarily  runs  counter  to  that 
which  the  non-ethical  man — the  primitive  savage,  or  man 
as  a  mere  member  of  the  animal  kingdom — tends  to 
adopt.  The  latter  fights  out  the  struggle  for  existence 
to  the  bitter  end,  like  any  other  animal;  the  former 
devotes  his  best  energies  tn  the  object  of  setting  limits 
to  the  struggle." 

War,  the  supreme  exercise  of  force  between  nations, 
is  natural  only  because  it  is  more  primitive.  In 
society  the  primitive  force-struggle  is  modified  by 
ideas.  War  undoubtedly  has  its  value :  it  breeds 
courage,  loyalty,  self  reliance,  but  it  achieves  them  at  an 
enormous  cost.  Moral  ideas — the  characteristic  of  man 
— enable  us  to  secure  these  virtues  at  less  cost.  In  the 
more  primitive  world  the  process  of  evolution  is  mainly 
spontaneous  or  unconscious.  Although  man  has  the 
power  of  deliberate  choice,  this  deliberation  in  primitive 
society  may  contain  a  considerable  amount  of  uncon- 
sciousness. The  progress  of  society  shows  how 
conscious  choice  takes  the  place  of  the  "spontaneity'* 
of  the  lower  forms  of  creation. 

8.     The  Historical  or  Evolutionary  Theory. 

The  accepted  theory  of  the  origin  of  the  state  in 
modern  Political  Science  is  the  Historical  or  Evolutionary 
theory.  According  to  this  theory  the  state  is  an 
historical  growth.  Its  beginnings  are  unknown  to 
history,  but  from  what  we  do  know  from  History, 
Anthropology,  Ethnology,  and  Comparative  Philology 
we  can  both  construct  a  reasonable  theory  of  origin  and 
recognise  a  continuous  course  of  development. 

An  analysis  of  'the  rise  of  the  state  enables  us  to 
separate  three  distinct  factors  in  its  growth.  These  are 
Factors  in  ^lusniP'  Religion,  and  Political  Conscious- 
development,  ness.  Though  it  is  possible  to  separate  these 
elements  in  an  analysis  such  as  is  given  here, 
it  is  not  to  be  supposed  that  these  are  actually  separated 
in  the  process  of  state  building.  A  clear  cut  division  is 
impossible ;  they  operate  in  various  combinations.     Each 
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•element  plays  its  part  in  achieving  the  unity  necessary 
for  statehood,  but  the  exae-v.  method  in  which  it  works 
varies  from  community  to  community  and  ftrom  one 
environment  to  another. 

1.  Kinship.  A  study  of  early  institutions  shows  that 
kinship  played  a  considerable  part  in  early  civic  develop- 
ment.  Blood  relationship  is  an  inevitable 
bond  in  society,  for  it  is  one  of  the  most  funda- 
mental facts  in  individual  life.  The  closest  bond  of  kin- 
ship is  the  family,  composed  of  father,  mother  and  chil- 
dren. With  the  expansion  of  the  family  arise  new  fami- 
lies, and  by  the  multiplication  of  families  of  the  same 
stock  tribes  or  clans  are  formed.  What  the  direct  course 
of  development  from  the  family  was  is  a  matter  of  dis- 
pute, but  there  is  no  disputing1  the  importance  of  the  fact 
cf  kinship.  That  it  was  important  may  be  judged  from 
the  various  legends  of  their  common  origin  prevailing 
among  nations  and  nationalities  both  modern  and  ancient. 
Other  factors,  such  as  common  purpose,  entered 
in  the  process  of  development,  but  the  fundamental  bond 
of  union  was  the  family,  or  blood  relationship. 

On  this  subject  have  arisen  two  theories  which  require 
•examination — the  Patriarchal  and  the  Matriarchal 
theories.  An  examination  of  the  former — the  patriar- 
chal— will  explain  the  latter 

The  Patriarchal  theory  has  its  strongest  supporter    in 
Sir  Henry    Maine,    (one    time    legal    member    of    the 
Viceroy's    Council    in    India),    in    his    books 
anfhaTi3^'      Ancient  Law  and  Early  History    of    Inxtitu- 
Theory.  tions.     The  theory  may  be  stated   in    Maine's 

statement  own  way.  "  The  effect  of  the  evidence 
*f  '*■  derived    from    comparative    jurisprudence    is 

to  establish  that  view  of  the  primeval  condition 
of  the  human  race  which  is  known  as  the  Patri- 
archal Theory.  There  is  no  doubt,  of  course, 
that  this  theory  was  originally  based  on  the 
Scriptural  history  of  the  Hebrew  patriarchs  in  Lower 
Asia ;  but  its  connection  with  Scripture  rather  militated 
than  otherwise  against  its  reception  as  a  complete  theory, 
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since  the  majority  of  the  inquirers  who  till  recently 
addressed  themselves  with  most  earnestness  to  the 
colligation  of  social  phenomena,  were  either  influenced 
by  the  strongest  prejudice  against  Hebrew  anti- 
quities or  by  the  strongest  desire  to  construct  their 
system  without  the  assistance  of  religious  records. 
Even  now  there  is  perhaps  a  disposition  to  undervalue 
these  accounts,  or  rather  to  decline  generalising  from 
them,  as  forming  part  of  the  traditions  of  a  Semitic 
people.  It  is  to  be  noted,  however,  that  the  legal  testi- 
mony comes  nearly  exclusively  from  the  institutions  of 
societies  belonging  to  the  Indo-European  stock,  the 
Romans,  Hindoos,  and  Slavonians  supplying  the  greater 
part  of  it ;  and  indeed  the  difficulty,  at  the  present  stage 
of  the  inquiry,  is  to  know  where  to  stop,  to  say  of  what 
races  of  men  it  is  not  allowable  to  lay  down  that  the 
society  in  which  they  are  united  was  originally  organ- 
ised on  the  patriarchal  model.  .  .  .  The  points  which 
lie  on  the  surface  of  the  history  are  those: — The  eldest 
male  parent — the  eldest  ascendant — is  absolutely  supreme 
in  his  household.  His  dominion  extends  to  life  and 
death,  and  is  as  unqualified  over  his  children  and  their 
houses  as  over  his  slaves ;  indeed,  the  relations 
of  sonship  and  serfdom  appear  to  differ  in 
little  beyond  the  higher  capacity  which  the  child  in 
blood  possesses  of  becoming  one  day  the  head  of  a  family 
himself.  The  flocks  and  herds  of  the  children  are  the 
flocks  and  herds  of  the  father,  and  the  possessions  of  the 
parent,  which  he  holds  in  a  representative  rather  than 
in  a  proprietary  character,  are  equally  divided  at  his 
death  among  his  descendants  in  the  first  degree,  the 
eldest  son  sometimes  receiving  a  double  share  under  the 
name  of  birthright,  but  more  generally  endowed  with  no 
hereditary  advantage  beyond  an  honorary  precedence. 
A  less  obvious  inference  from  the  Scriptural  accounts  is 
that  they  seem  to  plant  us  on  the  traces  of  the  breach 
which  is  first  effected  in  the  empire  of  the  parent.  The 
families  of  Jacob  and  Esau  separate  and  form  two  nations  ; 
but  the  families  of  Jacob's  children  hold  together  and 
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become  a  people.  This  looks  like  the  immature  germ  of 
a  state  or  commonwealth  and  of  an  order  of  rights 
superior  to  the  claims  of  family  relation." 

The  family,  then,  he  regards  as  the  unit  of  primitive 
society,  and  the  family  at  its  lowest  means  father, 
mother  and  children.  The  single  family  breaks  up  into 
more  families  which,  all  held  together  under  the  head  of 
the  first  family,  the  chief  or  patriarch,  becomes  the  tribe. 
Withdrawals  from  that  tribe  make  new  tribes,  which, 
still  held  together  by  kinship,  act  together  and  ultimately 
form  a  state.  Maine's  ascending  scale  of  development  is 
in  these  words:  "The  elementary  group  is  the  family 
connected  by  common  subjection  to  the  highest  male 
ascendant.  The  aggregation  of  families  forms  the  Gens 
or  House.  The  aggregation  of  Houses  makes  the  Tribe. 
The  aggregation  of  Tribes  constitutes  the  common- 
wealth." 

Maine  derives  his  evidence  from  three  sources — from 
accounts  by  contemporary  observers  of  civilisation  less 
advanced  than  their  own,  from  the  records  which  parti- 
cular races  have  kept  of  their  own  history,  and  from 
ancient  law.  These  sources  provide  ample  proof  of  the 
power  of  kinship  on  the  development  of  the  state,  though 
we  shall  find  several  insurmountable  difficulties  in  the 
theory  as  Maine  presents  it. 

The  chief  evidence  in  favour  of  the  theory  is  found 
in  the  early  history  of  the  Jews,  especially  the  Patriarchs 
of  the  Old  Testament.  In  Athens  there  were 
Evidence  for  'families'  and  'brotherhoods,'  and  in  Rome  the 
the  theory.  ^^  primitive  tribes  with  a  common  origin. 
In  Rome,  too,  there  was  the  "  patria  potestas,"  the  power 
of  the  father,  which  gave  the  head  of  the  household 
almost  unlimited  authority  over  its  member?.  The  clan 
system  in  Scotland,  the  tribal  system  in  many  countries, 
the  real  or  fictitious  legend,?  of  common  origin  in  many 
nationalities,  all  these  go  to  show  the  importance  of  the 
family.  In  India  Maine  was  familiar  with  the  ramifica- 
tions of  the  family  system,  by  which  very  large  numbers 
are  included  in  one  household,    under    the   head    of    the 
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eldest  male.  In  certain  rude  communities  to-day  large 
groups  of  individuals  have  been  found  in  one  so-called 
family,  each  man  having  large  numbers  of  brothers  or 
sons  or  cousins.  The  patriarchal  theory,  adopting  this 
as  the  unit  and  supposing  the  headship  bequeathed  from 
one  chief  to  another,  by  easy  stages  transforms  the 
father  into  the  chief  or  king  and1  the  family  into  a  civil 
community. 

The  theory  is  open  to  certain  very  grave  objections. 
Its  chief  merit  is  that  it  points  out  what  is  undoubtedly 

a       factor       in       state       development,       the 
?he*  Theory1    farnily.       Aristotle,     while     recognising     the 

difference  between  a  family  and  a 
developed  civil  community,  likewise  posits  the  relation 
of  father  to  children  as  a  fundamental  fact  in  the  origin 
of  civil  society.  Aristotle  said  that  there  were 
three  approximations  to  civic  relations  in  family 
life — (1)  the  relations  of  a  slave-master  to  his 
slaves,  (2)  the  relations  of  a  husband  and  wife,  and 
(3)  the  relation  of  a  parent  to  his  children.  The 
family  is  the  ultimate  form  of  social  union.  Command 
and  obedience  arise  naturally  in  it,  and  logically  enough 
it  may  be  considered  as  the  basis  of  all  forms  of  social 
union. 

The  Patriarchal  theory  is  one  of,  the  simplest  explana- 
tions of  the  origin  of  the  state,  but  one    of     its     chief 

weaknesses  is  this  very  simplicity.    Primitive 
atSdSangerCity  ^s    not     the     same    as     simple.     The     more 

researches  that  are  made  into  early  society, 
the  more  is  it  clear  that  early  forms  of  social  organisation 
were  very  complex.  This  danger  of  simplicity  applies 
equally  to  other  theories  of  the  origin  of  the  state.  Sir 
J.  G.  Frazer,  the  most  outstanding  of  modern  anthro- 
pologists, in  his  classic  work  The  Golden  Bough,  makes 
a  point  of  warning  investigators  against  this  danger. 
"He  who  investigates  the  history  of  institutions,"  he 
says,  "  should  constantly  bear  in  mind  the  extreme 
complexity  of  the  causes  which  have  built  up  the  fabric 
of  human  society,  and  should  be  on  his  guard  against  a 
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subtle  danger  incidental  to  all  science — the  tendency  to 
simplify  unduly  the  infinite  variety  of  the  phenomena  by 
fixing  our  attention  on  a  few  of  them  to  the  exclusion  of 
the  rest.  The  propensity  to  excessive  simplification  is 
indeed  natural  to  the  mind  of  man,  since  it  is  only  by 
abstraction  and  generalisation,  which  necessarily  imply 
the  neglect  o£  a  number  of  particulars  that  he  can 
stretch  his  puny  faculties  so  as  to  embrace  a  minute 
portion  of  the  illimitable  vastness  of  the  universe.  But 
if  the  propensity  is  natural  and  even  inevitable,  it  is 
nevertheless  fraught  with  peril  since  it  is  apt  to  narrow 
and  falsify  our  conception  of  any  subject  under  investi- 
gation. To  correct  it  (partially)  we  must  endeavour  to 
broaden  our  views  by  taking  account  of  a  wide  range  of 
facts  and  possibilities,  and  when  we  have  done  so  to  the 
utmost  of  our  power  we  must  still  remember  that  from 
the  very  nature  of  thing's  our  ideas  fall  immeasurably 
short  of  the  reality." 

This  procedure,  applied  to  the   Patriarchal   theory,    at 

once  raises  difficulties  in  the  theory.     In  the  first  place 

a  considerable    number   of    writers   hold    that 

The  wiatri-      not  the  patriarchal  but  the  matriarchal  family 

theory  also  was  Tne  un^-  This  la  known  as  the  Matri- 
supported.  archal  theory.  The  upholders  of  this  theory 
(the  chief  of  which  are  McLennan  in  his 
Patriarchal  Theory,  Jenks  in  his  History  of  Politics 
and  Morgan  in  his  Ancient  Society)  say  there  is 
considerable  evidence  to  show  that  the  primitive 
family  had  no  common  male  head,  but  that  kinship 
was  traced  through  females.  Before  the  patriarchal 
family  there  was  the  matriarchal  family.  The 
patriarchal  family  is  possible  where  either  monogamy 
or  polygamy  exists,  but  the  earliest  form  of 
marriage  relation  was  polyandry,  according  to  which 
one  woman  had  several  husbands.  Descent  in  such  a 
state  could  only  be  through  the  female.  The  prevalence 
of  queens  in  Malabar  and  the  power  of  princesses  among 
the  Marathas  may  be  cited  as  evidence  in  favour  of  the 
matriarchal  theory. 
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Though  examples  exist  of  polyandrous  types  of 
society  in  various  parts  of  the  world,  the  evidence  is  not 
sufficient  to  justify  the  matriarchal  theory.  The  very 
existence  of  matriarchal  descent,  however,  is  a  fatal 
argument  against  the  patriarchal  theory.  The  patri- 
archal family  is  not  universal,  and  where  a  male  member 
of  a  familj'  is  chosien  as  leader  it  is  evident  that  some 
cause  outside  the  family  system  is  in  operation. 

The  existence  of  another  cause  is  also    shown    by    the 
fact  of  adoption.     In  primitive  communities  we  find  that 

individuals  were  adopted    by    families,    some- 
d/fficiiity.  a    ti^s  in  large    numbers,    in    order    to    give 

reality  to  the  idea  of  kinship.  The  idea 
behind  adoption  obviously  lies  outside  the  family. 
Adoption  was  regarded  as  necessary  to  secure  certain 
ends.  The  meaning  of  the  family  as  a  community  is 
materially  changed  when  this  is  taken  into  account. 
Still  more  important  is  the  statement  of  Maine  himself 
that  the  notions  of  power  and  consanguinity  (or  kin- 
ship) blend  but  they  do  not  supersede  each  other.  In 
the  family  was  latent  the  idea  of  civil  authority.  The 
analogy  to  civil  authority  may  be  true  in  regard  to  Hhe 
rule  of  a  father  over  children,  but  something  else  is 
necessary  to  explain  the  continuance  of  paternal 
authority  over  grown  men.  Physical  force  may  account 
for  the  rule  of  the  man  over  his  wife  and  his  children, 
so  long  as  the  children  are  young  and  relatively  weak, 
but  something  beyond  force  is  necessary  to  explain  the 
power  of  a  .weak  old  man  over  men  in  the  prime  of  life. 
Some  deeper  foundation  exists.  In  Rome  the  p atria 
potestas  was  enforced  by  the  state,  but  where  there  is  no 
state  outside  the  family  the  rule  could  continue  only 
because  it  was  reasonable  or  because  it  served  certain 
ends. 

Actual  examples  of  the  patriarchal  type  of     society, 
moreover,  show  that  mere  descent  alone  is  not  sufficient 

to  establish  a  new  head  of  the  family.     Thus 
elements.        *n  ^le  Slavonic  House  communities  the  head 

was  elected,     not    because    of    descent,     but 
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because  of  his  capacity.  Ability  to  manage  is  essential 
to  headship.  This,  again,  shows  an  idea  outside  mere 
kinship. 

We  may  conclude  that  in  early  society  kinship    was 
the  first  and  strongest  bond.     As  the  community  evolved 

the  sanction  of  kinship  continued    till    other 
ofHunship.     elements — common  customs,  common  speech, 

common  purpose — became  clear.  The  bond 
of  blood  was  the  first  element  of  unity ;  the 
other  independent  bonds  appeared  later.  The  course 
of  history  shows  the  gradual  supersession  of 
kinship  by  these  other  elements.  Tlhus  in  the  earliest 
stages  of  society  citizenship  was  equivalent  to  the 
membership,  real  or  pretended,  of  a  common  family. 
Nowadays  citizenship  in  a  state  practically  means 
residence  on  or  birtih  within  a  particular  part  of  the 
world's  surface.  The  various  struggles  of  class  against 
class,  from  the  patricians  and  plebeians  in  Rome 
to  the  aristocracy  and  people  of  the  modern  west,  or 
to  the  Brahmin  and  Sudra  in  India,  all  illustrate  the 
struggle  of  various  elements  against  kinship,  or  an  aspect 
of  it,  heredity. 

2.  Religion.  In  the  early  stages  of  human  society 
religion    was    far    more    powerful  than   it  is  now.     It 

coloured  every  act  of  human  life.  In  the 
importance  home,  in  public  life,  in  war,  in  festivals  it 
°o  early0"  played  a  predominant  part.  Every  idea, 
man.  every     habit,      every     custom     of     primitive 

man- was  governed  by  religion.  Its  influence 
in  later  times  is  equally  manifest.  Only  in  relatively 
modern  times  has  religion  been  separated  from  politics, 
and  this  development  has  taken  place  only  in  the 
advanced  communities  of  the  west.  To-day  in  many 
parts  of  the  world  there  are  primitive  tribes  where 
superstition  or  religion  is  the  supreme  arbiter  in  all 
matters. 

Primitive  man,  knowing  little  about  the  forces  or 
laws  of  nature  yet  recognising  their  great  power,  ascribed 
such  power  to  unseen  spritis.     He  regarded  these  spirits 
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or  gods  as  responsible  for  every  process  of  nature.  Thus 
in  Greece  and  liome,  the  most  advanced  communities  of 
the  pre-Christian  world,  agriculture,  war,  the  sea,  the 
sun,  each  had  a  presiding  deity.  To  the  savage  the 
mystery  of  death  was  particularly  terrible.  The  departed 
spirits  were  looked  on  as  capable  of  love  and  hate,  of1 
beneficence  and  malevolence,  and  were  worshipped,  or 
propitiated  by  sacrifices.  Ancestor-worship,  arising  from 
this,  was  very  common,  and  the  worship  of  departed 
ancestors  had  a  considerable  influence  in  family  life. 

The  religion  of    primitive    man    we   now    call    either 
animism,  or  merely  superstition.     For  a  fuller  study  o'. 
this  the  student  must  turn  to  Anthropology, 
sir  j    g.        rr/he     most     remarkable     modern     study     of 
Theory.  the     influence     of  religion  or  superstition  on 

the  developmenr  of  political  society  and 
social  institutions  is  the  Golden  Bough,  the  work  of 
Sir  J.  G.  Frazer,  Professor  of  Social  Anthropology  in 
the  University  of  Liverpool.  In  Psyche  s  Task  and 
Lectures  on  the" Early  History  of  the  Kingship,  Professor 
Frazer  gives  in  small  compass  the  factors  particularly 
bearing  on  our  subject.  It  must  be  remembered  that  the 
investigation  into  this  subject  is  modern  and  incomplete 
As  Professor  Frazer  points  out,  we  are  only  beginning 
to  understand  the  mind  of  the  savage,  and  his 
institutions,  and  the  truth  once  found  out  "  may  involve 
a  reconstruction  of  society  such  as  we  can  hardly 
dream  of." 

Common  worship  undoubtedly  was  a  most  important 
element  in  the  welding  together  of  families  and  tribes. 
This  worship  was  often  ancestor- worship.  Common 
devotion  to  ancestors  provided  a  permanent  basis  of 
union.  As  we  have  already  seen,  in  early  society  the 
family  played  an  all-important  part.  The  family  was  as 
much  a  religious  as  a  natural  association.  Common 
worship  was  more  essential  than  even  kinship.  The 
wife,  the  son,  or  the  adopted  son  were  all  initiated  into 
the  family  religion.  With  the  extension  of  the  family 
to  the  tribe,  common  worship  continued  to  be  the  bond 
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of  union.  Tribal  union,  too,  was  impossible  except  for 
those  who  performed  the  same  religious  ceremonies. 
"Worship,  therefore,  provided  a  bond  of  union  in  the 
earliest  civic  communities,  when  as  yet  the  end  of  civic 
unity  was  not  recognised. 

This  is  further  proved  by  the  character  of  primitive 
law.  No  legal  relation  existed  between  families 
or  tribes  unless  the  religion  was  common.  The  sanction 
of  the  law  was  religion  and,  as  it  was  the  terrible  aspect 
of  religion  that  appealed  to  primitive  minds,  tlhe 
breaking  of  law  was  followed  by  terrible  punishment. 
The  relation  of  command  and  obedience,  natural  enough 
in  family  relations,  was  thus  definitely  established  by 
religion.  As  far  as  we  can  judge  early  societies  were 
ruled  with  a  rod  of  iron  by  the  absolutism  of  religious 
law.  There  was  no  question  of  the  right  of  the  indivi- 
dual against  the  state,  for  no  such  right  existed. 

The  evidence  available  points  to  the  existence  of 
monarchies  in  the  religious  stage  of  state  development. 
The  kings  were  priest-kings,  combining  the 
mgs.  fl^gg  0£  ceremonial  observances  and  secular 
rule.  Examples  of  the  survival  of  these  kings  exist  in 
historical  times.  Sometimes  they  survived  as  titular 
kings,  their  main  duties  being  the  conduct  of  religious 
ceremonies.  They  may  have  been  instituted  after  the 
abolition  of  monarchy  in  order  to  discharge  the  religious 
duties  which  the  old  priest-king  combined  in  one 
person.  Professor  Frazer  quotes  the  case  of  the 
descendants  of  the  Ionian  kings  at  Ephesus  who, 
though  their  duties  were  mainly  religious,  continued 
to  enjoy  certain  royal  privileges,  such  as  a  seat  of 
honour  at  the  games,  the  right  to  carry  a  staff  instead 
of  a  sceptre,  and  the  riffht  to  wear  a  purple  robe.  The 
same  writer  cites  the  Spartan  kingship  as  an  instance 
of  the  double  function  of  priest  and  king.  The  two 
kings  were  supposed  to  be  descended  from  Zeus, 
and  as  such  they  acted  as  the  priests  of  Zeus.  A  modern 
example  he  finds  in  the  Matabeles  of  South  Africa,  where 
the  king  is  at  the  same  time  high-priest.     Every  year 
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he  offers  sacrifices  at  certain  festivals,  and  prays  to  the 
spirits  of  his  forefathers  and  to  his  own  spirit,  from 
whom  he  expects  great  blessings.  "In  early  society" 
says  Dr.  Frazer,  "  the  divinity  that  doth  hedge  a  king  is 
no  mere  figure  of  speech." 

Before  the  days  of     priest-kings     according     to     Dr. 
Frazer,  the  "magical  man-god  "  held  sway.     There  are 
Mai        two  types  of  "incarnate  human  gods."   In  one 
Dian  ivTa8n-        type  man  is  looked  on  as  divinely  inspired,  the 
Godl  inspiration  coming  either  at  birth  or  at  some 

time  during  his  life;  the  other  is  a  magician.  In 
primitive  communities  magical  rites  and  incantations 
are  practised  both  privately  and  publicly,  privately  for 
the  benefit  or  injury  of  individuals,  publicly  for  the* 
community.  The  magician  thus  becomes  a  public  per- 
sonage of  great  importance,  for  the  welfare  (or  the 
reverse)  of  the  community  depends  on  him.  From 
chief  magician  the  step  to  chief  or  king  is  simple.  Once 
that  step  is  secure  the  profession  of  magician  becomes 
the  highest  aspiration  of  the  tribesmen.  The  clever 
men  of  the  tribe  not  only  appreciate  the  advantages  of 
the  position,  but  recognise  that  it  is  largely  through 
deceit  that  the  position  is  maintained.  TSie  supreme 
power  therefore  tends  to  fall  into  the  hands  of  the 
cleverest  and  most  unscrupulous  men. 

Dr.  Frazer  regards  this  step  as  one  of  the  most 
important  in  the  history  of  progress.  Before  the 
Early  monarchy  of  the  clever    sorcerer   was    estab- 

Monarchy.  lisliecl  the  council  of  elders  ruled. 
Stagnation,  social,  political  and  intellectual  continued  till 
the  emergence,  through  sorcery,  of  the  clever  magician- 
leader,  who,  once  he  reached  the  height  of  his  ambition, 
discarded  selfishness  and  worked  in  the  interest  of  his 
community.  A  single  minded  resolute  man  was 
infinitely  more  useful  than  the  "timid  and  divided' 
counsels  of  the  elders.  The  community  then  grew  by 
conquest  or  other  means,  both  in  population  and  wealth, 
two  necessary  elements  in  moral  and  intellectual 
advance.     Despotism  at  this  stage,  as  in  more  advanced 


108  POLITICAL   SCIENCE. 

stages,  was  the  best  friend  of  progress  and  liberty,  for 
it  provided  the  means  of  advance  and  gave  scope  for  the 
development  of  individuality. 

From  the  sorcerer,  magician  or  medicine-man 
developed  the  priest-king.  Dr.  Frazer  gives  a  large 
mass  of  evidence  to  show  how,  after  the  sorcerers  have 
raised  themselves  to  power,  an  intellectual  revolution 
takes  place.  The  acuter  minds  of  the  tribe  recognise 
the  deception  of  the  magicians,  and  magic  is  replaced 
by  religion.  The  magician  gives  way  to  the  priest, 
who  tries  to  achieve  the  same  end  as  the  sorcerer  not  by 
trying  to  control  the  forces  oi]  nature  but  by 
appealing  to  the  gods.  The  king  in  giving  up  magic 
adopts  prayer,  but  preserves  his  kingship,  and  is  often 
regarded  as  a  god  because  of  the  possession  of  his  nature 
by  a  powerful   spirit. 

Enough  has  been  said  to  show  the  importance  of 
religion  in  the  early  stages  of  state  development.  The 
influence  of  religion  in  the  later  stages  is  a  matter  of 
history.  Religion  has  both  in  the  earlier  and  later 
stages  been  a  powerful  instrument  for  inculcating 
obedience  and  preserving  order.  By  analogy  from  the 
effect  of  religion  in  the  Christian  era  as  well  as  from 
direct  evidence  of  ancient  law  and  primitive  communities 
we  may  argue  that  in  the  earlier  stages  of  religion,  when 
yet  it  was  merely  animism  or  superstition,  its  power  was 
far  greater.  When  we  take  into  consideration  that  the 
relation  of  command  and  obedience  is  the  fundamental 
fact  of  civil  society,  we  are  able  to  appreciate  the  great 
value  religion  has  had  in  the  development  of  "the  state. 

3.  Political  consciousness.  Under  this  general  head- 
ing may  be  grouped  a  number  of  elements  which,  working 
Political  alongside  religion  or  kinship,  helped  in  the 
conscious-  development  of  the  state.  Underlying  all 
ness#  other        elements        in        state        formation, 

including  kinship  and  religion,  is  political  conscious- 
ness, the  supreme  element.  Political  consciousness 
implies      the      existence      of     certain      ends        to        be 
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attained  through  political  organisation.  These  aims 
in  the  earliest  stages  are  not  expressed ;  indeed, 
they  may  not  be  recognised.  Other  elements, 
kinship  it  may  be,  or  religion,  may  seem  supreme,  but 
gradually  the  ends  of  political  organisation  become 
evident,  and  political  institutions  arise  consciously 
because  of  these  ends.  At  the  beginning  the  political 
consciousness  is  really  political  unconsciousness,  but, 
just  as  the  forces  of  nature  operated  long  before  the 
discovery  of  the  law  of  gravitation,  political  organisation 
really  rested  on  the  community  of  minds,  unconscious, 
dimly  conscious,  or  fully  conscious  of  certain  moral 
ends  present  throughout  the  whole  course  of  develop- 
ment. 

Among  elements  of  development  which  may  be  classed 
under    this    general     head  are  the  need  for  security  of 

person  and  property,  the  necessity  of  defence 
of C Person       front     external     attack,     and     the     need  for 
Regulation     improvement,   social,    moral  and  intellectual. 
°Reiatioiis.      Witia  the  increase  of  population  there  is  the 

need  for  the  creation  of  some  agency  to  control 
the  manifold  relations  of  individuals.  The  first  need 
is  order.  ~No  settled  life  or  progress  is  possible  without 
the  security  of  the  person.  With  the  increase  of  popula- 
tion also  comes  the  need  for  regulating  social  relations 
such  as  the  family  and  marriage.  With  the  increase  of 
wealth  arises  the  necessity  for  the  protection  of  property. 

All  these  lead  to  some  kind  of  law.    In  its  earliest  form 
law  is  religious,  with  terrible  penalties.     This  religious 

law,  as  we  have  seen,  secured  the  relation  of 
Ince^f'law.    command  and  obedience.     At   the  beginning 

of  history  we  find  men  ruled  by  custoniar\ 
law.  Customary  law  was  very  rigid,  obedience  to  it 
being  still  of  a  semi-religious  character.  Progress 
begins  when  the  people  appreciate  the  purpose  of  the 
law.  i.e.,  when  mere  obedience  is  succeeded  by  intelligent 
obedience. 
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The    earliest  type   of  law,   which    existed    before    the 

invention  of  writing,  may  be    divided   into   Dooms   law 

and  Customary  law  proper.     Dooms  law  was 

Lfw.'est  merely  separate  "dooms"  or  judgments.  The 

oooms  Law.    relation    of     cadse    and     effect    was  not  yet 

recognised,  nor  was  here  any  idea  of  universal  law. 
Such  laws  were  merely  isolated  judgments  laid  down  by 
chiefs  as  cases  of  necessity  arose.  The  existence  of 
such  law  was  really  revealed  negatively,  i.e.,  when  it 
was  broken.  Judgment  was  given  after  the  fact,  not 
as  pre-supposing  the  existence  of  a  general  law  bearing 
on  the  case.  A  doom  was  an  inspiration  of  the  moment 
to  suit  a  given  case. 

Customary  law  proper,  also  unwritten,  emerged  when 
the  dooms  were  regarded  as  precedents  to  guide  the 
administration  of  justice.  The  laws,  instead 
Law°mary  °*'  being"  vicarious  dicta  of  chiefs,  now  became 
stable.  The  chiefs  or  councils  of  elders 
become  the  repositories  of  legal  knowledge  and  their 
duties  were  regarded  as  a  sacred  trust.  The  kings  or 
councils  did  not  actually  make  the  law  but  were  the 
interpreters  of  it.  This  customary  law  gradually  was 
modified.  The  influence  of  migration,  whereby  tribes 
became  familiar  with  laws  different  from  their  own, 
brought  about  this  modification.  Such  comparison 
inevitably  led  to  questioning.  Some  laws  were  better, 
some  worse,  and  the  wiser  among  the  earlier  peoples 
began  to  ask  Avhy.  This  "  why  '  is  the  keynote  of  all 
progress.  It  brings  to  light  tjhe  end  of  institutions,  and 
leads  to  the  replacing  of  custom  by  thought. 

The  need  for  defence  among  primitive  peoples,  with 
whom  the  aggressive  instinct     was     highly     developed, 

was  equally  great.  Defence  implies  attack, 
Defence.  an<^  in  early   communities   we   find  that   Avar 

created  kings.  The  ablest  leader  in  wax 
became  king.  This,  of  course,  is  true  also  of  relatively 
highly     developed    communities.     Finally,     the  need  of 
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progress,  which  marks  the  latest  stage  of  political 
development,  leads  the  conscious  adaptation  of  political 
institutions  to  certain  definite  ends.  We  are  accustomed 
to  look  on  progress  as  a  late  appearance  in  social  and 
political  development.  The  conditions  of  progress  arise, 
however,  as  soon  as  people  question  among  themselves 
the  purpose  of  tiheir  institutions. 

9.     Conclusion. 

Several  false  theories  of  the  origin  of  the  state  have 
been  examined;  their  good  as  well  as  their  bad  points 
Conclusion  nave  been  bro.ight  forward.  The  chief 
elements  in  state  formation  and  development 
have  been  specified,  but  at  the  conclusion  of 
all  this  we  can  do  little  more  than  say  that 
the  state  is  a  historical  growth  in  whiclh  kinship, 
religion  and  political  consciousness  have  been  the 
predominant  elements.  It  is  impossible  to  say  at  what 
stage  any  one  element  predominated,  or  even  when  it 
entered  or  left  the  field. 

In  all  probability  family  groups  existed  before 
the  state,  and  the  state,  in  a  rudimentary  form  first 
appeared  as  an  extension  of  the  family. 
Elements  in  Religion  re-inforced  family  discipline  and 
the  Proces*  gradually  created  the  wider  discipline 
necessary  to  the  existence  of  a  state.  Custom 
was  the  first  law,  enforced  by  chiefs  or  parchiarchs.  It 
carried  with  it  a  religious  sanction.  Gradually  politics 
and  religion  were  separated,  and  definite  political  ends 
were  responsible  for  political  unity. 

Many  variations  of  the  process  no  doubt  existed. 
A  partriarchal  state  may  have  prevailed  in  one  place  ; 
a  matriarchal  in  another.  Magician  kings  may 
variations.  ]iave  existed  in  one  community;  priest-kings 
in  another.  Any  detailed  construction  of  the 
earliest  forms  of  civic  organisation  are  bound  to 
be  fanciful.  The  main  issue  is  clear,  namely,  that 
the  state  is  a  gradual  development.     Its  origins  are  lost 
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in  the  mists  of  time,  but  from  the  evidence  we  have 
we  may  reasonably  conclude  that  from  imperfect  begin- 
nings the  state  has  developed  and  is  at  the  present 
moment  developing  towards  the  well-being  of  mankind,, 
which,  consciouslv  or  uuconsciouslv,  has  been  its 
mainspring  throughout. 


CHAPTER  V. 

THE   SOVEREIGNTY   OF    THE  STATE. 

1.     The  Various  Aspects  of  Sovereignty. 

The  word  sovereignty    comes     from    a     Latin     word 
superanus,  which  means  supreme.     The  use  of  the  word 

as  a  technical  term  in  Political  Science  date9 
Meaning  of  from  the  publication  of  a  work  called  the 
sovereignty.    Republic  by  the  French  author  Bodin,  in  1576. 

The  idea  of  sovereignty  was  common  before 
his  time,  though  it  was  called  by  other  names. 
In  Aristotle  we  read  of  the  "supreme  power"  in 
the  state,  and  the  Roman  lawyers  and  mediaeval 
writers  speak  of  the  "  fulness  of  power  "  ofl  the  state. 
Obviously  all  reasoning  about  the  state  must  have  some 
reference  to  what  is  really  the  central  characteristic 
of  statehood,  whatever  name  may  be  given  to  it.  As 
we  shall  see,  the  term  has  certain  definite  applications 
in  Political  Science,  but  the  notion  of  supremacy  is 
present  in  iall  its  uses,  whether  in  Political  Science  or 
in  ordinary  speech.  When  one  speaks  of  a  person,  a 
body  of  persons,  a  law,  or  a  state  as  sovereign,  one 
implies  that  there  is  in  existence  a  power  which  is  higher, 
better,  greater  than  all  other  powers,  a  power  which 
is  at  the  very  top.  In  speaking  of  any  human  agency 
as  sovereign,  we  mean  that  it  must  be  obeyed  by  other 
individuals  or  bodies.     It  is,  in  a  word,  supreme. 

In  Political  Science  there  are  several  senses  in  which 
the  term  is  used,  and  unless  the  various  uses  are  clearly 
Different  understood,  the  student  will  be  in  danger  of 
uses  of  the  much  mental  confusion.  In  the  first  place. 
Political  tihe  student  must  be  on  his  guard  against 
"riTitui  r  nonfusing  the  idea  of  the  sovereignty  of  the 
Sovereignty,    state  with  titular    or    nominal    sovereignty. 

The  word  sovereign  is  frequently  used  to 
designate  a  king   or    monarch.     The    king  or    monarch 

H 
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may  seem  to  be  the  highest  power  in  the  state, 
but  in  modern  democracies  the  king  is  more  a 
servant  than  a  master.  The  use  of  the  term  in  this 
6ense  dates  fironi  the  time  when  kings  had  absolute 
power,  or  the  power  of  final  decision.  Nowadays  the 
king  is  a  part  of  the  machinery  of  government,  and  the 
term  sovereign  applied  to  him  is  merely  a  name  or  title. 
Such  sovereignty  therefore,  may  be  called  titular  or 
nominal  sovereignty,  and  the  chief  merit  of  its  use  for 
the  purposes  of  Political  Science  is  to  call  the  attention 
of  the  student  at  the  outset  to  the  radical  distinction 
between  the  state  and  government. 

The  sovereignty  of  the  state  is  simply  the  supreme 
power  of  the  state,  or  as  Professor  Burgess  says,  "the 

original,  absolute,  unlimited  power  over  the 
eignty'of  individual  subject  and  over  all  associations  of 
the  state.      subjects."     This  sovereignty  of  the  state  may 

be  analysed  from  different  points  of  view,  but 

in  itself  it  is  the  perpetual  and  complete  power 
of  the  state  over  its  members.  It  is  not  the  power  of 
any  part  or  branch  of  government:  in  fact  the  distinc- 
tion between  the  state  and  government,  as  already 
insisted  on,  is  the  key-note  to  the  proper  understanding 
of  sovereignty. 

The  idea  of  the  sovereignty  of  the  state  may  be  looked 
at  from  two  main  points  of  view :  (a)  legal  sovereignty, 
(&)  political  sovereignty. 

The  legal  sovereign  is  the  authority  which  by  law  has 
the  power  to  issue  final  commands.     It  is  the  authority 

to  whose  directions  the  law  of  the  state 
la)  Legal  attributes  final  legal  force.  In  every  ordered 
sovereignty,   state  there  are   laws   which    must   be  obeyed 

by  the  citizens,  and  there  must  be  a  power 
to  issue  and  enforce  these  laws.  The  power,  whether 
it  be  a  person  or  body,  to  which  in  the  last  resort  is 
attributed  the  right  of  laying  down  these  laws  is  the 
legal  sovereign  in  the  state.  The  test  of  the  existence, 
or  location  of  the  legal  sovereign  lies  in  the  law 
courts.     A  judge  can  enforce  a  law  only  if  it  is  passed 
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by  the  legal  law-making  body.  The  legal  sovereign 
thus  is  the  supreme  law-making  authority,  recognised 
as  such  by  the  law  of  the  state. 

The  political  sovereign  is  the  sum  total  of  the 
influences   in  a   state  which    lie    behind  the  law.     In  a 

modern  representative  government  we  might 
Sovereignty,  describe  it  roughly  as  the  power  of  tJhe  people. 

It  is  the  power  behind  the  legal  sovereign, 
but  whereas  the  legal  sovereign  is  definitely  organised 
and  discoverable,  the  political  sovereign  is  vague  and 
indeterminate,  though  none  the  less  real. 

The  simplest  way  to  understand  the  difference  between 
the  political  and  legal  sovereign  is  to  imagine  a  small 
state  in  which  the  opinion  of  the  people  is  expressed  by 
a  mass  meeting  at  which  every  citizen  is  present.  The 
expression  of  the  opinion  does  not  make  a  law.  Imagine 
further  that  in  this  small  state  the  body  legally 
empowered  to  make  laws  is  a  House  of  Representatives. 
The  opinion  of  the  mass  meeting  would  be  of  no  avail 
legally  till  it  was  definitely  drafted  into  legal  form  and 
passed  by  the  House  of  Representatives.  A  judge  in 
the  courts  of  the  state  could  not  apply  the  opinion  of 
the  mass  meeting  to  a  case  which  came  before  him ;  but 
when  the  opinion  was  embodied  in  legal  form  and  passed 
by  the  House  of  Representatives  he  would  have  to 
apply  it,  whether  he  wished  or  not.  The  mass  meeting 
represents  the  political  sovereign;  the  House  of 
Representatives  the  legal  sovereign,  for  it  is  the  body 
empowered  by  law  to  issue  final  commands.  The  mass 
meeting  might  express  its  opinion  clearly,  it  might  even 
pass  a  resolution  framed  in  legal  terms,  but  till  the  law- 
making body  passed  it,  no  judge  could  take  the  slightest 
notice  of  it. 

In  modern  governments  we  are  familiar  with  the 
representative     system.     The    electorate,     by  means  of 

voting  and  electing  representatives,  indicates 
L3gaV0and0,  to  tne  legislature  the  type  of  laws  that  are 
soreVeSnty.    desired-    .In  tnis  way    it    expresses    roughly 

the       political     sovereignty     in     the     state. 
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Modem  democracies  are     representative     or     indirect — 
not     pure     or     direct     like     the     Greek     democracies, 
where     the     general     assembly     of     the     citizens     was 
tantamount    to    the    legislative     body.       In     a    direct 
democracy  the  expression  of  the  political  sovereignty  is 
equivalent  to  the  making  of  a  law.     In  such  a  simple 
case    the     legal    and     political    sovereigns     practically 
coincide.     The  distinction  between  the  two  is  shown  in 
any     modern     state.     It     is    well     brought    out  in  the 
organisation  of  the  British  Government.     In  the  United 
Kingdom  the  legal  sovereign  is    the     King,     House    of 
Lords    and    House    of  Commons,  technically  called  the 
King-in-Parliament.     Thi.'j    sovereign     is     legally     all- 
powerful  ;  there  is  no  legal  limit     to     circumscribe     its 
power;  it  can,  as  one  writer  says,  do  everything  except 
make  a  man  a  woman  or  a  woman  a  man.     It  is  legally 
unlimited ;  it   can   make   or  unmake   any   kind  of  law ; 
it  can    even    make    legal    by    an    Act    of    Indemnity 
what     previously     was     illegal.     But     this     legislative 
supremacy  of  Parliament  is  limited,  though  not  legally. 
It    is    limited     by    the  will  of  the  people.     Parliament 
could  legally  make   a  law  enforcing   the   people  to   kill 
each  other.     Actually  it  would  never  think  of  doing  so, 
because  the  will  of  the  people  has  to  be  considered.     In 
other   words,    the    political    sovereign    lies    behind    and 
conditions  the  legal   sovereign,  thus  limiting  the  legal 
sovereign,  though  legally  speaking  tlhe  legal  sovereign  is 
omnipotent.     The  political  sovereign  in  the  state  is  the 
influences  in  the  state,  which,  formulated     in     a     legal 
way    and     passed     by     the     legal     law-making     body, 
ultimately  become  the  law  of    the  state.     The  political 
sovereign  manifests  itself  by  voting,   by  the  press,   by 
speeches,  and  in  manifold  other  ways  not  easy  to  describe 
or    define.     It    is,     however,  not  organised,  and  it  can 
only    become  effective    when  organised.     The   organisa- 
tion of  political  sovereignty  leads  to  legal  sovereignty. 
The  two  are  aspects  of  the  one  sovereignty  of  the  state. 
They  constantly  react  on  each  other.     Sometimes,  as  in 
direct  democracy,  they    practically    coincide,     and     the 
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■distinction  between  the  two  is  recognisable  only  in 
theory.  In  modern  large  nation-states  the  distinction  is 
always  more  or  less  visible  in  the  change  of  forms  of 
government  and  in  changes  in  the  legislatures  and  con- 
sequent changes  in  laws.  The  chief  aim  and  problem  of 
modern  governmental  organisation  is  to  find  a  structure 
in  which  the  distinction  is  at  a  minimum. 

Political  sovereignty  is  to  be  distinguished  from  populai 

sovereignty.     The  phrase  "popular  sovereignty"  is  not 

used  in  any  real  scientific  sense :    it  indicates 

-Sovereignty  more  wftat  is  known  as  political  liberty, 
which  is  discussed  later.  Popular  sove- 
reignty roughly  means  the  power  of  the  masses 
as  contrasted  with  the  power  of  an  individual 
ruler  or  of  the  classes.  It  implies  manhood  suffrage, 
with  each  individual  having  only  one  vote,  and  the 
control  of  the  legislature  by  the  representatives  of  the 
people.  In  governments  where  the  legislature  is 
organised  in  two  houses,  such  as  the  House  of  Commons 
and  the  House  of  Lords,  it  further  implies  the  control 
by  the  lower,  or  "  popularly "  elected  house,  of  the 
nation's  finances. 

Another  distinction  is  sometimes  made,  namely, 
de  hire  (legal)  and  de  facto  (actual)  sovereignty.  A 
Be  iure  and  ^e  ^ure  sovereign  is  the  legal  sovereign,  as 
de  facto  explained  above.  A  de  facto  sovereign  is  a 
overeign  y.  S()Verejgn  ^hioh,  whether  its  basis  is  legal  or 
not,  is  actually  obeyed;  in  Lord  Bryce's  words 
"the  person  or  body  of  persons  who  can  make 
his  or  their  will  prevail  whether  with  the  law  or 
against  the  law :  he,  or  they,  is  the  de  facto  ruler,  the 
person  to  whom  obedience  is  actually  paid."  A  de  facto 
sovereign,  may  be  a  soldier,  who  by  his  army  can 
compel  obedience ;  or  a  priest,  who  may  so  awe  the  people 
spiritually  that  they  will  obey  him  whether  his  claim 
to  obedience  is  legal  or  not ;  or  any  other  agency  which 
can  compel  obedience. 

The  existence  of  de  facto  sovereignty  is  most  easily 
discernible  in  times  of  revolution.  There  have  been  recent 
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instances  in  .Russia,  Germany  and  the  old  Austria- 
Hungary,  where  new  powers  have  displaced  the  old 
legally  constituted  powers.  Sometimes  revolutions  mean 
merely  a  change  in  the  existing*  personnel  or  organisa- 
tions, in  which  case  the  forms  of  the  old  legal  sovereignty 
are  fulfilled ;  in  other  cases  tlhe  old  legal  sovereign  is 
completely  abolished,  and  the  people  are  often  in  doubt 
whether  to  obey  the  new  power  or  t!he  old.  Thus,  in 
Petrogard  in  1917,  when  the  Bolshevists  came  into 
power,  many  of  the  officers  of  the  old  government  refused 
to  obey  them,  thinking-  that  the  advent  to  power  of  the 
usurping  power  would  only  be  temporary. 

Many  other  instances  of  de  facto  sovereignties  exist. 
Oliver  Cromwell  instituted  a  de  facto  sovereignty  after 
he  dismissed  the  Long  Parliament.  The 
Examples  of  Convention,  after  the  Revolution  of  1688, 
sovereignties,  which  offered  the  crown  to  William  and 
Mary,  had  no  legal  status.  Napoleon,  after  he 
overthrew  the  Directory;  the  French  Constituent 
Assembly,  convened  in  France  after  the  1870  War  to 
make  peace  with  Germany,  were  de  facto  sovereigns. 
Legal  sovereignties  have  been  in  question  recently  in 
Russia,  Germany,  Austria  and  Hungary.  When  the 
allied  armies  took  over  part  of  Germany  they  constituted 
a  de  facto  sovereignty. 

Sometimes  in  a  state  there  is  partly  a  legal  sovereign 

and  partly  a  de  facto  sovereign,     as    in     some    of    the 

unsettled  South  American    Republics,    where 

oVdi1  facto      *k.e  army  actually  rules,  while  nominally  the 

and  de  iure  legal  government  is  in  power.  Frequentlv  it 
Sovereign-       •       j'rrf      i,  i        ±  j      j?      .  • 

ties.  is  aimcult    to    locate    a    de   facto    sovereign. 

The  legal  sovereign  is    discernible    according 

to  the  laws,  but  where  the  legal  sovereign  is  in  question 

or  in  abeyance  it  is  very  difficult  to  gauge  exactly  the 

power  that  rules.     In   a  well-ordered  state   de  iure  and 

de  facto  sovereignty  coincide,  or,  in  other  words,  right 

and  might  go  together.     De  iure  sovereignty  wihatever 

may  happen,  has  always  the  legal  claim  to  obedience. 

Until  the  law  is  altered  no  judge  properly  can  condemn  a 
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prisoner  on  the  orders  of  a  merely  de  facto  sovereign. 
When  there  is  a  clash  between  the  legal  and  actual 
sovereigns,  either  the  one  or  the  other  must  disappear, 
or  they  must  coalesce.  Either  the  legal  must  be 
reaffirmed,  or  the  old  legal  sovereign  must  disappear 
and  the  new  actual  become  the  legal  sovereign. 
TJTtimately  only  that  right  will  prevail  which  has  might 
on  its  side,  and  in  actual  history  we  find  that  right  and 
might  always  tend  to  coalesce.  Sovereignty  de  facto, 
when  it  has  shown  its  ability  to  continue,  will  gradually 
become  de  iure.  New  laws  giving  a  definite  position  to 
the  new  powers  will  be  made  with  the  result  that  the 
previously  existing  de  iure  sovereignty  will  disappear. 
On  the  other  hand,  de  iure  sovereignty  is  difficult  to 
dislodge,  because  the  legal  power  tends  to  draw  force  to 
its  side.  Men  are  more  inclined  to  obey  and  support  the 
legal  power  than  to  commit  themselves  to  an  unknown 
de  facto  oower.  Lord  Bryce,  in  his  Studies  in  History 
and  Jurisprudence,  sums  up  the  relations  between  the 
two  thus — 

'  When  Sovereignty  de  iure  attains  its  maximum  of 
Lord  Bryoo's  Quiescence,  Sovereignty  de  facto  is  usually 
statement  of  also  steady,  and  is,  so  to  speak,  hidden 
th,ro,a,,on8'  behind  it. 

When  Sovereignty  de  iure  is  uncertain,  Sovereignty 
de  facto  tends  to  be  disturbed. 

When  Sovereignty  de  facto  is  stable,  Sovereignty 
de  iure,  though  it  may  have  been  lost  for  a  time, 
re-appears,  and  ultimately  becomes  stable. 

When  Sovereignty  de  facto  is  disturbed,  Sovereignty 
de  iure  is  threatened. 

Or,  more  shortly,  the  slighter  are  the  oscillations  of 
each  needle,  the  more  do  they  tend  to  come  together  in 
that  coincidental  quiescence  which  is  an  index  to  the 
perfect  order,  though  not  otherwise  to  the  excellence,  of 
a  government." 

De  facto  sovereignty  is  characteristic  of  war  and 
revolutions,  and  certain  rights  have  come  to  be  recog- 
nised in  regard  to  it.     Thus  when  a  de  facto  sovereign 
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overcomes  a  de  hire  sovereign,  but  not  for  a  sufficiently 
long  time  to  make  the  de  facto  sovereignty  real,  the  acts 
of  tlhe  supporters  of  the  de  facto  regime  are  usually 
pardoned,  in  an  Act  of  Idemnity,  when  the  de  iure 
sovereign  is  resumed.  De  facto  sovereignties  also  raise 
difficulties  in  international  relations.  Thus,  in  the 
recent  case  of  the  Bolsheviks  in  Russia,  the  allied  lowers 
refused  to  recognise  the  government,  although  they  had 
recognised  the  new  government  formed  when  the  Tsar 
abdicated.  The  test  of  de  facto  sovereignties  is  their 
power  of  continuance.  If  they  show  ability  to  become 
ultimately  de  hire  sovereignties,  they  are  usually 
recognised  internationally 

The  question  of  the  location  of  sovereignty,   so   fre- 
quently    discussed    in     books    on  the  subject,  becomea 
simple  when  we  keep   before  our  mind's  eye 

The  location  ot the  two-fold  aspect  of  the  sovereignty  of  the 
sovereignty.     gtate>  ^  The  locatiou  of  the  sovereignty  of  the 

state  is  simply  the  state  and  the  state  alone. 
Political  sovereignty,  one  aspect  of  the  sovereignty  of 
the  state,  lies  in  the  will  of  the  people,  moulded  by  the 
various  influences  which  exist  in  eny  body  of  people. 
Political  sovereignty,  as  one  writer  calls  it,  is  the 
"resultant  or  better  still,  the  organic  compound  which 
includes  the  forces  of  every  man  and  of  every  agency 
made  or  directed  by  human  skill  and  intelligence  within 
the  society."  It  is  the  centre  of  the  national  forces,  or, 
in  the  words  of  the  same  writer,  "  the  concentrated 
essence  of  national  life,  majesty  and  power  focussed  to 
a  point."  Political  sovereignty  lies  with  the  people;  it 
is  a  real,  ever  existing  power,  which  is  co-terminous 
with  the  state  itself.  De  facto  sovereignty  or,  as  Bryce 
calls  it,  "  practical  mastery  "  seems  at  times  practically 
synonymous  with  political  sovereignty  m  the 
sense  that  political  sovereignty  is  the  ultimate 
deciding  factor  in  legal  sovereignty;  but  de  facto 
sovereignty  is  really  the  actual  power  which  is  obeyed 
at  any  time,  whether  it  is  de  iure  or  not,  or  whether 
it   rests    on   the    will    of  the   people  or  not.     Political 
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sovereignty  is  the  power  the  organised  issue  of  which 
is  legal  sovereignty.  The  location  of  legal  sovereignty 
in  a  state  is  a  matter  for  lawyers.  In  some  governments 
it  is  easy  to  tell  where  the  legal  supremacy  lies.  In  the 
United  Kingdom  it  lies  in  the  King-in-Parliament. 
Where,  as  in  most  modern  governments  the  legislature 
is  limited  by  a  rigid  constitution,  the  discovery  of  the 
legal  sovereign  is  more  difficult.  Where  such  a 
constitution  exists,  the  ordinary  legislature  has  powers 
only  within  certain  prescribed  limits;  the  legal 
soveieignty  ultimately  rests  im  the  constitution. 

The  theory  sometimes  advanced  that  in  sovereignty 
is  placed  the  sum  of  the  law-making  bodies  within  the 
Sovereignty  state,  rests  on  a  confusion  between  state  and 
a9  the  sum  government.  The  sovereignty  of  the  state, 
ingabodles.  say  those  who  hold  this  opinion,  means  the 
expression  of  the  will  of  the  state,  and  all 
law-making  bodies  share  in  expressing  this  will.  These 
law-making-  bodies,  however,  express  this  will  only 
because  of  the  sovereignty  of  the  state.  The  legislature 
in  any  state  may  delegate  powers  to  County  Councils, 
District  Boards,  Municipalities,  and  so  forth,  but  these 
powers  of  the  organs  of  government  are  merely 
concrete  expressions  of  the  sovereignty  of  the  state. 
They  are  not  divisions  of  the  sovereignty  of  the  state, 
but  manifestations  of  its  organic  unity. 

The    modern   theory   of  sovereignty    arose    with    the 
modern  national  democratic  state.     In  the  middle  ages 
there  was  really  no  state  in  the  modern  sense. 
History  Feudalism  had  to  break  up  before  the  modern 

Theory  of  idea  of  a  state  could  emerge.  Feudalism 
Sovereignty i  was  a  governmental  system  based  on  personal 
Agss.  allegiance,    and   the  idea  of   the   sovereignty 

of  a  person  or  king  was  the  natural  result  of 
the  system.  Co-existent  with  feudalism  were  the 
antagonistic  claims  of  the  Church  against  the  Empire, 
leading  to  the  ever-discussed  question  whether  the 
temporal  power  (the  Empire)  or  the  spiritual  power  (the 
Church,)     was    supreme.     The   modern     theorv,     which 


122  POLITICAL    SCIENCE. 

regards  sovereignty  as  the  original,  absolute 
and  undivided  power  of  the  state,  could  not 
arise  m  such  circumstances,  especially  as  many 
of  the  writers  of  the  middle  and  early  modern 
ages  added  to  the  confusion  by  saying  that  either 
the  Law  of  Nature  of  the  Law  of  God  was  sovereign. 
With  the  disappearance  of  feudalism  the  way  was 
paved  for  the  appearance  of  the  modern  theory, 
but  it  took  centuries  for  thinkers  to  throw  off 
the  feudal  confusion  of  state  and  government. 
Feudalism  gave  the  idea  of  the  territorial  sovereignty 
of  a  king  or  prince.  As  the  intermediate  lords 
of  the  feudal  system  died  out,  the  king's  power 
and  importance  increased  until  he  ultimately  stood 
supreme.  And  it  was  only  gradually,  as  the  nature  of 
the  state  was  properly  understood,  that  the  sovereignty 
of  the  state  as  distinct  from  the  sovereignty  of  an 
individual  or  part  of  government  came  to  be  recognised. 
The  climax  of  the  confusion  in  the  identification  of  state 
and  government  is  well  represented  in  the  historic 
utterance  of  Louis  XIV.  of  France,  "  The  state  is 
myself." 

The  first  modern  ideas  od  sovereignty  came  from 
France,  in  the  writings  of  Jean  Bodin,  in  the  sixteenth 
Bodin  century.     The    si  ate     Bodin     defines    as    an 

aggregation  of  families  and  their  common 
possessions  ruled  by  a  sovereign  power  and  by 
reason.  Sovereignty  he  defines  as  "  supreme  power 
over  citizens  and  subjects  unrestrained  by  the 
laws."  Bodin  emphasises  the  perpetual  nature  of 
sovereignty;  he  says  that  there  is  no  limit  of  time 
to  it,  though  he  admits  thai,  there  may  be  life  tenure  of 
the  supreme  power.  The  chief  function  of  sovereignty 
is  the  making  of  laws,  and  according  to  him  the 
sovereign  is  free  from  the  laws  thus  made.  But  he  is 
not  free  from  all  laws,  for  all  men  are  bound  by  Divine 
Law  and  the  Laws  of  Nature  and  of  Nations. 
Bodin  grants  that  a  legal  sovereign  is  under  these  laws 
(of     Nature     or    God),     and    is     answerable     to     God. 
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Begarding  civil  law,  he  says  that  the  sovereign's  will  is 
the  ultimate  source  of  law,  and  is  free.  If  the  sovereign 
wills  a  change  the  old  order  does  not  hold. 

Bodin  deals  with  legal  sovereignty,  for,  he  says, 
sovereignty  may  reside  in  one  person  or  in  a  body  of 
persons,  the  former  being  the  better.  Bodin  is  thus  an 
absolutist,  but  he  makes  the  proviso  that  the  law  of 
God  or  law  of  Nature  be  observed. 

Hobbes,  whose  theory  of  the  Social  Contract  we  have 

examined  already,  says  that  the  sovereign  is  the  person 

Hobbes  or  body  to  whom  the  individuals  in  the  state 

Looke.  '  of    nature    agree    to    surrender   their    natural 

Rousseau.  ^^       gnd      y^^      T]lig       surreu(ier      |g 

absolute,  hence  the  sovereign  is  absolute,  supreme  in 
everything,  able  to  change  all  laws.  He  is  under  i>o 
human  power  whatsoever.  The  sovereign  power  he  re- 
gards as  indivisible  and  inalienable,  and  the  source  of  all 
legislative,  executive  and  judicial  authority.  Hobbes 
followed  the  absolutist  lead  of  Bodin,  and  his  theory, 
like  Bodin 's,  is  one  of  legal  sovereignty  only. 

Locke,  as'  we  have  also  seen,  gave  a  theory  of 
sovereignty  based  on  the  social  contract.  But  he 
carefully  avoids  the  term  ''sovereignty";  instead,  he 
uses  the  phrase  "supreme  power."  "There  can  be 
but  one  supreme  power,"  says  Locke,  "which  is 
the  legislative,  to  which  all  the  rest  are  and  must 
be  subordinate,  yet  the  legislative  being  only  a 
fiduciary  power  to  act  for  certain  ends,  there  remains 
still  in  the  people  a  supreme  power  to  remove  or  alter 
the  legislative,  when  they  find  the  legislative  act 
contrary  to  the  trust  reposed  in  them."  Thus  according 
to  Locke  there  are  two  "supreme  powers  "  in  the  state. 
Of  these  two  the  community  is  always  the  supreme 
power  ;  but  this  supreme  power  of  the  community  is 
held  in  abeyance  and  is  exercised  only  when  the  govern- 
ment is  dissolved,  and  a  new  government  has  to  be 
created;  but  so  long  as  the  government  subsists,  the 
legislative  wields  the  supreme  power.  This  distinction 
was     worked    out     in    the  nineteenth  century  into  the 
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clear-cut    concepts    of    political    sovereignty    and    legal 
sovereignty. 

It  is  to  Rousseau,  however,  with  'his  idea  of  the 
sovereignty  of  the  general  will,  that  the  modern  theory 
owes  its  immediate  origin.  According  to  Rousseau 
sovereignty  is  the  absolute  power  which  the  social 
contract  g-ives  the  body  politic  over  all  its  members, 
when  this  power  is  directed  by  the  general  will,  i.e, 
by  the  will  of  the  citizens  as  a  corporate  whole.  This 
general  will  (whether  it  means  "  the  will  that  wills  the 
common  good,"  or  "  the  will  of  the  majority,"  or,  what 
we  may  call,  "  public  opinion  ")  is,  with  Rousseau, 
the  sovereign.  The  sovereign  as  conceived  by  Rousseau, 
stands  out  as  absolute,  infallible,  indivisible,  inalienable. 
It  finds  its  source  in  an  original  contract  and  abides 
permanently  in  the  body  politic,  Rousseau  thuu 
accomplished  for  the  people  what  Hobbes  had  done  for 
the  ruler. 

2.     Characteristics  of  Sovereignty. 

The  various  characteristics  of  the  sovereignty 
of  the  state  may  now  be  summed  up  as  follows :  — 
(1)  Absoluteness;  (2)  Universality;  (3)  Inalienability; 
(4)  Permanence ;  and  (5)  Indivisibility. 

1.  Absoluteness.  The  sovereignty  of  the  state  is 
absolute  and  unlimited.  Were  it  not  so,  the 
nes£bS0lUte'  &-,'a*fc  w°ul<l  not  be  a  state  but  a  body  of 
people  subordinate  to  another  state. 
Sovereignty  is  the  supremo  characteristic  of  statehood, 
in  fact,  so  indissolubly  are  they  connected  that  we  may 
6ay  no  state,  no  sovereignty  ;  no  sovereignty,  no  state. 

The     absoluteness     of     the   sovereignty  of  the   state 
implies — ■ 

(a)  That  within  the  state  there  is  no  power  superior 
to  the  state. 

(b)  That  outside  the  state  there  is  no  power  superior 
to  the  state. 


POLITICAL   SCIENCE.  125 

The  absoluteness  of  the  sovereignty  of  the  state  means 
the  unlimited  power  of  the  state  over  its  members ;  no 
human  power  is  greater  than  the  state.  Such  absolute- 
ness really  implies  the  other  characteristics — univers- 
ality, inalienability,  permana13.ce  and  indivisibility. 
The  theoretical  absoluteness  of  sovereignty  is  modified 
only  when  sovereignty  issues  into  power  as  exer- 
cised by  government.  The  exercise  of  sovereignty 
•  belongs  to  government,  and  in  the  exercise  ofi  sovereign 
power  government  is  limited.  But  the  limits  are  not 
legal  limits  to  the  sovereignty  of  the  state.  They  are 
limits  to  the  practical  exercise  of  sovereignty.  These 
limits  arise  from  the  very  nature  of  the  state.  The  str.te 
would  not  exist  but  for  individuals ;  and  government, 
the  organisation  of  the  state,  is  composed  of  individuals. 
Government  therefore,  which  exercises  sovereign  power, 
is  limited  because  of  its  very  nature,  by  the  ordinary 
limitations  of  human  individuality.  The  supreme  func- 
tion of  government — law-making — is  governed  in  its 
exercise  by  the  fact  that  laws  are  made  for  finite  men  by 
finite  men. 

Thus  the  sovereignty  of  the  state  as  such  is  one  and 
The  limita-  supreme,  but  there  are  influences  which  effect 
tions  of  the  exercise  of  sovereignty.  We  have  already 
,gn  v'  shown  how  political  sovereignty  conditions 
legal  sovereignty.  Professor  Dicey  has  summed  up  the 
limits  on  the  legislative  supremacy  of  the  British 
Parliament  thus :  (1)  the  external  limit — which  lies  in 
the  possibility  that  the  citizens  may  disobey  or  resist 
laws  and  (2)  the  internal — which  arises  from  the 
very  nature  of  the  body  or  person  exercising 
sovereignty.  The  sovereign  is  thus  a  body  (or  person) 
of  moral  beings  (or  a  moral  being)  who  impose  (ol 
imposes)  the  inevitable  limits  of  their  (or  his)  personality 
on  their  (or  his)  powers.  Even  the  most  despotic  rulei 
is  limited  by  both  these  considerations.  The  most 
absolute  ruler  could  not  make  or  unmake  any  law  at  his 
pleasure,  for  all  subjects,  however  obsequious  they  may 
be  in  many  respects,  have  limits  of  human  endurance. 
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His  own  character,  environment,  education  and  religion, 
must  also  mould  his  actions.  There  are,  accordingly,  limits 
of  individuality,  expediency  and  common  sense. 
Bluntschli  expresses  the  same  truth  in  a 
well-known  passage :  "  There  is  no  such  thing 
as  absolute  independence — even  the  state  as  a 
whole  is  not  almighty :  for  it  is  limited  externally 
by  the  rights  of  other  states  and  internally 
by  its  own  nature  and  the  rights  of  its  individual 
members."  This  limitation  of  the  "natural  rights " 
of  the  members  is  the  external  limit  mentioned  by  Dicey. 

Many  writers — especially  earlier  writers  on  sovereignty 
— have     declared     that     sovereignty     is     limited     by 

natural  law,  or  divine  law,  a  limit- 
limits  of  ation  that  has  been  expressed  in  such 
olvims^Law.     terms     as    eternal     principles     of     morality, 

natural  justice,  and  religion.  The  remarks 
made  above  about  the  internal  limit  of  sovereignty  apply 
here  also.  In  the  same  way  as  moral  universals  guide 
individuals,  they  guide  the  organisations  of  individuals. 
The  principles  of  morality  undoubtedly  affect  the  exercise 
of  sovereignty,  whether  the  morality  be  called  Natural 
Law  (universal  principles  applicable  to  all  mankind)  or 
the  Law  of  God.  Both  the  law  of  Nature  and  the  law 
of  God  have  to  be  interpreted  by  human  agency ;  and  these 
laws — of  Nature  and  God — exercise  no  sovereignty  in 
themselves.  They  are  not  legal  limits  on  which  a  judge 
could  insist  as  standing  against  the  expressed  will  of  a 
state  in  the  actual  state-laws.  They  are  not  legal  limits, 
but  conditions  of  law-making. 

There  are,  however,  one  or  two  limits  which  have  become 
prominent  during  the  last  century,  and  which  merit 
fuller  consideration.  The  sovereignty  of  the  state, 
it  is  held  by  some,  is  limited  (a)  by  its  own  fundamental 
laws,  as  drawn  up  in  its  constitution,  and  (b)  by  inter- 
national law. 

(a)  Most  modern  states  make  a     distinction     between 
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fundamental  laws  and  ordinary  laws.     The  fundamental 

laws  are   those  general  principles  which  are 

The   Limita-    drawn    up    to    guide    future    legislators    and 

cS>°nnsStit0tItiohne.  administrators     in      the     state.       They     are 

regarded  as  more     important    than    ordinary 

laws :  in  fact  ordinary  laws  are  valid  only  in  so  far  as 

they  accord  with  the  spirit  of  fundamental  laws.     These 

fundamental  laws  are  drawn  up  in  a  single  document 

called  the  constitution,   and  the  constitution  cannot  be 

altered  save  by  some  special    process     of     law-making. 

The  ordinary  legislature  cannot  amend,  abolish  or  add 

to  the  constitutional  law.     Such  constitutions  are  called 

"rigid,"    as    distinct    from    "flexible"    constitutions, 

where  there  is  no  distinction  between  fundamental  and 

ordinary  laws.     The  most   notable  flexible  constitution 

is  that  of  the  United  Kingdom,   while  the  constitution 

of  the  United  States  America  is  a  typical  example  of  the 

rigid. 

The  existence  of  such  laws  limits  the  ordinary  legis- 
lature of  the  United  States.  It  reduces  it  to  a  position 
analogous  tc  that  of  ?,  British  municipality  or  railway 
company,  the  constitutions  oi  which  are  laid  down  by  Act 
of  Parliament.  India  is  like  the  United  States  of  America 
in  this  respect  ,  for  its  legislature  is  a  subordinate  law- 
making body,  limited  by  higher  laws — viz.,  the  laws  ot 
the  Imperial  Parliament,  which  act  as  its  constitution. 
The  Legislative  Councils  of  India  are  subordinate, 
indeed,  but  so  are  the  legislatures  of  France,  Germany 
and  the  United  States.  Actual  legal  supremacy  rests  in 
the  constitution.  But  the  sovereignty  of  the  state  of 
the  United  States,  Germany  or  France  is  not  limited. 
The  American  people  could  sweep  away  the  constitution 
and  all  appertaining  to  it  and  establish  a  legislature 
like  that  of  Great  Britain.  The  constitution  limits 
the  g-overnment,  not  the  state.  Only  in  so  far  as  the 
state  wishes  to  have  these  limitations  do  tine  limitations 
exist. 

(b)  The  limits  of  international  law  may  be  reduced  to 
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the  same  terras.   Each  state  is  independent  and  interprets 
for  itself    how    far    the    principles    of    inter- 

tionsLof,'|tn"  na^onal  ^aw  are  to  apply.  International  law 
ternationai  is  not  law  in  the  ordinary  sense  of  law.  It 
Law"  is     more     like     international     principles     of 

morality.  These  principles  are  somewhat  like  customary 
law.  As  a'  rule  they  are  obeyed,  but  ultimately  the 
individual  states  have  to  say  what  laws  apply  to  them 
and  how  they  apply.  There  are  as  yet  no  international 
courts  to  enforce  international  law,  though  there  are 
courts  to  interpret  it ;  and  what  we  find  in 
practice  is  that  states  interpret  international  law  for 
themselves,  usually  as  they  find  it  expedient.  When 
there  are  international  courts  to  enforce  international 
law,  then  states  independent  at  present  will  no  longer 
be  independent. 

All  these  limits  to  sovereignty,  paradoxical  as  it  may 
seem,  are  limits  and  not  limits  at  the  same  time. 
Sovereignty  is  supreme  power,  and,  as  Austin  has  told 
us,  supreme  power  limited  by  positive  law  is  a  contra- 
diction in  terms.  The  so-called  limits  are  not  legal 
limits  to  the  sovereignty  of  the  state.  They  are  limits 
to  the  exercise  of  sovereign  power,  or,  rathoi 
conditions  of  law-making,  and  most  of  them  arise  from 
the  very  nature  of  man  and  society. 

2.  Universality.  The  sovereignty  of  the  state  applies 
to  every  citizen  in  the  state.  No  person,  no  union  or 
organisation,  however  universal,  affects 
versaiity.  the  sovereignty  of  the  state.  An  organisa- 
tion, for  example,  like  the  socialist  "  Inter- 
national," though  it  may  be  excellently  organised  and 
have  members  in  every  country  of  the  world,  does  not 
destroy  the  sovereignty  of  any  one  state.  It  could  only 
do  so  by  setting  up  a  new  international  state  with  a 
sovereignty  of  its  own  which  would  destroy  the 
sovereignty  of  individual  states. 

The  only  apparent  exception  to    the     universality    of 
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sovereignty  is  what  is  known  as  the  extra-territorial 
sovereignty  of  diplomatic  representatives.  An 
Terr/torial  embassy  in  a  country  belongs  to  the  country 
Sovereignty,  it  represents,  the  members  of  the  embassy 
being  subject  to  the  law  of  their  own  country. 
This,  however,  is  only  a  matter  of  international  courtesy 
and  is  no  real  exception.  Any  state  in  virtue  of  its 
sovereignty  could  deny  the  privileges  so  granted. 

3.  Inalienability.     "  Sovereignty,"   says  Lieber,   the 
well-known  American  writer,  "can  no  more  be  alienated 

than  a  tree  can  alienate  its  right  to  sprout  or  a 
ability!6"       man    can    transfer    his    life    and    personality 

without  self-destruction."  The  state  and 
sovereignty  are  essential  to  each  other.  This  does  not 
mean  that  the  state  may  not  give  up  part  of  its  territory, 
or,  as  it  is  said,  cede  sovereign  rights.  The  ceding  of 
sovereign  rights  does  not  mean  ceding  the  sovereignty  of 
the  state  as  such ;  in  fact  the  cession  of  such  rights  is 
excellent  example  of  the  working  of  the  sovereignty  of. 
the  state.  All  that  happens  is  that  whereas  formerly 
there  was  one  state,  now,  with  such  cession,  there  are 
two  states.  Far  less  does  the  abdication  of  a  monarch 
or  sovereign  mean  the  alienation  of  sovereignty.  It  is 
merely  a  change  in  the  form  of  government  by  the 
resignation  of  his  position  by  a  titular  sovereign. 

4.  Permanence.     The  sovereignty  of  the  state  is  as 
permanent  as     the     state     itself.       The    cessation     of 

sovereignty  means  the  end  of  the  state ;  the 
enoe.rman"      cessation    of     the    state    means    the  end  of 

sovereignty.  We  have  noted  above  how 
Hobbes,  in  his  confusion  of  state  and  government, 
regarded  the  immediate  succession  of  a  king  on  the 
death  of  his  predecessor  as  necessary  to  the  continuance 
of  the  slate.  The  death  of  a  king  or  president,  nowever, 
is  again  only  a  personal  change  in  the  government, 
not  a  break  in  the  continuity  of  the  state. 

5.  Indivisibility.     The    indivisibility    of    sovereignty 

i 
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arises     from    its    absoluteness.     There  can  only  be  one 
ind  visib-   sovear-eignty    of    the    state ;    otherwise,    there 
ii'ity.  would  be  more  than  one  state. 

On  the  subject  of  the  indivisibility  of  sovereignty 
much  has  been  written,  and  much  authoritative  opinion 
has  been  given  on  either  side.  Vae  question 
sovereignty  of  the  divisibility  of  sovereignty  came  to  the 
Federalism,  front  particularly  with  the  development  of 
federal  government.  In  a  federal  union,  such 
as  the  United  States,  there  are  three  chief  grades  of 
powers — first,  the  constitrjtion,  which  contains  the 
general  conditions  of  government  for  the  whole  of  the 
United  States,  and  beyond  the  limits  of  which  no 
legislature  can  go  without  amendment  to  the  constitution 
itself;  secondly,  there  is  the  federal  government,  or  gov- 
ernment of  the  United  States  as  a  whole;  and,  thirdly, 
there  are  the  governments  of  the  individual  states  which 
make  tip  the  union.  The  government  of  the  United 
States  is  empowered  to  legislate  on  certain  matters,  the 
governments  of  the  states  on  other  matters,  and  these 
governments  are  supreme  in  their  own  spheres,  which 
are  decided  by  the  constitution. 

The  question  of  the  divisibility  of  the  sovereignty  of 
the  state  is  not  affected  by  federalism.  A  federal  union 
makes  one  complete  state,  and  only  one,  with,  therefore, 
one  sovereignty.  One  aspect  of  the  sovereignty  of  the 
state,  some  writers  hold,  does  admit  of  divisibility,  and 
that  is  leg-al  sovereignty.  Legally  the  constitution  of  the 
United  States,  or  any  federation  or  confederation,  grants 
supreme  powers  to  various  units  of  government.  To 
call  this  a  division  of  sovereignty,  however,  is  due  to  a 
misuse  of  the  word  sovereign.  The  division  ofi  govern- 
mental powers  which  the  constitution  grants  is  quite 
another  thing  from  the  division  of  the  sovereignty  of  the 
state.  In  this  matter,  as  in  many  others,  Political 
Science  is  at  variance  with  popular  usage.  We  speak 
of  the  "  state  "  of  America  when  we  mean  the  units 
which  form  the  one  state  called  the  United  States  of 
America,  whereas  they  are  not  states  at  all.     They  are 
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subordinate  law-making-  bodies  with  guaranteed  powers ; 
but  they  have  not  sovereignty.  The  student  would  be 
well  advised  to  keep  in  mind  the  difference  between  the 
sovereignty  of  the  state  and  legal  powers  granted  by  a 
definite  legal  instrument.  It  is  technically  as  correct 
to  say  that  a  municipality  is  sovereign  within  the  limits 
set  by  the  constitution  given  it  by  the  central  govern- 
ment, as  to  say  that  the  "states"  of  the  United  States 
are  sovereign.  Were  we  to  adopt  this  attitude,  then 
sovereignty  could  be  divided  into  thousands  of  fragments. 
The  truth,  however,  is  that  there  is  only  one  sovereignty 
of  the  state,  which  in  its  legal  aspect  issues  into  the 
various  powers  its  organisation,  or  government. 

This  idea  of  divided  or  dual  sovereignty,  therefore, 
arises  from  the  usual  cause — the  failure  to  distinguish 
state  and  government.  All  states  are  units  with  one 
and  only  one  sovereignty  :  but  in  their  organisations  they 
vary  one  from  another.  The  division  of  power  or  delega- 
tion of  power  by  one  part  of  the  organisation  to  another 
no  more  affects  the  central  fact  of  undivided  sovereignty 
than  the  existence  of  many  nerve  centres  affects  the 
existence  of  only  one  head  in  the  human  body.  The  hot 
arguments  centred  in  this  question,  ending  in  the  United 
States  with  a  Civil  War,  arose  from  a  very  natural 
desire  of  states  which  lost  their  sovereignty  when  they 
became  units  of  a  federal  system  to  preserve  at  least  the 
theory  of  their  lost  supremacy. 

3.     Austin's  Theory  of  Sovereignty. 

An  analysis  of  the  theory  of  Austin  will  show  the 
application  of  the  various  points  mentioned  above.  John 
Austin  was  an  English  lawyer  who  wrote  a  book  on 
Jurisprudence  (published  in  1832),  containing  a  theory 
of  sovereignty  which  has  been  violently  criticised  by 
practically  every  subsequent  writer  on  the  subject  of 
Political  Science.  His  theory  is  the  outcome  of  the 
teaching  of  Bentham  and  Hobbes,  but  it  is  by  no  inea li- 
the same  as  their  theories.  The  criticism  evoked  by 
Austin's  theory  may  justly  be  said  to  have  led  to  the 
modern  theory  of  the  sovereignty  of  the  state. 
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Law,  Austin  considers,  is  a  command  given  by  a 
Austin's  superior  to  an  inferior,  and,  with  this  guiding 
ofatehee"  conception,  he  goes  on  to  develop  his  theory 
Sovereignity,    in  these  words  :. — 

"  The  notions  of  sovereignty  and  independent  political 
society  may  be  expressed  concisely  thus  ....  If  a 
determinate  human  superior  not  in  the  habit  of  obedience 
to  a  like  superior  receive  habitual  obedience  from  the 
bulk  of  a  given  society,  that  determinate  superior  is  the 
sovereign  in  that  society  and  the  society,  including  the 
superior,  is  a  society  political  and  independent."  He 
goes  on.  "to  that  determinate  superior  the  other 
members  of  the  society  are  subject,  or  on  that  determinate 
superior  the  other  members  of  the  society  are  dependent. 
The  position  of  its  other  members  towards  that  deter- 
minate superior  is  a  state  of  subjection  or  a  state  of 
dependence.  The  mutual  relation  which  subsists 
between  that  superior  and  '..hem  may  be  styled  the  rela- 
tion of  sovereign  and  subject;  or  the  relation  of  sovereign- 
ty and  subjection."  That  is,  in  every  independent  orderly 
political  community  there  is  some  single  person  or  body 
of  persons  which  can  compel  the  other  persons  in  the 
community  to  do  as  he  or  it  pleases.  The  sovereign 
may  be  a  person,  or  the  sovereign  may  be  "  collegiate  ' 
(i.e.,  a  group).  Every  community  has  a  sovereign 
somewhere,  for,  supposing  a  community  is  broken  up  into 
parts,  as  in  a  revolution,  it  will  settle  down  ultimately 
and  a  state  of  equilibrium  will  be  reached  when  the 
sovereign  will  be  discoverable  in  the  new  scheme  of 
things.  Thus,  before  the  rupture  in  America  the 
sovereignty  resided  in  one  place,  and  in  another  after 
the  Declaration  of  Independence.  This  sovereign,  either 
single  or  collegiate,  occurs  in  every  independent  orderly 
community,  and  it  always  possesses  ultimate  and 
irresistible  force.  Austin  says  that  if  a  single  person 
is  sovereign,  he  is  a  monarch .  if  a  small  group, 
there  is  oligarchy,  if  a  small  group,  but  larger  than 
oligarchy,  an  aristocracy :   if    it    is    a  large    numerous 
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group  then  it  is  democracy.     Austin  did  not  believe  in  a 
limited    monarchy,    e.g.,    he    calls   the    government    of 
Britain  an  aristocracy. 
Certain  conclusions  follow  from  his  theory — 

(1)  The   superior  or  sovereign  must  be   a 
following0       determinate  person  or  body;  therefore  neitliei 
theT  his       the  general    will    nor    all    the    people    taken 
together  can  be  sovereign. 

(2)  The  power  of  the  sovereign  is  legally  unlimited 
or  absolute,  for  a  sovereign  cannot  be  forced  to  act  in 
a  certain  way  by  any  command  of  his  own.  He  makes 
his  own  limits. 

(3)  Sovereignty  is  indivisible.  It  cannot  be  divided 
between  two  or  more  persons  or  bodies  of  persons  acting 
separately,  for,  if  so,  one  would  be  limited  in  some  way 
by  the  other,  which  would  be  a  superior  power,  and 
therefore  the  real  sovereign. 

These  are  the  main  points  of  Austin's  theory. 
Obedience  and  rule  are  the  essential  factors  for  the 
„  ...  .  existence  of  a  state,  and  a  law  is  a  command 

of  Austin's  of  the  sovereign  which  demands  obedience, 
theory.  ^  legal  right  is  distinctly  a  state  matter :  it  is 

granted  by  the  sovereign  authority  and  it  will  be  upheld 
by  the  sovereign  authority.  It  must  be  noted  that 
the  rights  are  legal  rights,  not  moral  or  religious  rights. 
The  notions  of  law,  right,  and  sovereignty  run  together, 
and  in  considering  the  theory  of  Austin  we  must  remem- 
ber that  he  gives  a  lawyer's  view  of  sovereignty,  i.e. 
legal  soveieignty. 

In  all  Austinian  "  determinate  "  sovereigns  there  are 
limits  of  some  kind — the  external  and  internal  limits 
Maine's  mentioned  above.   Even  despots  rule  according 

criticism.  to  the  limits  of  common  sense.  Sir  Henry 
Maine  in  particular  criticised  Austin  On  these  grounds. 
Maine's  experience  in  India  had  shown  him  tlhat  there 
is  not  necessarily  a  determinate  body  or  person  who  is 
obeyed.  He  saw  the  power  of  custom  in  India,  and  that 
this  custom  controlled  the  people  and  rulers  alike.  Not 
only  so,  but  custom  is  not  a  deliberate  statute ;  it  is  the 
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outcome  of  ages.  Certainly  it  is  not  the  fiat  of  a 
determinate  superior.  Maine's  example  is  Eanjit  Singh 
of  the  Punjab,  who  in  Maine's  words,  never  "issued  a 
command  which  Austin  would  call  a  law,"  for  the  rules 
which  regulated  the  lives  of  his  subjects  were  derived 
from  their  immemorial  usages,  and  these  rules  were 
administered  by  domestic  tribunals,  and,  as  Maine  says, 
Ranjit  Singh  was  a  ruler  the  smallest  disobedience  to 
the  command  of  whom  would  have  meant  death  or 
mutilation. 

This  position  Austin  met  by  allowing  the  principle  that 
"What  the  sovereign  permits  he  commands."  This  is 
true  so  far.  The  English  common  law,  for  example,  is 
not  made  by  Parliament.  It  exists  in  customs,  which 
are  explained,  modified,  or  expanded  when  the  courts 
apply  them.  They  are  laws  all  the  same,  the  courts  taking 
cognizance  of  them  as  much  as  they  do  of  parliamentary 
statutes.  The  King-in-Parliament  as  legal  sovereign 
could,  indeed,  alter  the  common  law,  or  make  it  statute 
law,  thus  making  it  a  definite  command  of  the  legal 
sovereign.  But  much  of  the  common  law  it  could  not 
alter  without  much  dang-er  to  the  state,  for  to  try  to 
upset  tradition  and  custom  might  lead  to  revolution. 
Did  Parliament  merely  make  common  law  into  statute 
law  the  process  would  be  an  excellent  example  of  the 
power  of  custom  as  influencing  Parliament.  In  India  the 
power  is  even  clearer,  for  the  legislative  sovereign  has 
to  accommodate  itself  to  the  deeply  ingrained  popular 
customs,  which  are  often  based  on  religion. 

The  difficulties  of  the  Austinian  theory  are  more 
marked  when  he  applies  his  principles  to  existing  states. 
Difficulties  -^e  aPPlies  his  theory  to  two  in  particular — ■ 
Sn  the  appii- (1)   Great  Britain ;    (2)    The    United    States. 

Austin's  ■^je*  lls  examine  the  former.  In  England,  he 
theory.  says,  one  component   part    of    the    sovereign 

or  supreme  body  is  the  "numerous  body  of  the  Commons," 
who  exercise  their  sovereign  powers  through  representa- 
tives. In  other  words,  he  says  that  the  electorate  is  a 
component  part  of  the    sovereign,    and   it    exercises    its 
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powers  by  electing;  representatives.  Yet  he  says  the 
•  lectors  delegate  their  powers  to  the  representatives  "ab- 
solutely and  unconditionally,"  so  much  so  that  the  "re- 
presentative assembly  might  concur  with  the  king*  and 
the  peers  in  defeating  the  principal  ends  for  which  it  is 
elected  or  appointed,"  i.e.,  it  might  deprive  the  people 
of  their  vote  altogether.  Therefore,  he  holds,  sovereign- 
ty resides  with  the  King,  Lords  and  Commons  (not 
electors).  But  that  sovereignty,  he  says,  returns 
when  Parliament  is  dissolved.  This  antinomy 
leads  to  one  of  the  most  glaring  fallacies  in 
his  whole  position.  He  goes  on  to  say  that  although 
the  electorate  delegates  its  powers  absolutely  or  un- 
conditionally, yet  it  may  do  so  "  subject  to  a  trust  01 
trusts."  Then  he  goes  on — "I  commonly  suppose  that 
the  Parliament  for  the  time  being  is  possessed  of 
sovereignty.  But  speaking  accurately  the  members  of 
the  Commons  house  are  merely  trustees  for  the  body 
by  which  they  are  elected  or  appointed,  and  consequently 
the  sovereignty  always  resides  in  the  king*  and  peers 
with  the  electoral  body  of  the  Commons." 
Thus  Austin  says  variously  that — 

(1)  Parliament  is  sovereign. 

(2)  The     King    and     Peers    and     electors       are 

sovereign. 

(3)  The  electorate  is  sovereign  when  Parliament 

is  dissolved. 

(4)  That  the  Commons  have  powers  (a)  free  from 

trust,  (b)  are  trustees. 

The  Austinian  difficulty  is  easily  solved  by  the  simple 
device  of  the  separation  of  the  two  conceptions  of  legal 
and  political  sovereignty.  Austin's  theory  is 
pofitic^ind  ^ne  attempt  of  a  lawyer  to  give  a  lawyer's 
sovereignty,  view  of  sovereignty,  i.e.,  legal  sovereignty. 
In  placing  legal  sovereignty  in  the  United 
Kingdom  in  the  King-in-Parliament  he  is  right :   but  he 
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does  not  stop  there.  He  tries  to  give  a  place  in  his  theory 
to  the  influences  which  lie  at  the  back  of  legal 
sovereignty  and  this  leads  him  into  hopeless  confhision. 
The  electorate  has  no  part  in  legal  sovereignty :  nor  are 
the  representatives  in  any  sense  trustees.  No  court 
would  pay  any  attention  to  an  act  made  by  any  other 
body  than  the  King-in-Parliament :  nor  would  any  court 
listen  to  an  action  under  Trustee  law  between  an 
elector  and  a  representative  for  breach  of  trust.  The 
sovereignty  of  the  King-in-Parliament  is,  as  Austin  says, 
legally  absolute,  but  really  it  is  conditioned  by  the  vast 
number  of  influences  termed  political  sovereignty. 


CHAPTER  VI. 
LIBERTY. 
I.     General  Meanings  of  Liberty. 

The  subject  of  liberty  follows  naturally  after  a 
discussion  on  sovereignty.  The  finality  of  the  various 
er  characteristics    of    sovereignty — absoluteness, 

universality,  indivisibility — may  lead  to  the 
notion  that  sovereignty  and  liberty  are  mutually 
exclusive  ideas.  Far  from  this  being  the  case,  sover- 
eignty and  liberty  are  correlative  terms.  The  sovereignty 
of  the  state,  instead  of  being  the  negation  of  liberty,  is 
the  medium  of  liberty.  Liberty  is  possible  only  in  an 
ordered  state,  a  state,  that  is,  where  the  legal  and 
political  aspects  of  sovereignty  coincide,  or  nearly 
coincide.  The  fundamental  maxim  of  liberty  is  that 
law  is  the  condition  of  liberty. 

These  remarks  are  true  of  liberty  in  a  general  way, 
various  Du^  f°r  an  analysis  of  the  idea  of  liberty  we 

Meanings  of  must  first  separate  the  various  meaning's  of 
t,berty*        the  term. 

First,  there  is  the  general,  unscientific  use  of  liberty, 
common  in  everyday  language  and  in  poetry.  This 
Natural  aspect  of  liberty  may  mean  several  things.     It 

Liberty.  may  meari  mere  license,  or  the  desire 
to  do  as  one  likes  irrespective  of  what  all  others 
like;  or  it  may  mean  freedom  from  the  conven- 
tions of  social  intercourse  and  manners,  such  as 
may  be  achieved  by  living  in  distant  country  districts, 
or  in  solitary  woods,  far  from  the  crowds  and  manners 
of  towns.  Or  it  may  merely  mean  the  freedom  of 
thought  as  distinct  from  the  slavery  of  the  body ;  or  the 
desire  of  the  human  soul  to  be  free  from   tlie   body,    to 
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be  free,  as  one  poet  puts  it,  like  the  clouds  flitting' 
across  the  sky.  Everyone  has  a  vague  notion  of  liberty 
of  some  kind  and  a  desire  for  it,  but  anions?  ten  people 
using  the  word,  perhaps  no  two  will  be  able  to  say 
exactly  what  they  mean,  or  if  they  do  siay  it,  will  agree 
with  each  other  in  their  definitions.  This  general, 
unscientific  use  of  the  word  we  may  call  Natural  Liberty. 

Secondly,  it  may  mean  the  Rule  of  Law,  that  is,  the 
limitation  of  the  powers  of  government  by  established 
Civil  law,     whether    it    be     in     the     form    of    a 

Liberty.  constitution  which  contains  fundamental 
principles  to  guide  and  limit  the  government,  or,  as  in 
England,  the  fact  that  law  applies  equally  and 
impartially  to  all,  to  the  greatest  and  humblest  alike. 
This  sense  of  the  term  niay  be  called  Civil  Liberty. 

Thirdly,  it  may  mean  constitutional  government,  that 
is,  a  form  of  government  in  which  the  *  people 
as  a  whole  have  an  effective  voice.  In  this 
Liberty.'  sense,  what  we  may  call  Political  Liberty, 
the  phrase  '  free  government '  or  '  free 
country/  means  that  the  country  concerned  has  a 
representative  government,  or  is  a  democracy.  It  meanf- 
that  the  people  themselves  determine  how  they  are  to  be 
governed. 

Fourthly,  it  may  mean  national  independence.  In  this 
sense  we  speak  of  battles  like  Thermopylae  and 
National  Bannockburn  deciding  the  liberty  of  the 
Liberty.  Greeks  or  Scots.  A  'free'  country  in  the 
sense  .means  a  country  which  is  independent,  or  simply 
that  it  is  a  sovereign  state.  In  this  sense,  therefore, 
sovereignty  and  freedom  mean  the  same  thing.  This 
sense  of  liberty  may  be  called  National  Liberty. 

2.     Natural  Liberty  :   The  Law  of  Nature. 

In  connexion  with  the  origin  of  the  state,  we  have 
already  mentioned  the  idea  of  liberty  in  the  so-called 
state  of  nature,  where  natural  law  was  supposed  to 
prevail.     We     must     now     examine     the     meaning     of 
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natural  law  in  more  detail,  and  in  doing-  so  it  is  essential 
first  to  give  a  short  review  of  its  history.  The 
law  of  Nature  has  a  long  and  vexed  history  in 
both  philosophy  and  jurisprudence.  In  its  most  familiar 
form  we  have  seen  it  in  the  theories  of  Hobbes,  Locke, 
Rousseau  and  their  predecessors  of  the  contractual 
school  of  thought.  Its  actual  origin  lies  further  back 
than  history  shows;  but  from  such  historical  evidence  as 
we  possess  we  can  build  up  a  fairly  rational  account  of 
its  earliest  stages. 

To  early  man  all  law  wa«  divine.  In  both  its  origin 
and  sanction  early  law  depended  on  divine  powers,  which 
Early  to  unthinking  and  simple  men  were  beyond 

History.  the  scope  of  question.  The  more  inquisitive 
minds  in  early  days  began  to  reflect  on  things  of  the 
world  around  them,  and  tried  to  find  reasons  for  them 
and  causes  of  their  existence.  One  outstanding  fact 
was  obvious — the  uniformity  of  nature.  Implicitly  or 
explicitly  this  uniformity  was  the  basis  of  all  questions 
and  answers.  The  primaeval  reasoner  could  not  fail  to 
recognise  that  in  nature  there  is  much  difference  amid 
much  similarity,  and  much  similarity  amid  the  difference. 
Among  the  objects  of  nature  he  could  make  a.  rough 
division  of  animate  and  inanimate,  and  amongst  the 
animate  he  could  see  distinctly  what  science  has  since 
called  genus  and  species.  These  varied  greatly,  but  in 
all  the  variation  there  seemed  a  common  principle.  A 
dog  differs  from  a  bird,  but  the  stages  of  life  are  similar 
— birth,  youth,  age  and  death.  Such  phenomena  to  the 
early  reasoner  gave  indications  of  something  common 
working  in  all  the  animate  world,  something  which  was 
beyond  the  control  of  life  itself.  Not  only  so.  but  early 
thinkers  could  not  help  being  struck  with  the  distinc- 
tive features  of  their  own  special  type.  Man  was 
distinct  from  other  animate  life,  and,  among  men,  as 
among  the  trees  and  animals,  there  were  many 
differences  co-existing  with  a  principle  of  unity.  Amid 
the  various  passions  and  emotions  of  man  there  seemed 
to  exist  a  sameness.     Though  one  man    did  not  grow  up 
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exactly  like  another,  the  same  weakness  of  childhood 
was  succeeded  by  the  same  strength  of  manhood  and  the 
same  decline  of  old  age.  In  all  this  clearly  there  was  a 
principle  of  growth  or  of  dt?cay,  a  principle  independent 
of  the  will  of  the  individual  through  whom  it  was  mani- 
fested. The  question  as  to  the  first  principle  or  first 
cause  was  answered  by  the  general  name  of  Nature. 

This  conception  of  Nature  involved  two  ideas,  one, 
uniformity  or  rule,  the  other,  power,  or  force,  both  ap- 
The  plicable  in  a  general  way  to  all  living  beings. 

eonception  These  ideas  had  a  special  application  in  the 
of    Nature.    cage  Q£  man     jn  ±]ie  case  0£  man  ^he  particular 

form  that  nature  took  was  reason.  Nature  thus  came 
to  be  looked  on  as  rational,  and  as  operating  towards 
certain  definite  ends.  In  other  words,  nature,  instead  of 
being  regarded  as  the  material  universe,  the  result  of 
some  blind  force,  was  interpreted  as  an  intelligent  or 
rational  force.  The  moral  was  added  to  the  physical 
aspect  of  the  universe,  and  gave  a  double  meaning  to  the 
phrase  Laws  of  Nature. 

In  Greek  thought  the  idea  of  nature  varied  according 
to  the  mental  outlook  of  the  users.  In  the  earliest 
in  Greek  stages  of  thought  the  change  or  flux  in 
thought.  material  nature  Avas  sharply  contrasted  with 
the  unvarying  institutions  of  human  society.  In  early 
society,  where  rigid  custom  was  law,  human  life  seemed 
to  be  more  stable  than  the  life  of  external  nature. 
Later,  the  position  was  reversed  by  the  ethical  philo- 
sophers, who  came  to  look  on  social  institutions  as  far 
more  variable  than  the  external  universe.  Thus  the 
Pythagoreans,  who  were  primarily  physicists  and 
secondarily  moral  philosophers,  applied  the  idea  of 
Nature,  the  unifying  principle  of  life,  to  human  society 
with  its  definite  laws  and  social  organisation.  The 
phrase  Laws  of  Nature  came  to  express  in  human  society 
what  is  primarily  characteristic  of  external  nature — viz., 
uniformity.  The  uniformity  in  society,  however,  was 
gradually  shown  to  be  unstable.  The  acts  of  individual 
human     agents,     such     as     the    law-giver    Solon,    the 
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foundation  of  colonies,  which  made  their  own  laws 
suitable  for  their  own  peculiar  circumstances,  and  the 
comparative  study  of  political  and  social  institutions 
— all  these  showed  as  much  diversity  in  human  insti- 
tutions as  uniformity. 

Studied  by  themselves,  customs  or  laws  (and  early 
laws  were  simply  customs)  showed  the  same  division  of 
unformity  on  the  one  hand  and  difference  on  the  other. 
Thinkers  saw  that  though  there  were  great  variations 
among  the  customs  and  laws  of  peoples,  yet  everywhere 
there  were  certain  phenomena  in  common.  These 
common  elements  came  to  be  regarded  as  the  essential 
laws  of  mankind.  They  were  everywhere  similar, 
therefore,  it  was  argued,  they  must  have  a  common 
principle.  The  common  principle  was  Nature,  and  these 
laws  were  called  Natural  Laws,  and  as  such  they  were 
fundamental,  prior  both  in  time  and  in  sanction  to  man- 
made  laws,  which  varied  from  community  to  community. 
.  Among  the  Greek  philosophers  the  distinction  was 
very    general.     In    the    Sophists    it    appeared    in    the 

distinction,  already  noted,  of  Nature,  with  its 
Sophists,  permanent  institutions,  and  Convention,  or 
Aristotle  d      artificial     man-made     institutions.     Carrying 

out  this  distinction,  the  Sophists  considered 
that  mankind  did  not  embody  any  of  the  permanent 
elements  of  Nature,  but  that  every  people  legislated  for 
itself  according  to  its  own  notions.  The  Cynics,  another 
school  of  Greek  thought,  maintained  the  view  of  nature 
later  voiced  by  Rousseau,  as  meaning  simplicity  of  life. 
Human  institutions  were  looked  on  as  artificial,  and,  as 
such,  opposed  to  nature,  and  wrong.  The  distinction 
also  appears  in  Plato,  who  contrasts  abstract  justice  with 
the  written  laws  of  the  state;  and  in  Aristotle,  who,  in 
his  Ethics,  divides  justice  into  natural  and  legal  01 
conventional,  and  law  into  common  and  peculiar. 

It  is  to  the  Stoics,  however,  that  we    owe    the    most 
important  presentation   of   the  theory   of   natural   law. 

To  the  Stoics  natural  law  was    the    universal 

divine  law  of  reason,  manifested  in  both  the 
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moral  and  the  material  worlds.  Man's  reason  was  only  a 
part  of  the  law,  but  in  virtue  of  this  natural  element  in 
him — his  reason — man  could  understand  the  relations  of 
things.  Man's  reason,  therefore,  was  the  instrument 
through  which  the  law  of  Nature  was  revealed,  and,  as 
the  Stoic  ideal  was  to  live  according-  to  nature,  reason 
was  the  criterion  of  what  was  good  or  bad.  Social 
institutions  therefore  were  not  conventional :  they  were 
the  results  of  reason,  or,  what  is  the  same  thing, 
manifestations  of  the  law  of  Nature. 

The  Stoic  theory  passed  through  Cicero  into  Roman 

Law.     The  centre  of  Cicero's  "teaching  is   that   in   every 

individual  there  are  certain  feelings  implanted 

Cicero.  ky  £jQ(j  or  Na£ure .  these  feelings  are  common 

to  everybody .  The  law  of  Nature  to  him  was  the 
universal  consent  of  mankind.  "Universal  consent," 
he  said,  "is  the  voice  of  nature."  Universal  consent 
meant  the  ordinary  common-sense  opinion  of  reasonable 
beings,  and  in  this  form  the  law  of  Nature  passed  into 
the  field  where  it  had  the  greatest  vogue — Roman  Law. 
In  Roman  Law  the  conception  of  natural  law  was 
encouraged  not  only  by  the  Stoic  theory  but  by  actual 
Roman  historical    circumstances.     From    the  earliest 

Law.  period  in  Roman  history,  the  foreign  popula- 

tion in  Rome  had  an  important  determining  power  in  the 
course  of  Roman  development.  Various  causes,  such  as 
commercial  intercourse  and  the  instability  of  provincial 
governments,  led  to  a  large  number  of  immigrants  to 
Rome  every  year,  and  these  aliens,  or  peregrin/',  though 
they  often  had  very  close  business  and  social  ties  with 
Rome,  were  really  outside  the  pale  of  Roman  civil  law. 
At  first  they  had  no  rights,  either  private  or  public,  but 
the  Roman  courts  had  to  adjudicate  on  cases  in  which 
they  were  concerned.  Such  a  state  of  affairs  is  unknown 
in  modern  times.  Modern  European  communities  do  not 
allow  such  accessions  of  alien  elements  as  endanger  the 
native  population.  Further,  absorption  of  alien 
elements  is  far  quicker  nowadays.  In  ancient  times  the 
original  citizens,  believing  themselves  knit  together  by 
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blood  ties,  did  not  favour  the  external  usurpation  of  what 
was  their  birthright.     In  Borne  these  aliens  at  first  had 
no    law,    but   when    t'iie    Romans    recognised    that    their 
presence,     instead     of      being     dangerous,      was      often 
beneficial,  they  made  special  legal  provision  for     them. 
They  did  not  share  in  the  Roman  civil  law,  which  was 
a  privilege  reserved  for  Roman  citizens  only.     What  the 
Romans  did  was  to  select  rules  of  law  common  to  Rome 
and  to  the  different  communities  from  which  the  immi- 
grants came.     They  thus  had    one  law    for    foreigners 
and     another     law     for  themselves.        The  law  for  the 
foreigners  was     merely     a     selection     from     the     laws 
common  to  the  various  communities  and  Rome.       The 
technical  name  of  these  laws  wa'3  the  ius  gentiurn,  or  law 
common     to     all     nations.       This     law,     selected     and 
codified  by  Roman  lawyers,  was  quite  distinct  from  the 
civil  law,  or  his  civile,  applicable  only  to  Roman  citizens. 
Two  eliementts  therefore   co-existed  in  the  Roman  system  : 
as  the  Institutes  of  Justinian  express  it,  "  All  nations  .  . 
.   .   .  are  governed  partly  by  their  own   particular  laws 
and  partly  by  those    laws    which    are    common    to    all 
mankind.     The  law  which  a  people  enacts  is  called    the 
Civil   Law    of    that   people,    that   which    natural   reason 
appoints   for   all   mankind   is  called  the  Law  of  Nations, 
because  all  nations  use  it." 

The  law  for  foreigners  was  promulgated  by  the  Roman 

praetor,  and,  as  it  was  the  common   law   of  all  nations, 

it  was  also  regarded  as  the  result  of  natural 

iusS'naturaie   reason,    and    called    ius   naturale   or   natural 

and  jus         law#     The  ius  gentium  and  ius  naturale  were 

thus  identified.     The  ius  gentium    was    much 

looked  down  on  in  Rome,  as  it  was  applicable  not  to 

Romans  but  to  the  peregrim  or  foreigners.     The  pride 

of  the  Roman  lay  in  the  ius  civile,  or  civil  law,  which  was 

applicable    only    to     those     who  could  boast  of  Roman 

Citizenship.     One  might  reasonably     expect     that     the 

more  general  and  apparently  fundamental  principles  of 

the  ius  gentium,  would  have  commanded  more  respect ;  but 

in  Rome  the  sense  of  citizenship  was     so     intense    that 
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everything1  non-Roman  was  only  of  secondary  import- 
ance. The  ius  gentium  really  contained  legal  principles 
common  to  every  known  community.  The  basis  of 
these  principles  was  simply  good  faith  or  common  sense 
in  matters  of  trade  and  commerce,  and,  in  family  matters, 
normal  family  affections. 

The  fusion  of  the  law  of  nature  and  law  of  nations 
was  really  the  result  of  Greek  theory  being  applied  in 
cause  of  actual  practice  to  Roman  conditions.  When 
the  fusion.  the  Roman  lawyers  looked  about  for  a 
philosophical  foundation  of  law  they  found  the  Stoic 
idea  of  the  law  of  iTature  suitable  for  their 
purposes.  The  Stoic  idea  of  brotherhood,  too,  was 
helped  by  historical  events.  The  idea  of  universal 
empire  had  been  shown  practicable  by  the  conquests  of 
Alexander  and  the  later  extension  of  Roman  power. 
The  religions  of  the  East  overran  the  West ;  commerce 
was  bringing  the  various  Mediterranean  peoples 
together.  Greek  and  Latin  spread  to  all  parts  of  the 
world,  and  became  international  languages.  The 
universal  empire  of  Rome,  in  fact,  seemed  the  realisation 
of  the  Stoic  ideal,  and,  in  legal  matters,  it  was 
recognised  that  there  must  be  a  law  for  Roman  and  non- 
Roman  alike.  This  law  was  the  ius  gentium,  founded  on 
the  natural  reason  of  mankind :  in  other  words,  the 
ius  gentium  was  the  ius  naturale. 

Gradually  it  was  recognised  that  the  ius  gentium 
or  ius  naturale  was  more  important  than  the  ius  civile. 
The  edict  of  the  Roman  praetor  who  legislated  for 
foreigners  thus  superseded  the  ius  civile.  The  contrast 
between  the  ius  gentium  and  ius  civile  helped  all  the 
more  to  fuse  the  ius  gentium  and  ius  naturale.  The 
strongest  element  in  the  fusion,  however,  was  the  con- 
ception of  equity.  Equity  (which  comes  from  the  Latin 
word  acquus,  meaning  fair)  conveys  the  notion  of  the 
levelling  of  differences,  and  this  was  essentially  what 
the  ius  gentium  did.  The  old  Roman  law  recognised  a 
multitude  of  differences  between  classes  of  men  and 
property,  but  this  distinction  disappeared  in     the     ius 
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gentium.     The  "sense  of  practical  convenience  "  of  the 
.  lioinans  helped  in   this,   for  they  were  always  ready  to 
bend  formal  law   to   suit  indvidual  cases.     Equity  was 
fairness,  or  the  common  sense  application  of  the  law,  and 
thus    it    had    a    moral  application,  though  primarily  its 
application  was  not  ethical.     The  connexion  between  the 
levelling  of  the  law,  and  the  symmetry  of  nature  on  the 
one  side,  and  the  justice  of  the  law  of  Nations  on  the 
other,  brought  about  the  identification  of  the  one  with 
the     other.        The     identification,     however,     was     not 
altogether  complete,  as  in  the  case  of  slavery,  which  was 
universal,  and,  accordingly,  a  matter  for  the  ius  gentium, 
and  philosophy  had  shown  it  contrary  to  nature.     Like- 
wise,   in   the   ius  civile  there   were   statutes   ascribed   to 
natural   reason.     Further,    there    were    elements    in  the 
ius    gentium     not    universal,     which    were     classed     as 
ius  gentium  because  they  were  certainly  not  matters  of 
the  ius  civile.     Generally  speaking  the  two  terms  were 
synonymous,   though  the  jurists  use  ius  naturale  when 
they  speak  of  motive,  and  ius  gentium  when  making  a 
practical  application  to  a  given   case.     As  Bryce   says, 
the    connotation    of   the   two   terms  is   different,     while 
their  denotation,   save  as  regards  these   smaller  points, 
especially  slavery,  is  the  same. 

After  the  decline  of  the  Roman  jurists,   the  idea  of 

natural  law  was  kept  alive  by  the  religious  and  philosoph- 

Deveiopment   ical   writers   of   the   middle    ages.        Passing 
m  Mediaeval    £  ■.  v    •  j     i  -i  i  i.        l 

times.  from  law  into  religion  and  philosophy,  natural 

law  became  an  ethical  ideal  or  standard.     Identified  as  it 

was  by  many  leading  writers  with  the  law  of  God,   it 

represented   divine   justice,  according   to   which  princes 

had  to  rule,  and  subjects  obey.     The  earliest  traces  of 

modern  democracy  are  to  be  found  in  the  writers  who 

insist  that  if  the  law  of  God  or  Nature  is  broken     by 

rulers,  then  automatically  the  duty  of  subjects  to  obey 

ceases.     Modern  civil  and  religious  liberty  owe  much  to 

natural  law  as  a  standard  or  ethical  ideal. 

It  is  impossible  here  to  do  more  than  mention  the  chief 
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exponents  of  mediaeval  theories  of  natural  law.        The 
uioian  Roman  lawyer  Ulpian  (of  the  third  century) 

divided  law  into  ius  naturale,  ius  gentium 
and  ius  civile,  a  tripartite  division,  which,  passing  into 
the  Institutes  of  Justinian,  was  almost  universally 
accepted  by  the  lawyers  and  ecclesiastics.  The  ius 
naturale  and  ius  gentium,  it  will  be  seen,  are  separated. 
The  ins  naturale,  according'  to  Ulpian,  was  the  law  taught 
by  nature  to  all  living  beings.  It  was  not  peculiar  to 
man  alone.  It  was  equivalent  to  animal  instinct.  The 
ius  gentium  was  the  law  peculiar  to  men. 

The  ecclesiastical  writers,  or  canonists,  were  more 
uniform  in  their  conception  than  the  lawyers.     Though 

the  leg'al  writers  wavered  from  one  view  to 
canonists—  another,  the  canonists  accepted  the  division 
division  S        °^  tTlpian,  over  and  above  which  they  held 

that  natural  law  (as  in  Gratian,  the  founder 
of  canon  law)  was  identical  with  divine  law.  Law  was 
divided  thus : — 

Law 


I  I 

Natural  Law  Customs 

Divine  Law. 


i  I 

Ius  gentium.  Ius  civile. 

The  canonists  rejected  the  idea  of  the  law  of  Nature 
as  equivalent  to  animal  instincts.  Gratian  says  natural 
law  is  the  gospel  teaching  which  tells  you  to  do  towards 
others  as  you  would  that  they  should  do  towards  you. 
Rufinus,  a  commentator  on  Gratian,  is  more  explicit: 
he  says  natural  law  may  have  the  meaning  of  instinct, 
but  it  really  should  be  looked  on  from  its  human  side. 
It    is,    says,    a    quality   implanted    by    Nature,    leading 


POLITICAL    SCIENCE. 


147 


men   to   seek  what  is  good  arid  avoid  what  is  evil, 
divides  it  into  three,  thus  :  — 

Natural  Law  (ins  naturale). 
I 


He 


Commands  (to  do  Prohibitions  Demonstrations 

what  is  useful).  (e.y.,  against  (f-g-,  what  is 

killing  each  expedient,  e.g., 

other).  that  all  men 

should  be  free). 

The  canonists  thus  reject  the  instinct  theory  of  natural 
law,  replacing-  it  by  the  idea  that  natural  law  is  the  law 
of  the  gospel  or  of  God.  The  many  difficulties 
8t.  Thomas  arising  out  of  this  theory  were  dismissed  in 
Aquinas.  ways  we  cannot  discuss  here.  We  must, 
however,  note  the  treatment  of  the  question  by  St. 
Thomas  Aquinas.  St.  Thomas  (who  lived  in  the  thirteenth 
century)  represents  the  culmination  of  scholastic  theory. 
Half  a  century  after  his  death  political  theory  became 
permeated  with  the  questions  of  Church  versus  State, 
leading  to  the  Reformation  in  the  religious  sphere  and 
to  revolution  in  the  political.  St.  Thomas  divides  law 
thus  :  — 

Law 


Eternal 
(Lex  Aeterna). 


Natural 

(Lex  Naturolis) 


Human 
(Lex  Humana). 


Divine 
(Lex  Divina). 


St.  Thomas  defined  law  in  general  as  an  "  Ordinance 
of  reason  for  the  common  welfare,  promulgated  by  him 
who  has  the  care  of  a  community."  Eternal  *att 
is  the  plan  of  the  universe,  the  basis  of  the  government 
of  all  things,  pre-existent  in  the  mind  of  God.  It 
is  the  law  of  the  Author  of  all  things;  it  is  the 
essence  of  law,  known  by  "reflexion  "  to  man.  Natural 
law     is     that     part    of  the  eternal  reason  or  law  which 
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carries  man  to  his  true  end.  It  is  summed  up  in  one 
precept,  viz.,  avoid  evil  and  do  good.  This  precept  is 
fundamental,  and  is  the  basis  of  human  law.  Human 
law  is  based  on  natural  law.  It  is  natural  law  made 
known  through  human  reason,  and  applied  to  earthly 
conditions.  It  is  derived  from  natural  law  in  two 
ways :  — • 

(a)  In  consequence  of  the  general  principle  of  do 

good  and  avoid  evil. 

(b)  As    a    particular    application   of    the    general 

principle  (e.g.,   that  so-and-so  be  punished 

for  a  definite  act). 
Divine  law  corrects  the  imperfections  of  human  law 
and  natural  law.  It  is  the  law  which  supplements  human 
latv,  which  in  itself  is  insufficient.  It  is  necessary  for 
man's  true  end,  which  is  beyond  nature,  and,  unlike 
hnman  law,  which  is  obscure,  it  is  clear,  exact,  and 
infallible,  affecting  the  internal  part  of  man,  while 
luiman  law  affects  only  externals.  Divine  law  is  the 
law  of  Revelation,  and  is  divided  into  (a)  the  Old  Law 
(of  the  Old  Testament),  and  (b)  the  New  Law  (of  the 
New  Testament). 

To  St.  Thomas  the  ius  gentium  was  part  of  natural 
law,  the  part  applying  to  the  relations  of  men  with  one 
another,  e.g.,  in  buying  and  selling.  Natural  law  he 
conceived  of  as  applying  to  both  men  and  animals. 

Lord  Bryce  (in  his  Studies  in  History  and  Juris- 
summary  of  prudence,   Vol.   II,   pp.    148 — 50)    enumerates 

LawnofgS  °f  DO  l('ss  f'ia11  s^x  meanings  given  to  Nature  by 
Nature.  the  Roman  jurists:  — 

1.  The  character  and  quality  of  an  object,  or  of  a 
living  creature,  or  of  a  legal  act  or  conception. 

2.  The  physical  system  of  the  Universe  and  tihe 
character  which  it  bears.  Thus  it  is  said  that  Nature 
has  taken  some  objects  (e.g.,  the  sea  and  air)  out  of  the 
possibility  of  private  ownership. 
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3.  The  physical  ground  of  certain  relations  among 
men,  as  in  the  case  of  blood  relationship,  e.g.,  the  rule 
that  persons  under  puberty  should  have  a  guardian. 

4.  Eeason  is  often  denoted  by  the  term  Nature,  e.g., 
Nature  prescribes  that  no  one  shall  profit  by  harm  and 
injury  to  another,  and  that  a  buyer  may  make  a  profit  on 
r,  re-sale. 

5.  Good  feeling  and  the  general  moral  sense  of 
mankind.  For  instance,  Nature  ordains  that  parent- 
shall  be  supported  by  their  children,  and  that  certain 
offences  {e.g.,  adultery)  are  disgraceful. 

6.  (In  TJlpian),  Nature  means  those  instincts  •which 
the  lower  animals  have  in  common  with  man. 

Generally  speaking,  the  Roman  conception  of  natural 
law  in  practice  amounted  simply  to  common  sense,  or 
fair  dealing  between  men.  In  Bryce's  words,  it  may  be 
characterised  as  "  Simple  and  Rational  as  opposed  to  that 
which  is  Artificial  or  Arbitrary.  It  is  Universal,  as  op- 
posed to  that  which  is  Local  01  National.  It  is  superior  to 
all  other  law  because  it  belongs  to  mankind  as  mankind, 
and  is  the  expression  of  the  purpose  of  the  Deity  or  of 
the  highest  reason  of  men.  It  is  therefore  Natural, 
not  so  much  in  the  sense  of  belonging  to  men  in  their 
primitive  and  uncultured  condition,  but  rather  as  corre- 
sponding to  and  regulating  their  fullest  and  most  perfect 
social  development  in  communities,  where  they  have 
ripened  through  the  teaching  of  Reason." 

The  Roman  lawyers  did  not  connect  the  law  of  Nature 
with  the  state  of  nature,  so  the  application  of  the  prin- 
ciples of  the  ius  natural'  or  ius  gentium  Was  not 
hindered  bv  the  necessitv  of  find  out  what  actuallv  did 
exist  among  primitive  communities.  Neither  did  the 
Romans,  as  was  done  later,  regard  the  law  of  Nature  as 
a  law  apart  from  positive  law.  with  a  sanction  distinct 
from  the  state:  nor  did  they  look  on  it  as  an  ideal. 
The  practical  common-sense  of  the  Romans  kept  them 
from  these  dangers  inherent  in  the  conception  of 
natural  law. 
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From  the  Roman  lawyers  and  Christian  theologians 
the  law  passed  into  modern  Europe  through  the  teachers 
in  the  13th  °*  ^aw  an^  philosophers.  During  the 
i«h  and  15th  thirteenth,  fourteenth  and  fifteenth  centuries 
the  precision  of  the  old  Roman  conceptions 
was  lost,  for  the  idea  entered  the  field  of  philosophical 
speculation  and  political  controversy.  Like  most  of  the 
theories  of  the  time,  it  was  used  at  one  time  by  the 
church  school  and  at  another  time  by  the  state  school 
as  a  final  appeal.  Not  the  least  important  part  of  its 
history  is  the  use  made  of  it  by  the  anti-monarchical 
writers,  who  argued  that,  as  natural  law  was  above  civil 
law,  therefore  subjects  were  justified  in  resistance  to 
kingly  transgressors  of  natural  justice.  In  this  way 
natural  law  was  a  theoretical  forerunner  of  modern 
democracy. 

The  modern  history  of  the  law  of  Nature  culminates 
in  the  French  Revolution,  with  the  Declaration  of  the 
Rights  of  Man,  in  1789.  After  the 
uict^w  Renaissance,  thinkers  began  to  seek  a  basis  of 

law  independent  of  the  .Bible  or  inherited 
authority.  The  French  lawyers  for  centuries  accepted 
in  theory  the  idea  of  nature  as  giving  simplicity 
and  uniformity  to  law.  Nevertheless,  this  idea  as 
implying  equality  and  iiberty,  just  as  in  Rome, 
was  not  applied  in  practice.  It  was  either  a  standard  of 
law  or  an  ideal,  and  till  Rousseau's  time,  it  did  not 
become  a  power  in  practical  politics.  The  French  law, 
in  fact,  in  spit.?  of  the  passionate  love  of  the  simplicity 
ofj  the  law  of  Nature  shown  by  the  French  lawyers, 
remained  very  heterogeneous.  Nor  did  the  centralised 
power  of  the  monarchy  bring  uniformity  into  the  legal 
system. 

The  idea  of  a  state  of  nature   was  common   from    the 

sixteenth  to  the    eighteenth    centuries.     The 

ofhNaturo.      history    of    the    state    of    nature    we    have 

already  given  in  outline  in  connexion  with  the 

Social    Contract    Theory.     Locke    in    particular    drew 

attention  to  the  connexion    between    natural    law     and 
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freedom.  In  1776  the  idea  was  embodied  in  the 
American  Declaration  of  Independence,  in  which  the 
equality  and  freedom  of  men  are  postulated.  These 
ideas,  going  to  America  from  Europe,  returned  with 
renewed  vigour  to  France,  and  provided  tJhe  theoretical 
basis  for  the  French  Revolution.  Rousseau's  ideal  was 
the  state  of  nature.  Everything  inconsistent  with  the 
state  of  nature  was  wrong.  The  state  of  nature  was 
thus  his  political  criterion  or  standard.  In  the  state 
of  nature,  all  men  were  born  equal.  This  idea  was 
current  also  in  Roman  law,  but  the  Roman  lawyers 
applied  it  only  in  the  sense  that  wherever  Roman  law 
applied,  the  Roman  courts  made  no  difference  between 
men.  In  the  French  Revolution  it  was  applied  to  all. 
Where  the  Roman  lawyers  had  said  that  men  were  equal, 
the  French  said  men  ought  to  be  equal.  The  notion  of 
equality  thus  became  a  catchword  for  revolutionaries. 
What  in  Rome  was  a  basis  of  right  was  made  in  France 
the  cause  of  a  terrible  wrong.  Passing  from  the  cold 
realm  of  'aw  to  the  heated  area  of  political  controversy, 
Nature  became  the  gospel  of  dreamers  and  agitators, 
and  shook  the  civilised  world  to  its  foundations.  It 
ultimately  died  away  as  the  result  of  the  experience  of 
anarchy  in  practical,  and  of  the  historical  spirit  in 
theoretical  politics. 

In  modern  law,    the   idea  of   nature  operates   or  has 
Law,odern      operated,  in  three,  distinct  ways  :  — • 

1.  In  Equity.  Equity  in  English  law  is  equivalent 
to  the  Roman  application  of  common  sense  or  fair 
1  Equality  dealing  in  cases  where  no  direct  law  governed 
the  issue.  Though  the  law  of  Nature  or  the 
ius  gentivm  is  not  specifically  mentioned  by  English 
jurists  as  the  basis  of  equity  decisions,  the  ideas  are 
Roman,  taken  from  either  Roman  law  or  canon  law. 
The  older  English  judges  referred  rather  to  the  law  of 
God  or  the  law  of  Reason.  Excellent  examples  of  the 
modern  law  of  Nature  are  to  be  found  in  India,  where, 
under  the  peculiar  circumstances  of  the  legal  systems 
prevailing  with  the  advent  of  the  English,    many    case3 
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were  not  covered  by  positive  law.  Thus  from  the  East 
India  Company's  earliest  days,  directions  have  been 
given  to  rulers  to  apply  the  principles  of  "  justice,  equity 
and  good  conscience  " — in  other  words  the  Roman  law 
of  nature  or  of  nations.  Bryce  quotes  the  order  of  the 
Indian  Civil  Procedure  Code  of  1882,  whidh  lays  down 
that  a  foreign  judgment  is  not  operative  as  a  bar  if, 
in  the  opinion  of  the  Court  which  deals  with  the  question, 
it  is  "  contrary  to  natural  justice." 

2.  Natural  law  and  International  law.  The  Roman 
equivalent  to  our  modern  International  law  was* 
i.  inter-  ^us  feciole.  The  bases  of  our  International 
national         law,  however,  were  the  ius  naturale  and  ius 

gentium.  International  law  is  based  on  two 
things — first,  the  customs  which  have  grown  up  among 
peoples  in  their  commercial  dealings  with  each  other,  and, 
second,  the  doctrines  of  legal  writers,  such  as  Grotiu^. 
The  legal  writers  found  in  the  law  of  Nature  the 
permanent  basis  of  all  international  relations.  The 
law  of  Nature  and  the  ius  gentium,  or  law  of  Nations,  to 
them  were  practically  synonymous.  The  ius  gentium 
of  the  Romans  was  really  a  part  of  Roman  law  applicable 
in  the  Roman  courts,  but  in  origin  it  was  "  inter- 
national," and  the  pihrase  "Law  of  Nature  and  of 
Nations  "  in  the  writers  of  the  sixteenth  to  the  eighteenth 
centuries  came  definitely  to  mean  what  we  now  know  as 
International  Law. 

3.  In  the  Philosophy  of  Law,  natural  law  (or.  in 
German,  Naturrecht)  has  in  recent  years  been  used  as 
ti  ,n  the  metaphysical  basis  of  legal  ideas  and 
philosophy      doctrines.     T5iis  has  been  peculiarly  the  case 

in  German  writers,  such  as  Roder,  Ahrens, 
Stahl  and  Trendlenburgh. 

Some  other  effects  of  the  idea  of  Nature  may  also  be 
noted.     1.     The     idea     of     Nature     in     literature     and 

effect's  of  art-     The     influence     of    Rousseau     was  not 

Nature  confined   to  politics.     He   attacked   not  only 

1.  in  political,  but    also  literary  and  artistic  forms. 

andrArt.re  The    classicism      of     the     seventeenth     and 
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eighteenth  century  writers  was  marked  by  artificial) iv 
and  mannerisms,  and  the  return  to  Nature  in  literature 
was  a  return  from  stilted  language  and  subjects  to  the 
description  of  natural  scenery,  country  and  family  life, 
in  the  simple  language  of  tie  household.  This  is  known 
as  the  Romantic  movement  in  literature,  the  English 
leaders  of  which  were  Wordsworth,  Coleridge,  Byron, 
Scott,  Shelley  and  Keats.  These  \  writers  _  also  were 
supporters  of  the  new  idea?*  of  political  or  civil  liberty 
current  at  the  time  of  the  French  Revolution. 

2.  The  idea  of  Nature  in  theology,  giving  us 
B_  ,n  what  is  known  as  Natural  Theology,  which  is 
Theology.        based  not  on  Revelation,  but  on  Reason. 

3.  In  Economics,  the  idea  of  natural  liberty  was  a 
theoretical  basis  for  the  doctrine  of  laissez-faire,  or  coni- 
*.  m  plete  freedom  from  government  interference 
Economics,  in  industry  and  commerce.  The  assumption 
in  this  case  is  that  things  will  naturally  work  out  for 
the  best  benefit  of  man  if  left  to  themselves. 

4.  The  idea  of  nature  in  natural  science.  The  laws 
of  cause  and  effect  in  the  physical  and  biological  worlds 
4  in  have  been  used  with  great  influence  as 
Natural  analogies  for  the  social  world.  Tlhe  most 
Science.  notable  modern  writer  of  this  school  is  Herbert 
Spencer. 

3.     Natural  Rights.     The  Meaning  of  Rights. 

From  tlhe  above  short  history  of  natural  law,  the 
influence  of  the  idea  of  nature  in  human  society  will  be 
clear.  The  consequences  of  the  idea  have  been  so  great, 
both  in  theory  and  in  history,  tlhat  we  must  examine  the 
notion  in  detail. 

The  earliest  noteworthy  distinction  is  that  which 
existed  between  Nature  and  Convention.  The  natural 
Nature  and  ^ e  in  ^hi's  sense  is  the  simple  or  primitive  life  ; 
Convention,  the  non-natural  or  conventional  is  the  life  of 
society  with  its  manners,  customs  and  various  institu- 
tions. In  its  widest  meaning  Nature  includes  every- 
thing that  exists.     Man,  therefore,  is  a  part  of  nature, 
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and  his  institutions  are  natural.  To  say  that  what  is 
natural  is  rig-ht  and  what  is  non-natural  is  wrong,  does 
not  appiy  accordingly  to  the  social  "conventions."  We 
might  substitute  for  the  meanings  of  nature  and  non- 
natural  in  this  sense  the  words  normal  and  abnormal. 
What  is  abnormal  is  not  wrong. 

Natural  law,  in  fact,  cannot  gire  an  absolute  rule  of 
conduct.     Where  it  is  regarded  as  the  equivalent  of  the 
Divine     law    or     the  revealed  will  of  God,  it 
taw" as'  might  be  held  that  natural  law  is  an  absolute 

a  Rule  of  law,  insomuch  as  it  is  the  will  of  the  Absolute 
or  God.  This,  however,  raises  the  twofold 
difficulty  of  revelation,  and  of  civil  society  as  distinct 
from  religions  society.  Natural  law,  like  divine 
law,  however  eternal  the  latter  may  be.  or,  in  what- 
ever way  it  may  be  revealed,  must  be  interpreted 
through  human  agency.  Human  reason  ultimately  is 
the  deciding  factor.  Natural  law  interpreted  in  this 
light  thus  becomes  the  law  of  human  reason.  Kant  who, 
accepts  the  Social  Contract  theory  not  as  an  historical 
explanatior-  of  the  origin  of  society,  but  as  a  standard  of 
justice,  regards  the  law  of  Nature  as  the  equivalent  of 
the  law  of  reason  (or,  in  Kant's  language,  the  categorical 
imperative  of  practical  reason).  Unlike  St.  Thomas 
Aquinas,  he  considers  that  human  reason  itself  is  the 
law-giving  authority. 

Natural  law,  again,  without  a  definite  authority  to 
enforce  it  can  only  be  an  ideal,  which  people  may  or  may 
Natural  not  obev  as  their  conscience  directs.     Natural 

La uy  3 c  «- 

an  ideal.  law  is  often  used  in  the  sense  of  law  as  it 
ought  to  be,  or  perfect  law,  as  distinguished  from 
imperfect  human  law.  In  this  sense  it  might  be  useful 
as  an  aim  to  human  aspirations,  or  a  standard  of  human 
law,  if,  indeed,  it  could  be  universally  promulgated  for 
purposes  of  comparison.  Otherwise  it  is  a  distinct 
danger  to  the  state.  The  state  is  a  human 
institution,  organised  in  government  through  human 
agency,  and  to  set  tfhe  rule  of  natural  law  against 
'the  rule  of  the  law  of  the  state  is  to  introduce  a  dual 
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sovereignty,  and  therefore,  a  dual  state,  which  is 
inconsistent  with  the  notions  of  both  sovereignty  and 
state. 

Though  natural  law  and  natural  rights  are  now  very 
generally   dismissed   from   the   sciences   of   botJh   morals 
and  the  state,     they    had     a    very    consider- 
nafurai06  °f    a^e  influence  on  certain  types     of     political 
Law.  thought     of     last     century.     The     particular 

school  the  thought  of  which  is  based  on 
ideas  of  natural  right,  is  kDown  as  the  Individualist 
sc'hool,  of  which  John  Stuart  Mill  and  Herbert  Spencei 
are  the  most  noted  exponents.  For  a  more  detailed 
analysis  of  the  ideas  of  that  school,  the  student  must 
refer  to  the  chapters  on  the  End  of  the  State  of  and  the 
Functions  of  Government.  At  this  stage,  our  purpose  is 
to  analyse  the  meaning  of  Rights,  an  analysis  to  Avhich 
the  above  notes  on  natural  law  will  be  helpful. 

Rights  must  be  distinguished  from  powers.  Nature 
gives  every  normal  man  certain  powers.  These  powers 
are  simply  the  brute  force  or  instincts  with 
Rights!8  °  which  every  one  is  endowed  at  birth,  just  as 
animals  are.  Rights  arise  from  the  fact  that 
man  is  a  social  being.  He  exists  in  society  along  with 
other  men  who  are  more  or  less  similar  to  himself.  Each 
one  in  society  is  endowed  with  powers,  but  rights  arise 
from  the  consciousness  on  the  part  of  each  individual 
that  every  other  individual  has  similar  powers,  and  that 
it  is  in  the  common  interest  that  everyone  should 
be  able  to  exercise  his  powers.  For  the  existence  of  a 
right,  therefore,  there  must  be  (a)  a  power,  and  (b)  a 
recognition  of  the  exercise  of  that  power  as  necessary 
for  the  common  welfare  by  others  having  similar 
powers.  These  two  elements  form  the  raw  material  of 
rights  ;  for  ths  full  confirmation  of  a  right  there  must  be 
a  third  element — the  claim  to  the  recognition  of  the 
power  by  everyone  possessing   the  power. 
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Rights  arise  from  the  moral  nature  of  man.  Rights 
are  powers  of  free  action,   and   every  individual  must 

from  his  very  nature  have  certain  powers  of 
Arise"'8*1*8    ^ree  acti°n«       The  elementary  needs  of  life, 

not  to  speak  ofi  the  higher  needs  of  social 
life,  demand  movement,  work,  speech,  etc.  To  fulfil 
one's  needs  a.s  a  man  one  must  thus  have  certain  powers 
of  free  action ;  still  more  is  such  action  necessary  to  fulfil 
one's  nature  as  a  social  being.  Every  individual  exists 
in  society.  As  a  moral  agent  each  one  is  capable  of 
acting  according  to  a  certain  conception  of  what  is  good 
for  him,  or,  as  we  may  call  it,  a  moral  ideal.  The  rigflrta 
of  the  individual  are  the  conditions  under  which  he  is 
able  to  realise  this  ideal.  The  ideal  is  slhared  by  other 
moral  agents  in  society,  and  the  claim  of  one 
individual  to  realise  his  ideal  must  be  recognised 
by  others.  Fveryone  is  coviscious  that  not  only  has 
he  certain  powers  of  development  according  to 
an  ideal  conception  of  his  own  good,  but  that  he 
possesses  these  powers  in  common  with  other  individuals 
who  likewise  have  a  conception  of  a  good  or  ideal 
towards  the  reaching  of  which  they  have  certain 
powers.  Rights  arise  therefore  from  individuals  as 
members  of  society,  and  from  the  recognition  that,  flor 
society,  there  is  an  ultimate  good  which  may  be  reached 
by  the  development  of  the  powers  inherent  in  every 
individual.  The  consciousness  of  the  common  interest 
turns  powers  into  rights ;  and  the  only  proper  sense  in 
which  we  can  speak  of  natural  rights  is  as  rights 
necessary  to  the  ethical  development  of  man  as  man. 

Another  way  of  saying  this  is  tnat  rights  imply  obli- 
gations, f>r  that  rights  imply  duties.  In  society  the 
acts  of  individuals  are  limited  by  the  interests 
Dulles.  and  °^  °*ner  individuals.  If,  therefore,  one  indi- 
vidual wishes  to  act  in  a  certain  way,  he  must 
concede  the  same  power  of  action  to  his  neighbours. 
The  state  exists  to  maintain  and  co-ordinate  the  various 
claims  of  individuals,  so  that  the  fundamental 
duty    of    every     individual  is  obedience  to  the  state  as 
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organised  in  government.  The  state  represents  the 
collective  interests  of  the  community.  Its  interests  are 
therefore  superior  to  the  in tt rests  of  any  individual, 
for  were  there  no  state  there  would  be  no  rights,  but  only 
powers,  or  brute  force .  The  commands  of  the  state,  or 
laws,  are  the  conditions  of  rights,  and  these  rights 
involve  the  duties  of  obedience,  allegiance  and  support, 
both  moral,  &uch  as  by  public  service,  and  material, 
such  as  by  pacing  taxes. 

The  state,  founded  on  the  intelligences  and  wills  of 
individuals  composing  it,  must  maintain  and  co-ordinate 

the  rights  of  its  citizens.  This  it  does 
Function  of  through  its  system  of  law,  and  behind  its  law 
the  state.       is  the  supremacy  of  the  state,  the  supremacy 

that  actually  arises  out  of  the  very  rights  the 
state  exists  to  maintain.  The  state  provides  the  per- 
manent power  whereby  its  citizens  can  live  moral  lives. 
The  powers  or  forces  of  individuals  become  rights  when 
mutually  recognised,  and  the  state  gives  the  conditions 
whereby  the  conception  of  a  common  good  can  be 
worked  out  by  each  individual  in  his  own  life  along  with 
his  fellows. 

When  these  rights  are  formulated,  they  are  upheld  by 
the  power  of  the  state.  It  is  in  the  formulation  of 
The  rights  that     the     state     shows     itself     most 

Ff°Rl-IUhat'on  necessaiT-     Obviously,  where  there  is  a  large 

number  of  individuals,  each  with  his  separate 
claims,  it  is  necessary  to  define  claims.  In  many  cases 
both  rights  and  obligations  are  vague.  Thus,  in  matters 
of  property,  contract,  and  family  relations,  some  general 
principles  may  seem  obvious,  but  the  applications  of  these 
principles  to  individual  cases  may  raise  difficulties.  In  the 
case  of  a  child  reaching  his  or  her  majority,  or  in 
the  case  of  the  making  of  wills,  many  possible  ways  of 
deciding  might  be  given,  bur  the  law  must  decide  which 
method  it  -will  accept.  Not  only  is  there  the 
necessity  for  the^  formulation  of  law;  there  must  also  be 
interpreters  of  disputes.  No  law  is  so  clear  or  compre- 
hensive that  it  can  cover  every  possible  case.     Disputes. 
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or  cases  not  contemplated  in  the  law,  must  arise,  and 
interpretation  and  decision  are  necessary.  Interpreta- 
tion and  decision  require  judges,  who  also  must  decide 
cases  which  are  not  met  by  existing-  law  by  what  is  known 
as  her  priiicipies  of  equity.  The  law  must  also  declare 
the  penalties  which  will  follow  illegal  actions,  these 
penalties  being  decided  according  to  the  danger  to  the 
state  involved  in  breaking  the  law.  The  law  also  must 
be  known,  that  is,  it  must  be  published,  and  definite. 
4.     Eights  against  the  State. 

There  are  no  rights  of  nature  unless  nature  be  under- 
stood in  the  sense    indicated.     Eights    arise    from    the 
nature  of  man,  it  is  true,  but  the  proper  inter- 
pights  pretation  of  that  nature  gives  a  very  different 

the  state.  result  from  that  given  by  the  upholders  of  the 
so-called  state  of  nature.  The  "  natural 
rights"  of  these  "men  of  nature "  are  simply  their 
natural  powers  or  brute  force,  which  are  limited  only 
by  the  biute  force  of  others,  or  by  the  "  natural  "  limits 
of  mere  muscular  power  or  cunning'. 

No  moral  development  is  possible  in  such  a 
condition  for  the  simple  reason  that  such  individuals  are 
not  moral  agents.  Eights  arise  from  the 
o*hfhe,?ndtilv°i"  exls^ence  °f  moral  agents  in  the  moral  medium 
dual  and  of  societv,  and  as  such,  rights  iinplv  duties. 
There  is  no  absolute  right  in  any  man : 
absolute  right  to  do  or  choose  as  one  likes  is  an  attribute 
not  of  man  but  of  the  Absolute,  or  God. 

The  state  exists  to  maintain  and  co-ordinate  the  rights 
arising  among  men,  and,  as  such,  is  a  necessary  element 
No  Rights      in  *ne  moral    perfection    of    mankind.     The 
against  the    question     frequently     occurs — both  in  theory 
tate*  and  practice — whether  the  individual  has  any 

righcu  against  the  state.  From  the  above  discussion  on 
the  meaning  of  rights  the  answer  to  this  question  is  clear. 
The  individual  has  no  rights  against  the  state.  To  have 
rights  against  the  state  is  tantamount  to  saying  that  the 
individual  has  no  rights  at  all.  If  there  is  no  state  there 
are  no  rights,  but  only  powers.    The  state  is  essential  to 
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the  existence  of  rights  among  mankind.  In  a  perfect 
society  with  everyone  sufficiently  moralised  to  know  his 
own  good,  the  state  would  be  unnecessary :  in  other 
words,  the  state  is  necessary  because  our  moral  destiny  is 
not  reached.  Men  are  weak  and  erring,  and  till  they 
have  ceased  to  be  so  the  state  will  be  essential. 

To  say  there  are  no  rights  against  the  state,  however, 
does  not  mean  that  the  individual  has  no  rights  against 
Rights  a  particular  form  of  government.     A  govern- 

against  nient     may     so     far     defeat     its     object     as 

farm's  of  the  organisation  of  the  state,  which  exists 
Government.  for  ^e  moral  g-00d  of  man,  that,  to  fulfil 
their  moral  destiny,  the  citizens  of  the  state  may  have 
to  chang-e  the  form  of  government.  Thus  where  the  form 
of  government  is  a  despotism,  giving  no  security 
of  person  or  property,  obviously  individuals  cannot  live 
a  proper  moral  life.  Where,  to  favour  a  few, 
a  government  reduces  the  majority  of  citizens  to  moral 
inanition,  the  citizens  have  a  right  on  moral  grounds  to 
change  the  government.  The  form  of  government  thus 
can  be  altered  in  the  interests  of  the  state. 

In  modern  representative   government   to   change   the 

form  of  government  is  not  difficult.       The     opportunity 

for  the  exercise  of  their  own  power  is  given  to 

^Mod'enti*  *ne  PeoPle-  They  possess  the  political 
Democracy,  sovereignty  which  is  the  condition  of  the 
legal  sovereignty.  The  right  to  change 
the  form  of  government  thus  rests  with  themselves. 
The  right  to  change  the  form  of  government  is  to  be 
distinguished  from  any  so-called  right  of  revolution. 
Theoretically  the  right  to  change  the  form  of  govern- 
ment and  the  right  of  revolution  are  merely  different 
degrees  of  the  same  thing,  but  revolution  is  not  justifi- 
able even  as  an  extreme  measure,  insomuch  as  revolution 
as  a  rule  brings  about  greater  evils  than  it  suppresses. 
Revolution  usually  means  general  anarchy  and  a  dis- 
appearance for  a  time  of  all  conditions  of  the  normal 
moral  life.  The  recent  example  of  Russia  shows  how 
revolution,    however    just    the  causes,    may  lead    to    a 
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complete  loss  of  freedom,  save  the  "  freedom  "  of  force. 
The  evils  of  the  Russian  Revolution  were  far  greater 
than  the  evils  of  the  previous  autocratic  rule.  So- 
called  bloodless  revolutions,  or  as  the  French  call 
them,  coups  d'etat,  are  merely  sudden  radical  changes  in 
the  form  of  government ;  the  citizens  are  not  deprived 
of  the  rights,  on  which  their  lives  as  individuals  are 
based. 

Similar   arguments   apply   to    the  right  of   resistance. 
In  modern  representative  governments  laws  are  made  by 
majorities,      and     minorities     must     concur. 
Resis'tanoe.      Minorities  have  no  right  of  unlawful  resist- 
ance to  a  law  which  they  dislike.     A  minority 
has     always     the    right     to     make     itself     a     majority, 
i.e.,  to  make  its  own  point  of  view  so  persuasive  that  the 
majority  will  support  it.      A  law  remains  a  law  till  it  is 
repealed  by  the  ordinary  law-making  process,  and  if  the 
law  is  irksome  to  many  individuals,     they    must    first 
persuade  others  of  the  justice  of  their  case  to  give  them 
the  majority  necessary  io  repeal  the  law.     A  law  some- 
times dies  out  without  formal  repeal.     The  necessity  for 
its  existence  may  have  passed,  or  its  existence  may  be 
so  unpalatable  to  the  common  consciousness  that  either 
the  government  will  not  enforce  it  or  the  law  will  be 
allowed  to  lapse.     Every  government  must  enforce  laws 
vital  to  rights  and  the  common  good. 


CHAPTER  VII. 

LIBERTY—  (continued) . 

5.     Civil  Liberty. 

The  nature  of  rights  has  been  explained,  therefore  we 
are  now  in  a  position  to  appreciate  the  meaning  of  Civil 
Liberty.     Civil  Liberty  arises  from  the  state. 
what  civil      The  state  is  organised  in  government,  which 
Means?'  lavs  down  laws,  executes  them,  and,  through 

the  judiciary,  interprets  them  in  disputed 
cases.  The  powers  of  government  are  determined  by  the 
state,  so  that  the  sovereignty  of  the  state  is  the  guarantee 
of  individual  liberty  against  the  government.  Govern- 
ment exercises  its  powers  only  to  the  extent  and  in  the 
way  allowed  by  the  sovereign  community.  The 
sovereignty  of  the  state  is  expressed  in  its  laws,  and  in 
every  state  there  are  two  types  of  law  :  — 

1.  Public  law 

2.  Private  law 

which  guarantee  the  individual  respectively 

1.  Against  the  government 

2.  Against    other    individuals,    or    associations    of 
individuals. 

Public  law  guarantees  the  individual  against 
governmental  interference ;  private  law  guarantees 
him  against  other  individuals  or  associations  of 
individuals.  In  subsequent  chapters  more  will  be 
said  about  these  types  of  law.  Here  it  is  necessary  to 
observe  that  the  methods  whereby  states  guarantee 
individuals  against  government  vary  considerably.  In 
every  state  there  is  a  body  of  fundamental  principles 
which  regulates  the  conduct  of  government.  These 
principles,  sometimes  written,  sometimes  unwritten,  are 
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called  the  constitution.  Where  a  constitution  is 
definitely  written,  as  in  the  case  of  the  United  States, 
the  general  principles  of  government,  an  outline  of  its 
organisation  and  a  definite  number  of  general  guarantees 
of  individual  liberty  are  given.  Where,  as  in  the 
United  Kingdom,  the  constitution  is  unwritten,  tradi- 
tions, customs  and  laws  prescribe  the  form  of 
government  and  the  guarantees  of  individual  liberty. 

Such    constitutional    guai'antees   are   characteristic    of 
modern  democratic  states.     In  states  where  the  distinc- 
tion between  the  state  and  government  was, 
The  state        0r    is    not     clear,     naturally     there     is     no 
Government,    guarantee   on  the   part  of   the   state   against 
government.     Thus  in  a  despotism,  where  the 
only  will  is  the  will  of  the  despot,  there  can  be  no  indi- 
vidual     freedom      save      for     the      individual      despot. 
The    same     is     true    of    theocracy,     where     the     inter- 
preter of  the    will    of    God    is    supreme.       Freedom    in 
such  cases  means  freedom,  to  do*  what  the  despot  allows. 
The  same  is  true  of  the  feudal  and  absolute  governments 
of   the  mediaeval   and   early  modem   ages.     In  modern 
democracies,  however,  we  find  that  the  will  of  the  com- 
munity continually  checks  the   government.        In    most 
countries  that  will  is  expressed  in  the  constitution,  and 
the    government    cannot    go    beyond    the    constitution 
without  breaking  the  law.     Thus  in  the  United  States 
the  legislature,  Congress,  must  work  within  prescribed 
limits ;    and    the    government    was    so    organised  at  the 
begining  as  to  give  the  least  change  of  despotism.     The 
legislature,     the     executive     and     the     judiciary     were 
organised  separately  to  ensure  that  the  lawmaker  should 
not  carry  out  his  own  laws  or  interpret  them  in  cases 
of  dispute.     In  England  the  opposite  is  the  case.       The 
legislature  is  supreme :  it  can  make  or  unmake  any  law 
it  pleases,  but  behind  its  acts  lies  the  will  of  the  people, 
which,   expressed  in  its  various  ways — at  elections,   in 
the  press,  on  the  platform — makes  the  conditions  under 
which  the  legislature  exercises  its  powers, 
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It  must  be  lemenibered  shat     constitutional     govern- 
ments    are     relatively     new.     In     origin     their    powers 

were   sometimes  elaborately  circumscribed   to 
Const!"  prevent    despotism.     Experience    has    proved 

!ni.»!7-LA.»    that   the    theoretical    limitation     of      govern- 

mental  powers  is  neither  the  sole  nor  the  chief 
guarantee  of  individual  liberty.  Naturally  enough  con- 
stitutional government,  coming  after  centuries  of  des- 
potism and  after  bitter  struggles  with  despotism  and  class 
privilege,  guarded  itself  as  carefully  as  possible,  but 
these  guarantees  have  sometimes  been  broken  to  serve  the 
very  ends  for  which  they  were  established,  and  countries 
with  no  elaborate  guarantees  have  possessed  as  much 
freedom  as  others.  Thus  in  the  United  States  there  is 
no  more  freedom  than  in  the  United  Kingdom.  The  key 
to  British  liberty  is  not  a  constitution  or  the  separation 
of  powers,  but  the  rule  of  law,  whereby  every  citizen  of 
the  country,  of  whatever  degree,  is  amenable  to  the 
same  process  of  law  as  his  neighbour.  On  the  continent 
of  Europe,  on  the  other  hand,  there  is  the  system  of 
administrative  law,  by  which  officials  are  subject  not  to 
ordinary  law  courts,  but  to  special  administrative  courts. 
Reference  will  be  made  to  this  later. 

6.     Particular  Eights. 

In  modern  civilised  governments  there  is  a  tendency 
to  regard  certain  rights  as  fundamental.     There  is  much 

difference  of  opinion  among  thinkers  con- 
partfouiar  cerning  the  extent  of  those  rights,  and  con- 
RFgbts,  siderable  variation  among  governments  as  to 

the  method  of  their  guarantee.  Taking  a 
general  survey  of  both  political  thought  and  practice, 
we  may  sum  up  these  right-?  thus  :  — 

1 .  Right  of  life  and  liberty. 

2.  Right  of  property. 

3.  Right  of  contract. 

4.  Rights  of  Free  Speech,  Reputation,    Discussion 

and  Public  Meeting. 
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5.  Eights  of  Worship  and  Conscience. 

6.  Eight  of  Association . 

7.  Eights  of  Family  Life. 

A  detailed  analysis  of  each  of  these  is  impossible  here. 
On  each,  however,  a  few  words  inust  be  given. 

1.  Right  of  life,  or  as  it  is  frequently  called  the 
Right  of  life  and  liberty.  As  we  have  seen,  rights  arise 
from  the  nature  of  man  in  society.  Obviously 
Right  of  all  rights  depend  on  life,  for  without  life  man 
Liberty!  can  exercise  no  rights  at  all.  Fundamental 
among-  rights,  therefore,  is  the  right  to  life. 
This  right  includes  not  only  the  right  to  live  but  the 
right  to  defend  oneself  against  attack.  Every  state, 
however  primitive  its  organisation,  provides  for  personal 
safety.  In  early  societies  the  power  to  avenge  or  punish 
was  in  the  hands  of  blood-relations ;  this  led  to  what  is 
known  as  blood-feuds.  In  modern  highly  organised 
communities  the  right  to  life  is  safeguarded  by  the  law, 
and  by  the  government  through  the  police  and  courts. 

Murder  is  heavily  punished,   though  the  notions  of 

punishment  vary  from  state  to  state.     The  idea  of  capital 

punishment,  i.e.,  a  life  for  a  life,   originates 

£.^2!i2L<,„>    parJv   from   the   human    desire    for    revenge 
punishment.    r    ,    •       ,      .  .  .  „    .,-.  .  » 

and  partly  trom  the  necessity  ot  ridding  society 
of  one  who  is  dangerous  to  it.  Modern  ideas  of  punish- 
ment tend  towards  the  recognition  of  the  right  to  life. 
Instead  of  a  murderer  being  hanged,  modern  penal  law 
tends  to  regard  him  as  one  who  must  be  removed  from 
society  for  some  time,  in  order  that  he  may  reform  and 
ultimately  resume  his  place  in  society  to  contribute 
towards  the  welfare  of  society  like  all  well-behaved 
citizens. 

The  right  to  life,  based  as  it  is  in  the  common  welfare 

of    society,     not    only    necessitates    the    prevention    of 

Suicide.  murder,  but  demands  the  punishment  of  those 

who  try  to  commit  suicide.     From  the  point 

of  view  of  the  general  welfare,  every  life  is  valuable,  and 


l^CLITICAL    SCIENCE.  165 

to  murder  another  or  murder  oneself  means  the  elimina- 
tion of  an  individuality  which  has  duties  as  well  as 
rights.  One  cannot  claim  security  to  one's  person  from 
encroachment  by  others  if  one  is  allowed  to  kill  oneself 
by  one's  own  free  act.  Suicide,  therefore,  is  an  injury 
to  societyl  and  those  who  attempt  it  are  punished. 

The  right  to  life  also  involves  the  right  to  selfi-defence. 
!For  self-preservation  force  may  rightly  be  used  even  if 
that  force  may  kill  others.  Force  of  this  kind 
Self-defence,  may  only  be  used  as  an  extreme  measure 
where  no  other  means  will  suffice.  In 
English  law  the  only  justification  for  the  use  of  extreme 
force  is  self-defence,  which  does  not  imply  the  right  of 
attacking.  The  interpretation  of  what  measure  of  force 
it  is  necessary  to  exercise  for  self-defence  remains  with 
the  courts  which  are  guided  in  their  judgments  by  the 
right  to  defend  one's  life  on  the  one  hand,  and  the 
existence  of  private  blood-feuds  on  the  other. 

The  right  to  life  involves  also  the  right  to  a  certain 
amount  of  personal  freedom — such  as  freedom  of  move- 
ment, the  right  to  the  exercise  of  one's 
Freedom.  faculties  and  of  determining  the  general  condi- 
tions of  one's  life.  Mere  life  without  move- 
ment would  be  meaningless,  and  without  the  exercise  of 
the  human  faculties  it  would  not  ries  above  the  level  of 
that  of  animals.  The  right  to  freedom  arises  from  the 
fact  that  there  is  a  society  to  the  general  good  of  which 
each  individual  can  contribute  something  and  have  a 
conception  of  what  that  good  is.  /Thus  slavery  is 
universally  condemned  because  the  good  of  society 
demands  that  each  man  must  be  able  to  determine  the 
conditions  of  his  own  life.  In  cases  where  such  deter- 
mination is  not  possible,  e.g.,  idiots  or  lunatics,  the 
right  to  life  is  still  respected  on  the  ground  that  either 
the  individual  is  curable  and  capable  of  later  self-deter- 
mination or  that   the     very    fact    of    their    continued 
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existence  performs  a  social  function,    by    calling-    forth 
family  or  philanthropic  feelings. 

But  the  right  to  life  and  liberty,  though  fundamental, 
is  not  absolute.     Thus    in    war    the    individual    life    is 

sacrificed.  Many  wars  it  is  true,  have  sacri- 
This  Right  ficecj  individual"  life  because  of  tire  personal 
absolute.        vanity  of  rulers :  the  right  to  life    was     thus 

infringed.  But  wars  such  as  the  recent  great 
war,  where  two  moral  ideals  were  at  stake,  involve  the 
sacrifice  of  life  as  a  condition  of  the  realisation  of  that 
ideal.  Green,  the  great  modern  English  ethical  and 
political  philosopher,  condemns  all  wars  on  the  ground 
tlhat  they  are  emblems  of  human  imperfection.  War  is 
only  necessary  because  states  do  not  really  fulfil  their 
functions  as  such  in  maintaining  rights  among  indivi- 
duals. Armies  are  due  to  the  fact  that  states  do  not 
live  up  to  their  purpose,  therefore  no  state  is  absolutely 
justified  in  traversing  the  rig'ht  to  life,  though  in  parti- 
cular instances  states  may  be  justified  in  going  to  war 
because  of  the  good  which  may  result.  The  right  to  life 
or  liberty ,  again,  may  be  suspended  where  tlhe  laws  are 
broken.  As  laws,  properly  understood,  exist  to  maintain 
a  system  of  rights,  obviously  if  they  are  broken  action 
must  be  taken  to  preserve  the  system.  Both  life  and 
liberty  therefore  depend  on  obedience  to  the  laws. 
Thus  in  the  case  of  murder  or  treason  the  murderer  or 
traitor  may  be  deprived  of  his  life,  and  in  the  case  of 
stealing  and  violence  the  offender  must  be  restrained. 
On  the  other  hand,  if  the  right  to  life  and  liberty  is 
to  mean  anj^thing,  there  must  be  safeguards  against 
arbitrary  action  on  the  part  of  the  government.  In 
France  before  the  Revolution  there  was  a  system  known 
as  lettres  de  cachet,  by  which  the  administration  was 
able  without  judicial  process  summarily  to  deprive  any 
individual  of  his  liberty.  These  letters  de  cachet  were 
issued  under  the  privy  seal  (cachet)  and  the  individual 
had  no  legal  process  to  secure  either  redress  or  freedom. 
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In  the  English  system  the  maximum  amount  of  indi- 
vidual liberty  is  secured  in  a  very  simple  way.     There  is 
in  England  no  definite  constitutional  guaran- 

.,',5ii'ldu•a,      tee  of  liberty,  such  as     is     given     in     some 
LiDdrty  in  ■*  •  *  °  ■ 

England.  modern  written  constitutions.  In  England 
personal  liberty  is  guaranteed  simply  by  the 
courts  of  law.  The  existence  of  constitutional  declara- 
tions of  the  liberty  of  the  individual  are  of  no  avail  with- 
out machinery  to  guarantee  it.  In  England  the  right  of 
personal  freedom  simply  means  the  riglht  not  to  be 
imprisoned,  arrested  or  coerced  in  any  manner  which 
is  not  justified  by  the  law.  Physical  restraint  in 
England  is  wrong,  except  the  individual  is  accuesd  of  an 
offence  and  is  to  be  brought  to  trial  in  the  courts,  and 
when,  after  trial,  he  is  convicted  and  has  to  be  punished. 
The  two  ways  in  which  this  principle  i?  upheld  are — 

1.  Redress  for  arrest 

2.  The  Habeas  Corpus  Acts. 

1.  Redress  for  arrest  means  that  a  person  who  ha3 
been  wrongly  arrested  can  either  have  the  wrongdoer 
punished,  or  exact  damages  in  proportion  to  his  injuries. 
Such  action  may  be  taken  against  any  person  in  the 
realm,  official  or  non-official. 

2.  The  Habeas  Corpus  Acts.  A  Habeas  Corpus  writ 
is  an  order  issued  by  the  courts  calling  upon  a  person. 
by  whom  a  prisoner  is  alleged  to  be  kept  in  restraint, 
to  produce  the  prisoner  (or  have  his  body — the  English 
equivalent  of  the  Latin  habeas  corjnis)  before  the  court, 
and  explain  why  tlhe  prisoner  is  kept  under  restraint, 
in  order  that  his  case  may  be  dealt  with  by  the  court. 
The  prisoner  may  then  be  set  free  or  brought  to 
proper  trial.  By  this  means  the  individual  is  saved 
from  any  arbitiary  act  on  the  part  of  the  executive 
government,  or,  in  other  words,  the  executive  govern- 
ment must  act  strictly  according  to  the  law,  otherwise 
the  courts  will  interfere,  on  the  application  either  of  the 
prisoner  or  of  some  person  acting  on  his  behalf. 
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The  Rule  of  Law  in  England  thus  secures  the 
minimum   amount   ofi   personal   restraint.     In    times   of 

emergency,  such  as  wars  or  threatened 
The  Rule  of    revolution,   special  measures  may  have  to  be 

taken  for  the  safety  of  the  state — such  as  the 
Defence  of  the  Realm  Act  during  the  Great  War.  In 
such  cases  for  public  reasons  it  is  necessary  to  give  the 
executive  more  arbitrary  powers ;  but  in  times  of  peace 
the  rule  of  law  is  paramount. 

2.     Right  to  Property. — The  right  to  property  has  an 
ethical  basis,  and  the    political    safeguards   of   property 
The  Right     are    really    expressions    of    the    ethical    end. 
to  Pro-  The  ethical  basis  of  property  is  that  property 

per  y"  is  essential  for  the  realisation  of  the  moral 

end  of  man.  The  word  property  comes  originally  from 
the  Latin  word  proprius,  which  means  own  or  peculiar, 
and  proprietas,  a  peculiar  or  essential  quality,  arising 
from  that  ownership.  The  ethical  quality  of  property 
is  that  it  is  essential  in  some  form  to  the  existence  of 
man. 

The  many  controversial  questions  regarding  the  ori- 
gin, distribution  and  ownership  of  property  cannot  be 
discussed  here.  The  question  of  individual  as  against 
public  ownership  will  be  discussed  in  a  later  chapter. 
The  ideas  on  property  change  from  age  to  age,  and  with 
the  change  of  ideas  tahere  goes  change  in  laws.  At 
present  the  laws  of  all  states  give  definite  guarantees  to 
private  property,  but  the  view  as  to  what  may  be  private 
property  varies  from  plac,*  to  place.  While  private 
property  in  land,  rivers,  moors,  and  such  like  is 
respected  in  some  countries,  in  others  the  tendency  is 
to  regard  it  as  public  property.  However  much  the 
-views  may  vary,  it  may  safely  be  said  that  there  is  a 
certain  amount  of  private  property  which,  whatever 
may  be  the  type  of  state,  will  be  guaranteed — such  as 
houses,  clothes,  cooking  materials,  food,  and  books. 
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Property,  like  liberty,   contains  no  absolute  right  in 
itself..    At  any  time  the  claims  of  the  state  may  be  so 

paramount,  e.g.,  in  a     great     war — that     the 
r!ght?S0'Ute   usual    property    rights    may    be  temporarily 

suspended.  So  it  is  also  with  confiscation  of 
property.  Property  may  be  confiscated  either  as  a 
punishment  or  for  reasons  of  state.  The  whole  question 
of  taxation  is  also  connected  with  property.  It  depends 
on  the  particular  views  pievailing  in  a  community 
at  any  period  whetiher  any  given  type  of  property 
shall  be  taxed,  or  taxed  more  heavily  than  any 
other  type.  Thus  speculation  in  buying  and  selling 
land  near  rising-  towns  may  be  checked  by  a  tax 
on  unearned  increment,  or  increase  in  values  caused  not 
by  the  investor's  exertions  but  by  the  growth  of  the 
community.  "Vested"  interests,  again,  are  often  said 
to  confer  certain  property  rights  on  individuals. 
Vested  inteiests  arise  from  length  of  tenure, 
and  it  is  held  that  the  individual  has.  a  "right' 
to  expect  the  continuance  of  the  conditions  under 
which  he  bought  or  developed  his  propertv.  Such 
an  idea  rests  on  a  wrong  idea  of  the  state.  The  state 
cannot  allow  any  interests  to  continue  if  these  interests 
defeat  the  object  of  the  state's  existence.  No  govern- 
ment can  bind  its  successors  for  ever  to  a  certain  line 
of  action.  The  change  of  circumstances  in  time  may 
completely  alter  the  meaning  of  a  certain  type  of  property 
or  investment.  The  common  welfare,  not  individual 
interests,  is  the  main  concern  of  the  state. 

31  The  Right  of  Contract. — The  right  of  contract  is 
really  a  phase  of  the  more  general  right  of  property.  If 
The  Right  one  has  Certain  rights  of  property,  then 
of  con-  reasonably   enough   one   may  have   rights   to 

dispose  ofi  or  use  that  property  as  one  desires. 
The  phrase  "freedom  of  contract,"  however,  like  the 
right  of  property,  is  variously  interpreted  by  govern- 
ments. Thus  in  America  the  constitution  prohibits 
interference  with  contracts  by  the  states,  but  in  Britain 
there,  is  a    tendency    to    interfere    with    the    so-called 
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freedom  of  contract.  The  doctrine  of  laissez-faire 
demands  that  no  restrictions,  or  as  few  restrictions  as 
possible,  shall  be  placed  on  the  "  natural  "  movements  in 
commerce  and  in  industry,  but  though  that  doctrine 
prevailed  for  niany  years,  experience  showed  that  many 
interferences  were  necessary  in  the  freedom  of  contract. 
Thus  there  are  Factory  Acts,  Employers'  Liability  Acts, 
Insurance  Acts,  etc. 

A  contract  is  a  transaction  in  which  two  or  more 
persons,    or     bodies     of  pe?:sons,  freely  impose  certain 

obligations  upon  each  other  to  act  in  a  certain 
contract.0'     wa^  with  regard  to  some  definite  object.     A 

simple  kind  of  contract  is  the  buying  and 
soiling  of  an  article  Once  the  article  is  bought  or  sold, 
the  contract  ends.  The  ordinary  type  of  contract,  how- 
ever, is  more  complex.  It  places  two  parties  under 
certain  obligations  for  the  future :  it  is  an  act  of  will 
which  imposes  a  certain  restraint  on  each  party  for  the 
future,  and  it  might  reasonably  be  supposed  that  each 
party  could  break  the  contract  at  will.  Once  a  contract 
is  made  the  parties  can  annul  it  only  if  each  party  wills. 
One  party  cannot  break  it  if  the  other  does  not  wish  to. 
The  basis  of  contract  is  really  truth  and  honesty.  If 
one  party  fails  to  keep  'his  word  then  he  deceives  the 
other  party  and  may  cause  him  material  loss,  which  is 
equivalent  to  the  theft  of  his  g*oods. 

Contract  is  an  essential. basis  of  society.  In  primitive 
forms  of  social  organisation  contract  is  of  a  simple  kind ; 

whereas  in  modern  society,  where  there  is 
o^contracf.    much  differentiation  of  functions,  contract  is 

the  basis  of  business  and  of  social 
organisation.  Where  there  is  no  security  of  contract 
there  can  be  no  business  more  than  mere  barter.  Con- 
tract, therefore,  may  be  said  to  be  essential  to  the  pro- 
gress of  civilisation,  and  if  the  state  is  to  fulfil  its 
function,  it  must,  have  the  support  of  the  state. 
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Tlie  state  must  maintain  and  adjust  the  rights  ami 
obligations  arising*  out  of  contracts,  but  certain  contracts 
The  state  cannot  be  recognised  by  the  state.  Contracts 
and  made  for  illegal  purposes,  immoral  contracts, 

contracts.  QY  contracts  endangering  the  safety  of  the 
state  are  necessarily  invalid.  The  state,  for  example, 
could  not  support  a  contract  made  to  deal  in  slaves,  or 
a  contract  involving  bribes.  Gaming  and  betting 
contracts  are  ranked  in  most  countries  in  the  same  cla->s. 
The  state  can  support  con-racts  only  which  are  con- 
sistent with  the  end  for  which  the  state  exists. 

4.  Right  to  free  speech. — This  right  arises  from  the 
nature  of  man,  for  speech  is  necessary  for  social  union. 

This  so-called  right  of  free  speech  is  much 
Free'fpeech.  misunderstood.     It  does  not  mean   the  right 

to  say  anything  one  likes  where  one  likes ;  it 
simply  means  the  right  to  speak  (and  write)  so  far  as  is 
consistent  with  the  general  well-being.  As  the  general 
well-being  is  inextricably  connected  with  the  state, 
freedom  of  speech  must  be  limited  by  considerations  of 
the  stability  of  the  state.  Thus  a  speaker  or  writer  may 
give  his  views  on  the  policy  of  government,  but  he  must 
not  stir  up  violence  or  revolution.  Truth  alone  is  no 
index  for  freedom  of  speech.  Thus  a  citizen  may  wish  to 
tell  the  evil  character  of  a  neighbour  or  enemy  to  the 
public,  but  unless  the  speaker  can  prove  that  his  remarks 
were  made  in  the  public  interest,  however  true  the 
remarks  may  be,  he  will  be  punished  under  the  law  of 
libel. 

The  right  of  free  speech  is  thus  limited  by  the  right 
of  reputation.  In  normal  social  life  an  individual's  good 
The  name  is  of  the  utmost  value  to  him,  not  only 

jjjsn*  of  because  of  the  normal  human  sense  of  honour 
but  in  his  business  and  political  relations.  If 
an  individual  insults  another  individual,  and  is  assaulted, 
the  injury  to  the  attacker's  feelings  must  be  taken  into 
account.  Where  such  an  insult  is  private,  i.e.,  takes 
place  between  two  individuals,  it  may  lead  to  blows  or 
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assault,  and  the  law  courts.     Where  it  is  public,  it  is 
subject  to  the  law  of  libel. 

President  Woolsey  gives  the  following  six  principles 
wooisey's  which  cover  the  various  phases  of  the  right 
principles:-  oi  reputation  :  — 

4 '  Here  then  we  have  the  rights  of  speech  and  the 
statement  of  trutih  on  the  on-?  hand,  personal  feelings  and 
reputation  on  the  other.  The  principles  reconciling  the 
two  rights  seem  to  be  these  :  (1)  To  tell  the  truth,  to 
disclose  the  truth  when  the  character  of  a  man  ought  to 
be  known,  to  do  this  publicly  when  he  is  talked  of  for  a 
public  office,  may  be  entirely  justifiable.  (2)  To  put 
the  principles  or  conduct  of  a  person  in  a  ridiculous  light 
by  word  or  caricature,  when  he  is  thus  before  the  public, 
is  equally  defensible.  (3)  It  is  reasonable,  therefore, 
that  the  truth  in  a  statement,  even  if  uncalled  for,  should 
take  off  something  of  its  libellous  character,  unless 
especial  malice  in  bringing  to  light  that  which  was  not 
known,  and  was  not  necessary  to  be  made  public  for 
the  purposes  of  truth,  can  be  alleged  in  the  case. 
(4)  In  all  cases,  then,  the  malice  and  the  causelessness 
of  the  injury  to  a  man's  name  are  important  considera- 
tions, nor  can  party  any  more  than  petty  professional  or 
other  jealousies,  excuse  libels.  (5)  Ridicule,  equally 
with  sober  statements,  may  violate  rights,  when  it  is 
malicious  or  causeless,  whether  there  is  reason  for  it  or 
not.  (6)  The  revelation  of  former  faults  or  misdeeds 
(without  good  cause),  of  persons  who  have  long  led  an 
upright  life,  is  a  wrong  demanding  redress." 

The  modern  use  of  the  phrases  "  freedom  of 
thought"  and  ''freedom  of  speech"  comes  from  the 
Freedom  of  times  of  the  French  Revolution.  Originally 
speech,  etc.,  the  ideas  came  from  England.  In  the 
s"aTe°sdern  declaration  of  the  Rights  of  Man  it  is  laid 
down  that  the  "free  communication  of  the 
rights  and  opinions  is  one  of  the  most  precious 
rights  of  man :  each  citizen  therefore  should  be  able  to 
speak,  write,  and  print  freely,  subject    to    the    respon- 
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sibility  for  breaking  this  liberty  in  cases  determined 
by  the  law.  The  constitution  guarantees  as  a  natural 
and  civil  right  to  each  man  t)o  speak,  write,  print  and 
publish  his  thoughts  without  these  writings  being 
submitted  to  any  censorship  before  publication."  The 
Belgian  constitution  lays  down  similar  principles,  par- 
ticularly regarding  the  freedom  of  the  Press.  In 
England  no  constitutional  provisions  such  as  these 
exist.  English  law  recognises  no  principle  of  the 
freedom  of  discussion.  The  only  security  for  freedom 
of  speech  in  England  is  that  no  one  shall  be  punished 
except)  for  statements  spoken  or  published  which 
definitely  break  the  existing  law.  The  position  is 
given  in  these  ^ords  in  Odgers's  work  on  libel  and 
slander : 

"  Our  present  law  permits  any  one  to  say,  write, 
and  publish  what  he  pleases ;  but  if  he  make  a  bad  use 
of  this  liberty,  he  must  be  punished.  If  he  unjustly 
attack  an  individual,  the  person  defamed  may  sue  for 
damages;  if,  on  the  other  hand,  the  words  be  written 
or  printed,  or  if  treason  or  immorality  be  thereby 
inculcated,  the  offender  can  be  tried  for  the  mis- 
demeanour either   by   information    or  indictment." 

In  England  there  is  thus  no  theoretical  freedom  of 
speech  or  freedom  of  the  press ;  the  only  freedom  that 
exists  is  freedom  within  the  law.  If  anyone 
libels  another,  he  may  be  convicted  under  the 
law  of  libel.  The  same  is  true  with  regard  to  libels  on 
government.  ''Every  person/'  says  the  well-known 
English  law  writer,  Dr.  Dicey,  "  commits  a  misdemean- 
our who  publishes  (verbally  or  otherwise)  any  words  or 
any  document  with  a  seditions  intention."  And  again,  to 
quote  the  same  authority  a  "  seditious  intention  "  means 
'an  intention ^  to  bring  into  hatred  or  contempt  or  to 
excite  disaffection  against  the  Queen  or  the  (government 
and  constitution  of  the  United  Kingdom  as  by  law 
established^  or  either  House  of  Parliament,  or  the 
administration  of  justice,  or  to  excite  British  subjects 
to    atternpt    otherwise     than      by     lawful     means     the 


174  POLITICAL    SCIENCE. 

alteration  of  any  matter  in  Church  or  State  by  law 
established,  or  to  promote  feelings  of  illwill  and 
hostility  between  different   classes." 

The  law  only  recognises  as  legitimate  the  publication 
of  statements  which  may  show  the  government  to  have 
been  misled,  or  to  have  committed  errors,  or 
statements  winch  point  out  defects  in  the  existing 
ey  stein  which  can  be  remedied  by  normal  legal  means. 
In  other  words,  the  law  sanctions  only  criticism  which 
■is  hona  fide,  and  intended  to  bring  about  reform  in  a 
legal  way. 

The  same  general  position  holds  with  regard  to 
discussion  on  religious  and  moral  questions,  wJhich 
^t«.  ►.-...  are  governed  by  the  same  laws  and  the  law 
of  blasphemy.  All  cases  arising  under  these 
laws  are  judged  by  the  ordinary  procedure  of  a  judge 
and  jury,  so  that  the  particular  amount  of  immorality 
or  religious  danger  in  an  act  under  judgment  will  be 
adjudged  largely  according  to  the  current  ideas  of  their 
danger  to  the  public  life  of  the  country. 

The     freedom     of     the     press     in     England,     though 
rot     guaranteed      by     any      constitutional     maxim     is 
guaranteed  by  the  Eule  of  Law.     No  license 
fheepress.°f    *8   necessary    for   a    publication :    the   persons 
responsible      may      be     punished,      not      for 
publishing,  but  for   publishing    anything    wlhich    breaks 
the  law.     The  same  principle  makes  it  unnecessary  to 
give  caution    money    or    a    deposit    before    publication. 
As   Dicey  says,    in   England   men   are   to   be   interfered 
with  or  punished,  not  because  they  may  or  will  break 
the    law,    but    because     they    have     committed    some 
definite  assignable  legal    off  once.     Except    in    the    case 
of  plays   (a   survival   of   the   old   licensing   system)    no 
license  to  print  or  publish  is  necessary  either  for  books 
or  newspapers,    and   most   newspapers   in   England   are 
definitely  political.     Xor    has     government     or     anyone 
else     the    right     to     seize    or    destroy    the    stock    of    a 
publisher  because  it  may  contain   what  in   the  opinion 
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of  government  is  seditious  matter,  nor  can  government 
supervise  the  editing  or  printing  of  a  paper. 

Press  offences  are  tried  in  the  ordinary  courts  by 
a  judge  and  jury.  With  the  jury,  as  in  all  cases  of 
libel,  lies  the  decision  as  to  whether  the  press  exceeds  the 
law  or  not.  It  is  to  be  noted  that  in  France  not  only 
is  there  a  large  body  of  special  press  law,  but  that 
certain  press  offences  are  tried  by  special  tribunals.  In 
France  the  idea  has  for  centuries  prevailed  that  it  is 
not  merely  the  concern  of  the  government  to  punish 
breakers  of  press  law,  but  it  is  also  their  duty  to  guide 
opinion  in  the  proper  channels.  In  England,  before 
1695,  there  were  numerous  restrictions  on  the  press  and 
printing,  including  the  monopoly  of  the  Stationery 
Company,  the  Licensing  Acts,  whidh  lapsed  in  1G95, 
and  the  special  tribunal  known  as  the  Star-Chamber, 
which,  with  its  other  functions  also  controlled  printing 
presses.  Since  1695  the  theory  has  prevailed  that 
government  has  nothing  to  do  with  the  moulding  of 
opinion  :  its  main  concern  is  to  see  the  law  observed . 

Another  right,  the  right  to  Public  Meeting,  which 
is  part  of  the  right  of  free  speech,  is  governed  in 
pubii  England    by    the    same    principles.     Any  one 

Meeting.  "*     England     can     meet     and     discuss"   any 

question  in  any  way  provided  the  meetiug 
obeys  the  law.  If  what  is  said  be  libellous,  the  law 
of  libel  will  come  into  operation ;  if  blasphemous,  the 
law  of  blasphemy;  if  the  object  of  the  meeting  is 
unlawful,  the  meeting  is  unlawful  assembly.  ff  a 
breach  of  the  peace  is  likely  to  be  committed  or  is 
committed,  the  meeting  is  unlawful  and  those  respon- 
sible punished. 

5.  The  Right  of  Worship  and  Conscience. — The  right 
to  one's  religious  faith  is  not  universally  admitted. 
The  In     some     states     onlv     a     certain    type     of 

wfrhsh°P  religious  faith  is   permitted;   in   others   there 

and    .  is  general  toleration.     Modern  history  teems 

conscience.  with  mstances  0f  wiTS  on  aelig-ious  grounds, 
either       because       of       a       fundamental       difference 
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in  religion  or  because  of  quarrels  between  sects  of  the 
same  religion.  In  the  modern  world  the  tendency  is 
towards  toleration  in  all  religions  within  certain  limits. 
Thus  in  the  United  Kingdom,  though  there  are  state 
churches,  dissenting  chuches  are  allowed  to  practise 
their  faiths  freely.  During  the  nineteenth  century  the 
chief  political  disabilities  were  removed  from  Roman 
Catholic  Christians  and  Tews.  Only  in  a  very  few 
instances  do  civil  or  political  disabilities  exist.  In 
newer  countries,  including  the  British  self-governing 
dominions,  there  is  no  State  Church.  Complete  tolera- 
tion is  allowed  to  all  religious  faiths  or  sects.  In  India 
the  government  is  neutral  regarding  religious  matters. 

Since  the  Reformation  the  church  and  state  have 
gradually  drawn  apart;  the  church  has  given  up  its 
previous  temporal  powers  and  confined  itseli 
sthate°hand  ^°  spiritual  matters.  In  certain  states  a 
species  of  the  autocratic  rule  still  prevails,  €.(/., 
in  Islamic  States;  but  even  in  Mohammedanism  the 
modern  trend  towards  universal  toleration  is  making 
itself  felt.  Modern  opinion  leaves  matters  of  heresy  to 
the  church,  and  only  if  the  church  exceeded  what  the 
common  consciousness  regarded  as  just  or  reasonable 
would  any  action  of  government  be  likely. 

Generally     speaking     the     right    to     one's     faith     is 

limited    by    two    things.       First,     where    the    worship 

involves  immorality,   the  power  of  the  state 

Limitation      may  intervene.     An  example  is  the  system  of 

of  vforship.     worship  of  the  Thugs.     Secondly,  where  the  . 

religious  authorities  so  act  as  to  endanger 
the  state,  the  state  must  then  safeguard  its  own 
existence.  A  religious  body,  for  example,  to  further 
its  faith  might  try  to  raise  civil  war  or  invite  a  foreign 
power  to  help  it.  In  such  a  case  the  state  would  have 
to  intervene  to  save  itself. 

It  is  difficult  to  say  that  in  any  state  there  is  a 
right  to  worship  as  such.  People  as  a  rule  may  hold 
what  opinions  they  choose  provided  illegal  acts  do  not 
flow  from   these  opinions.        Thus   in   England   though 
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there  exist  the  law  of  blasphemy  and  laws  to  uphold 
the  Christian  religion,  ilhe  laws  are  operative  only  in 
cases  where  they  are  blatantly  set  at  defiance. 

Regarding  the  general  rights  of  conscience  it  is 
often  held  that  conscience,  being  the  chief  possession 
Rights  of  of  man,  is  inviolable.  In  a  sense  it  is 
Conscience,  inviolable.  The  state  through  government 
can  compel  a  man  to  do  which  his  conscience  tells  him 
is  wrong,  but  the  state  thereby  does  not  affect  the 
conscience.  The  conscience  as  the  inner  unspoken 
voice  can  preserve  itself  in  spite  of  the  state  or 
government,  but  what  iti  cannot  do  is  to  prevent  the 
state  acting  towards  the  possessor  of  the  conscience  in 
any  way  the  state  thinks  fit.  Thus,  though  the  state 
cannot  make  a  man's  conscience  say  that  which  it 
thinks  wrong  is  right,  it  can  imprison  him,  or  force 
him  to  act  or  not  to  act  in  a  certain  way.  In  this  way 
the  conscience  of  the  individual  must  conform  to  the 
law  of  the  state.  Legally  speaking,  the  state,  not 
the  individual,  is  the  judge  of  conscience-rights.  jSTo 
man  can  be  allowed  on  grounds  of  conscience  to  stand, 
outside  the  law  of  the  state,  for,  in  the  first  place,  the 
state  is  based  on  the  intelligences  of  the  community 
for  the  common  good,  and  the  existence  of  rights  of 
conscience  apart  from  the  state  would  defeat  the 
object  of-  the  state;  and,  secondly,  the  admission  of 
rights  of  conscience  against  the  law  of  the  state  would, 
in  this  imperfect  world,  open  the  way  for  the  exercise 
of  dishonest  rights  of  conscience.  The  state,  therefore, 
through  government,  must  be  the  arbiter  of  rights  of 
conscience,  aad  as  such  be  able  to  compel  all  individuals, 
whatever  thefr  consciences,  to  act  according  to  the  law, 
The  state  may*  on  grounds  of  expediency,  as  with 
conscientious  objectors  to  conscription,  permit  certain 
latitude,  but  it  can  never  affect  the  innermost 
conscience.  lr  cannot  compel  a  man  to  believe  that 
what  is  bad  is  good,  but  it  must  control  his  outward 
actions. 


M 
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6.  The  Right  of  Association. — In  modern  highly 
developed  society  individuals  enter  into  relationships 
The  Right  *or  mauy  purposes.  They  form  unions, 
Df  clubs,  societies  or    associations    for    political, 

Association.  commercial?  philanthropic,  educational  and 
other  purposes.  Sometimes  these  associations  are 
temporary,  with  only  a  slight  organisation :  sometimes 
they  are  permanent,  with  a  very  elaborate  organisation. 
The  increasing"  inter-communication  between  the 
various  political  communities  of  the  world  has  led  to 
many  associations  which  go  beyond  the  limits  of  any- 
one state.  Some  of  the  organisations  extend  over 
many  states,  that  is,  they  are  international. 

The  Right  of  Association  in  a  general  form  is  one 
of  the  elemental  rights  of  man  as  a  social  being.  The 
state  itself  depends  on  association ;  but  the 
The  state  state,  as  the  supreme  association  or  unity, 
and  other  must  preserve  itself  among  other  associa- 
ssocia  ions.  ^onSj  an(^  j£  need  be,  in  spite  of  other  associa- 
tions. It  may  happen  in  the  future  that 
associations  which  extend  beyond  the  frontiers  of  any 
one  state  may  lead  to  the  disappearance  of  individual 
states  and  the  formation  of  a  single  world  state ;  but 
so  long  as  there  are  individual  states,  and  so  long  as 
these  are  necessary  conditions  for  the  moral  develop- 
ment of  mankind,  so  long  must  the  individual  states 
preserve  their  identity.  '  Already  thinkers  are  putting 
forward  the  claims  of  associations  against  the  state  ; 
but  so  long  as  the  state  continues  so  long  must 
associations  be  within  and  under  the  state. 

a 

The    Right    of    Association    must,     therefore,     be 

limited   by  the   necessities    of    the    state.      As    a    rule, 

associations     live     under     the     protection  of 

the"mght.  ^e  state>  tm*  sometimes  they  may  become  so 
powerful  as  to  endanger  the  state.  Thus 
trade-unions  must  be  limited  in  such  a  way  as  to 
prevent  them  paralysing  the  moral  life  of  a  nation. 
The  East  India  Company,  originally  a  trading  company, 
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became  such  a  powerful  political  body  that  it  had  to  be 
transformed  from  a  trading  company  into  the  Govern- 
ment of  India.  Secret  political  societies  which  aim  at 
the  subversion  of  government  by  unlawful  means  must 
also  be  suppressed.  The  same  is  true  of  all  similar 
societies,  whether  secret  or  public,  but  secret  societies 
are  a  particular  danger  as  they  usually  favour 
revolutionary  and  illegal  methods. 

Generally  speaking,  all  associations  which  prevent 
iree  moral  development  in  a  people  are  wrong,  but  their 
moral  badness  becomes  a  matter  of  state  only  when  tney 
endanger  the  state  or  openly  contravene  the  end  for 
which  the  state  exists. 

7.     Right    of    Family    Life. — The     rights     of     the 
family    rest     on    similar    grounds     to     the     rights     of 

prooerty.  The  family  life  represents  a 
nights  of  similar  effort  to  make  real  what  the  individual 
Family.  conceives  as  necessary  for  his  own  good.  The 
furnilj  state  is  a  condition  of  the  good  life,  but 
wheivas  in  property  the  right  is  exercised  over  a 
thing,  in  the  family  state  it  is  exercised  over  a  person 
or  persons,  which  implies  that  the  individual  exercising 
family  rights  must  recognise  that  the  good  of  others  is 
permanently  and  indefeasibly  bound  up  with  his  own 
good. 

Many  rights  are  included  in  the  general  name 
rights  of  family.    There  are  the  rights  of  marriage ;  the 

rights  against  others  in  the  purity  of  the 
Types  of  marriage  religion  ;  the  rights  over  children  ; 
Rights.  the  rights    of    children,     and    the    right    of 

inheritance.  The  family  state  is  one  of  the 
essential  elements  in  human  existence,  and  the  relation 
of  the  state  to  it  is  determined  by  the  fact  that  the  rights 
arising  out  of  it  must  be  maintained  and  co-ordinated. 
The  types  of  family  life  differ  from  one  country  to 
another,  but  some  features  are  general  The  whole  ques- 
tion of  the  relation  of  the  state  to  the  family  is  a  mixture 
of  the  legal  and  moral,  and  in  many  particulars  these  two 
aspects  are  not  in  agreement  in  every  country. 
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Marriage  itself  is  a  contract  in  perpetuity.  The 
state  oan  recognise  no  temporary  marriage.  The  state, 
however,  may  recognise  the  invalidity  ot 
Element"  in  marriage  where  impediments  exist  which 
Family  defeat  the  moral  end  of  marriage.  The  state, 
Rights.  ^^      £qi,      various      reasons,      may     prevent, 

marriage  between  very  near  relations.  In  most  modern 
states,  also,  polygamy  is  forbidden.  The  marriage 
relation  implies  the  mutual  surrender  of  personalities 
by  the  husband  and  wife.  In  other  words  there  is  in 
marriage  a  reciprocal  recognition  of  rights,  which 
implies  monogamy.  Polygamy  not  only  excludes  many 
men  from  the  married  state,  but  it  does  not  preserve  a 
real  reciprocity  of  rights  between  husband,  wife  and 
children.  The  husband  in  a  polygamous  marriage  is 
like  a  master  over  slaves.  The  wife  is  not  the  head  of 
the  household  save  for  the  time  she  happens  to  be 
favourite,  and  she  is  also  required  to  exercise  a  self- 
control  which  the  husband  does  not  exercise  on  himself. 
Then,  again,  the  claims  of  children  on  their  parents  can 
be  satisfied  only  by  the  joint  responsibility  of  the 
parents,  which  is  impossible  in  a  polygamous  system. 

The  state  recognises  certain  rights  and  obligations 
on  the  part  of  husband  and  wife.  The  husband  is  the 
head  of  the  family,  its  protector  and  supporter.  The 
law  forces  him  to  support  his  family.  The  husband  and 
wife,  too,  are  bound  to  be  faithful  to  each  other.  The 
law  grants  divorce,  in  cases  of  infidelity,  though  it  may 
be  for  the  good  of  the  family  for  the  offence  of  infidelity 
to  be  condoned.  The  state  as  a  rule  recognises  the  claims 
of  the  husband  or  wife  against  other  individuals,  and 
may  grant  damages  in  case  of  the  inf'ringment  of  the 
right  of  fidelity. 

The  tendency  in  the  modern  world  is  towards  legal 
equality  of  men  and  women  in  these  matters,  though  up 
to  the  present  the  law  distinctly  favours  the  man. 

'  The  right  of  the  parent  in  respect  to  the  children  is 
mainly  a  ditty,  ri~.,  to  support  the  children.  The  parents 
are  the  guardians  of  the  children,  and  the  child  ha*  no 
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legal  position  till  it  passes  out  of  the  state  of  minority. 
"The  laws  of  the  various  states  of  the  world  recognise  a 
fixed  age  of  majority,  an  age  which  varies  from  state 
to  state.  States  also  recognise  the  duty  of  the  parent 
to  support  the  child,  though  the  duty  of  the  child  to 
support  the  parent  in  old  ;>ge  is  usually  regarded  as  a 
moral,  not  a  legal,  duty. 

In  conclusion,  it  will  be  noted  that  these  particular 
rights  are  all  relative.  Not  one  of  them>  is  absolute. 
They  exist  in  the  state,  which  is  the  condition  of  their 
exercise,  and  not  one  of  them  in  itself  can  be  supported 
against  the  paramount  claims  of  the  state. 
7.     Political  Liberty. 

Political  liberty,  in  its  modern  meaning,  is 
practically  synonymous  with  democracy.  Democracy 
is  of  two  kinds — direct  democracy,  in  which 
Meaning  of  every  citizen  has  a  direct  share  in  the 
liberty.'  management  of  government,  and  indirect 
democracy,  in  which  the  citizens  elect 
representatives  to  carry  on  the  work  of  government.  The 
former  type  is  possible  only  in  very  small  states  where 
all  the  citizens  can  meet  together  and  express  their 
opinions ;  the  latter  is  necessary  in  our  large  modern 
states,  where  it  is  physically  impossible  for  the  citizens 
to  meet  together.  In  some  countries  attempts  have 
been  made  by  means  of  the  initiative,  which  enables  the 
citizens  to  compel  the  legislature  to  pass  a  certain  type 
of  law,  and  the  referendum,  by  which  a  proposed  law 
rs  submitted  to  popular  vote,  to  eliminate  representation, 
but  as  yet  these  have  not  found  general  favour. 

Underlying  democracy  is  the  idea  that  each  citizen 

should   be   able   to   express  his   views   on   the  affairs  of 

government     which     concern     him     or      his 

The    ;       .    country.    The  method  bv   which   the   citizens 
uneamng  of  ?    ,,   . .  •      i  ••  i 

Democracy,    express  their    views    is    by    voting ;    but    not 

everyone  is  allowed  to  vote  even  in  the  most 

advanced     democracies.     Both    reason     and     experience 

show  that  certain  classes  of  people  must  be  excluded — 

such  as  aliens,   whose  loyalty  is   due  to  another  state, 
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lunatics,  and  children,  both  of  whom  cannot  comprehend 
the  issues  to  be  voted  on.  The  tendency  of  democracy 
in  the  modern  world  is  to  broaden  its  basis  to  include  all 
adults,  male  and  female,  so  that  every  one  may  have  a 
sajT  in  government.  Democracy,  however,  was  not  always 
so  broad :  the  Greek  democracy,  for  example,  was  a 
democracy  only  for  citizens  who  were  rich  and  leisured, 
whereas  the  slaves,  the  working  classes  of  modern 
democracy,   were   omitted  altogether. 

For  various  reasons  certain  classes  are  sometimes 
excluded  in  modern  democracies.  Sometimes  those  who 
do  not  pay  a  minimum  amount  of  taxes  are  excluded  ; 
sometimes  illiterate  people  are  excluded ;  sometimes 
certain  classes  of  government  servants  are  excluded. 
The  varying  principles  and  practice  of  governments 
are  examined  in  more  detail  in  the  section  on  the 
Electorate. 

In     technical     language,     the     chief     difficulty     of 
democracy  is  to  find  an  organisation  which  affords  the 

greatest  possible  fusion  between  legal  and 
Problem  of  P°li**cal  sovereignty.  On  the  one  side  it  is 
Democracy,    necessary  to  avoid  the   tyranny   of   the  1  egis- 

lature ;  on  the  other,  it  is  necessary  to 
give  as  free  play  as  possible  to  the  minds  of  the 
people.  For  the  avoidance  of  tyranny  there  are  the 
guarantees  of  a  constitution,  and  the  division  of  powers 
between  legislative,  executive  and  judiciary  in  such  a 
way  that  one  checks  the  other.  For  the  testing  of  the 
popular  will  there  are  elections,  which  should  be  as 
frequent  as  is  consistent  with  the  national  peace  of 
mind,  for  frequent  elections  are  very  disturbing  where, 
as  in  the  modern  world,  they  are  managed  on  the 
party  basis.  The  initiative,  referendum,  and  recall,  are 
other  instruments  for  giving  full  play  to  the  popular 
will.  The  press  is  also  important  in  this  way.  Local 
self-government,  whereby  municipalities  and  other  local 
areas  manage  their  own  affairs,  is  another  important 
element  in  modern  political  liberty. 
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The  modern   world  is  either  democratic   or  rapidly 
moving  towards  democracy.    One  of  the  chief  dangers  of 
democracy  is  that  it  may  go  to  extremes,  or 
Danger  of       become  mob    rule.     That    the    dividing    line 
Democracy,    between  political  liberty  and  anarchy,  which 
means  lack  of  rule,  and,   as  a  result,     social 
and  political   chaos,  is   not    very    definite    is 
shown  by  the  historical  examples  of  the  French  Revolu- 
tion and,  recently,  of  Russia.     In  these  countries     the 
desire  to  have  a    share  in  political  affairs  overcame  the 
ability    to     govern     on    the    part  of  those  who  brought 
about  the  change  from  monarchical  to  popular  govern- 
ment.    The  result  in  each  case  was  a  despotism  marked 
by  terror  which  no  individual  despot  would  have  dared 
to  perpetrate.     The  theory  of  democracy  is  that  all  are 
equal    before     the    law,  but  in  practice  democracy  has 
often  gone  to  the  extreme  of  mob  rule  which  has  result- 
ed in  the  wholesale  execution  of  all  opposed  to  it,  giving 
them  neither  a  voice  in  government  nor  equality  before 
the  law. 

Political  liberty,  therefore,  must  not  be  regarded 
as  something  to  be  attained  as  an  end  in  itself.     It  is 

to  be  attained  for  the  higher  moral  end  of  the 
Lfberty'oniy  perfection  of  humanity,  and  as  such  its  course 
a  Means  must  be  marked  by  the  gradual  enlightenment 
anW|nd?         of     the     citizens.     The     greatest     danger     of 

democracy  is  that  the  voice  of  the  people  may  be 
unenlightened.  Hence  the  same  argument  that  applies 
to  lunatics  and  childien  applies  to  the  unenlightened, 
that,  not  being  able  to  understand  the  issues  at  stake, 
they  should  not  be  allowed  to  influence  the  course  of 
government. 

8.     National  Liberty. 
National    liberty  is  synonvmous   with   autonomy  or 


18  4  POLITICAL  SCIENCE. 

independence  It  means  that  the  community  concerned 
is  sovereign.  Many  of  the  greatest  wars  in 
Meaning  of  tn'3  wor^  have  been .  fought  for  national 
National  liberty.  National  liberty  also  involves  the 
Liberty.  rignt  to  choose  in  which  nation  a  people 
wishes  to  be  incorporated,  e.g.,  the  case  of  Alsace- 
Loraine  in  France.  This  is  the  new  well-known  principle 
of  self-determination. 

The  various  questions  connected  with  the  rights  of 
nationalities  also  come  under  this  heading.  These  have 
been  discussed  already  in  connexion  with  nationality. 

In  the  British  Empire  there  are  various  grades  of 
national  liberty  among  the  many  Dependen- 

tiberty31        c*es*     ^n  a^  matters  of  every-day  life  British 
in  the  Dependencies    are    self-governing.     Some    of 

EmpiVe.  them,  the  so-called  self-governing  Dominions 
(Canada,  Australia,  New  Zealand,  and  South 
'Africa)  are,  in  most  respects  almost  independent.  In 
India,  the  Government  of  India  is  gradually  assuming  a 
similar  position,  and  we  are  approaching  the  Dominion 
status.  Many  dependencies  are  held  for  military  or  naval 
reasons  (such  as  Gibraltar,  Malta,  and  Aden)  and  these 
are  ruled  by  the  authorities  concerned.  The  chief  matters 
in  which  the  Imperial  Government  preserves  its  powers 
are  foreign  affairs  and  matters  of  war  and  peace,  but 
ir.  these  all  recent  developments  point  to  the  dependen- 
cies being  taken  into  council.  As  long  as  the  Imperial 
Government  is  responsible  for  the  defence  of  the  depen- 
dencies, it  must  have  power  to  defend  them,  but  the 
recent  war  has  shown  co-operation  in  defence  and  now 
we  may  expect  co-operation  in  power. 


CHAPTER  VIII. 

LAW. 
1.     Definition. 

The  word  law  comes  from  an  old  Teutonic  root  lag, 
which  means  something1  which  lies  fixed  or  evenly.  In 
the  English  language  the  word  is  used  to 
mS'g  denote  that  which  is  uniform.  In  physical 
of  Law.  science,  for  example,  we  speak  of  the  laws  of 

motion,  where  the  word  means  a  definite  sequence  of 
cause  and  effect ;  and  in  Political  Science  we  use  the  term 
to  mean  a  body  of  rules  to  guide  human  action.  Every 
citizen  is  familiar  with  laws  of  various  kinds,  and  with 
lawyers  and  judges,  who  interpret  or  apply  them.  In 
Political  Science,  however,  we  are  not  concerned  with 
the  various  laws  and  interpretations  of  laws,  knowledge 
of  which  is  necessary  for  the  training  of  a  lawyer.  We 
ere  concerned  only  with  the  general  principles  of  law 
so  far  as  an  understanding  of  them  is  necessary  for  a 
proper  conception  of  the  nature  of  the  state.  The 
detailed  study  of  the  principles  of  Law  belongs  to  the 
science  of  Jurisprudence. 

Laws,  no  matter  in  what  form  they  may  be  expressed, 
are,  according  to  Austin,  in  tue  last  resort  reducible  to 
commands  set  by  the  person  or  body  of 
ofeLaw!.0n  persons  who  are  in  fact  sovereign  in  any 
independent  political  society.  To  this 
Austinian  definition  of  law  Sir  Henry  Maine  makes  the 
objection  that  it  is  too  narrow,  that  it  does  not  cover  all 
those  cases  of  usage  in  which  not  the  direct  command 
but  the  dictates  of  custoinaiy  procedure  have  sway.  To 
meet  Maine's  criticism  President  Wilson  presents  a 
conception  of  law  which  does  not  identify  it  with  a 
definite  command  :  he  endeavours  to  include  in  it  those 
customary  usages  which  have  come  to  have  binding  fcrce. 
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"Law,"  he  says,  "is  that  portion  of  the  established 
thought  and  habit  which  has  gained  distinct  and  formai 
recognition  in  the  shape  of  uniform  rules  backed  by  the 
authority  and  power  of  government. "  President 
Wilson  thus  tries  to  harmonize  the  analytical  view  of 
law  with  the  criticisms  offered  by  Sir  Henry  Maine.  The 
best  definition  of  a  law  is  that  given  by  Professor 
Holland — "  A  law  is  a  general  rule  of  action  taking 
cognisance  only  of  external  acts,  enforced  by  a 
determinate  authority,  which  authority  is  human  and 
among  human  authorities  is  that  which  is  paramount  in 
a  political  society  "  ;  or,  briefly,  a  law  is  "  a  general  rule 
of  external  action  enforced  by  a  sovereign  political 
authority." 

The  above  extract  gives  the'  essence  of  law.  To  put 
it  more  shortly,  law  is,  in  President  Wilson's  words, 
"  the  will  of  the  state  concerning  the  civic 
ofSLaw.'alS  conduct  of  those  under  its  authority.*'  Foi 
law  two  things  are  thus  necessary,  (a)  the 
civic  community,  (6)  a  body  of  rules.  JSTo  numerous  body 
of  men  can  live  together  for  any  length  of  time  without 
having  certain  recognised  rules  of  conduct.  Just  as  the 
first  thing  necessary  for  the  formation  of  a  literary 
society  or  for  the  conduct  of  a  public  meeting  is 
a  body  of  guiding  principles,  so  in  a  community  there 
must  be  some  definite  rules.  These  rules  need  not  be 
written  down  on  paper;  they  may  simply  be  the 
recognised  customs  of  the  people.  Thus,  in  India,  many 
of  the  rules  which  people  observe  in  their  daily 
intercourse  with  each  other — such  as  caste  rules — are  not 
definitely  written  down,  but  are  handed  down  from 
generation  to  generation  in  the  form  of  custom.  Before 
writing  was  invented,  custom  was  the  only  source  of  law; 
the  headman,  chief,  priest  or  council  of  elders 
interpreted  in  cases  of  doubt.  After  the  invention  of 
writing  these  customs  were  written  down,  and,  with  the 
growing  differentiation  of  functions  in  society,  laws 
became  more  numerous  and  more  complex.  With  the 
growing  complexity  of     law     arose    the     necessity     for 
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skilled  interpreters,  viz.,  lawyers  and  judges.  Not  all 
customs  were  written  down,  and  only  those  customs  were 
law  which  the  community  accepted  as  such.  In  a  modern 
government  there  is  a  definite  organisation  to  make  laws 
— the  legislature — but  it  does  not  make  all  the  lav/s. 
Many  laws  existed  before  legislatures  were  organised 
in  their  modern  form,  but  legislatures,  as  the  organ* 
of  the  sovereign  state,  implicitly  agree  to  those  laws 
which  they  do  not  actually  pass,  on  the  principle  thai 
what  the  sovereign  permits  it  commands. 

2.     The  Sources  of  Law. 

Professor    Holland    gives    the    following    six    sources- 
of    law : — (1)      Custom      or      Usage.         (2)      Religion. 
sources  (3)      Adjudication      or      Judicial      Decision, 

of  Law.  (4.)      Scientific     Commentaries.     (5)      Equity. 

\6)  Legislation. 

The  earliest  kind  of  law  was  customary  law.  In 
primitive  types  of  society,  where  the  social  organisation 
was  simple  and  there  was  no  art  of  writing, 
i.  custom  disputes  were  settled  by  the  patriarch,  or 
or  sage.  council  of  elders,  according  to  the  prevailing 
customs.  The  customs  were  based  on  the  general  usage 
of  the  family,  tribe  or  clan.  This  usage  arose  out  of 
such  needs  as  security  of  person  and  property,  or  the 
provision  of  the  necessaries  of  life,  in  short,  utility. 

Customary  law  was  closely  connected  with  religion. 
Decisions  had  the  force  of  divine  inspiration,  and 
„  „  ,.  .  disobedience  to  them  brought  to  the 
malefactors  the  severe  penalties  which  early 
religion  attached  to  all  breaches  of  divine  law.  The  law 
thus  had  the  double  advantage  of  arising-  out  of  the 
customs  of  the  people  and  of  receiving  the  support  of  the 
early  types  of  religion  or  superstition.  The  promulgator 
of  the  laws  varied  from  community  to  community: 
sometimes  the  headman,  sometimes  a  council,  and 
sometimes  priests  or  priest-kings  issued  legal  decisions. 
In  this  respect  there  is  a  marked  distinction  between  the- 
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-east  and  west.      In    the    west    law    tended    to    become 
political :  in  the  east,  religions. 

With  the  growing  complexity  of  social  organisation, 
custom    had    to    be    supplemented    by   legal    decision   or 

adjudication.  By  the  mixing  of  one  tribe 
custom  and  with  other  tribes,  either  for  trade  or  marriage, 
oapej"adtecdation  conflicts  of  custom  arose.  The  custom  of 
Judicial  one  tribe  on  one  matter  might  be  at  variance 

with  the  custom  of  another  tribe  on  the  same 
point.  To  decide  such  conflicts,  it  was  necessary  to  refer 
the  case  to  the  wisest  men  in  the  community,  who  thus 
became  judges  whose  decisions  were  accepted  not  only 
for  the  single  case  in  question  but  for  all  similar  cases. 
Such  judges  naturally  became  very  influential  persons. 
Knowing  the  customs  better  than  others  they  wery 
referred  to  in  all  cases  of  difficulty,  and  where  the  old 
customs  were  obviously  unfitted  to  the  case  they  would 
decide  according  to  common  sense.  Their  decisions  thus 
became  judicial  precedents.  At  first  they  were  given 
orally  and  handed  down  by  tradition ;  later  they  were 
written  down  and  made  definite. 

Custom  and  interpretation  are  characteristic  not  only 
of  early  law :  they  are  operative  in  all  law.  Customs 
custom  and  8'r°w  up  and  die  away  among  men  without 
interpret-        obvious  reasons,   and   men   tend   to   do   what 

custom  prescribes,  and  judges  tend  to  decide 
according  to  what  custom  dictates.  Though  laws  now 
are  chiefly  written  laws,  an  1  although  writing  tends  to 
check  custom,  judges  are  always  affected  by  custom. 
The  necessity  for  the  interpretation  of  law,  as  we  have 
seen,  created  judges,  or  more  generally,  men  skilled  in 
law.  or  lawyers.  Lawyer?,  like  other  people,  are 
influenced  by  the  ideas  current  in  their  community,  and 
in  orguing  on  the  general  principles  governing  individual 
rases  they  frequently  must  plead  against  old  customary 
rules  or  old  laws,  and  in  th:'&  way  gradually  influence 
judicial  decisions  on  old  customary  rules.  Progress  from 
the  rigidity  of  custom  thus  is  made  possible  through 
-adjudication  bv  trained  lawyers. 
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This  process  is  observable  in  practically  all  systems  of 
law.  In  the  most  ancient  systems  of  law,  law-codes 
Examples.  appeared.  These  codes  were  the  summary,  in 
a  definite  written  form,  of  the  customary  law 
for  the  community.  Thus  there  appeared  the  Mosaic 
code,  the  laws  of  Solon,  the  Roman  Twelve  Tables,  the 
laws  of  Mann,  and  the  Koran.  These  codes  contained 
certain  fundamental  principles,  the  basis  of  future  legal 
progress,  but  they  were  the  products  of  individual 
genius,  not  the  expressions  of  any  national  legis- 
lative activity.  All  these  codes  were  expanded  in  order 
to  suit  new  needs,  not  by  legislation  but  by  custom  and 
adjudication  or  interpretation.  Thus,  in  Rome, 
the  Twelve  Tables  were  not  succeeded  by  any 
active  legislation  on  the  part  of  a  legislature  for 
several  centuries.  The  gap  was  filled  in  by  the 
Roman  lawyers,  who,  working  on  the  basis  of  the 
Twelve  Tables,  twisted  the  old  law  to  suit  new  conditions. 
As  we  have  seen  in  connexion  with  the  his  gentium,  the 
process  was  helped  by  custom,  whereby  the  Roman 
praetor  issued  edicts  based  on  the  common  customs  of 
mankind  to  cover  cases  on  which  the  existing  positive 
law  had  no  bearing.  The  praetor,  it  is  true,  could  not 
legally  bind  his  successors  by  his  rulings  but  in 
practice  his  successors  followed  him.  His  edicts  thus 
became  laws. 

In  Hindu  law  a    similar    process    is    observable.     The 
most  influential  basis  of  Hindu  law  is  the  code  of  Manu, 
which  is  partly  religious,  partly  legal.     There' 
ji^  Hindu         are?  Q£  coursej  other  codes,  and  though  they 
belong  to  an  early  type  of  society  in  spirit, 
these  codes  a^e  comparatively    modern    in    form.       The 
code  of  Manu    recognised  the  influence  of  custom,  and  in. 
this       way       opened       the      way      to     legal      progress. 
"The  king,"   Manu   says,   "who    knows    the    revealed 
law  must  enquire     into     the  ....  rules     of     certain 
families  _  and    establish     their     particular     laws."     The' 
recognition  by  the  Hindus  of  the  power  of  custom  led 
to  the  creation   of  a  class  of  interpreters,      who.    like 
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the  Jaw  itself,  were  partly  priestly,  partly  legal,  vis., 
the  Brahmins.  The  Brahmins,  adding  learning  to 
their  hereditary  position  as  the  chief  caste,  were  able, 
by  writing  commentaries,  to  add  new  interpretations  to 
old  rules  in  order  to  suit  the  newer  conditions  of  society. 
With  the  advent  of  British  rule  the  process  was 
continued.  The  power  of  interpretation  and  custom 
r  re  still  recognised,  and  Hindu  law  progresses  not  only 
•  by  legislative  enactment,  but  by  interpretation  or 
judicial  decision. 

Mahommedan  law  is  based  on  the  Koran,  which,  though 
more   modern   than   the   Hindu   codes,   rests   on     divine 

authority.  The      Koran      aims       at      a 

^Moslem      comprehensive  regulation     of    the    ordinary 

affairs  of  life,  and  as  such  has  not  been 
expanded  so  much  as  the  Hindu  codes  by  either 
interpretation  or  custom.  Its  basis  is  largely  the  old 
Arabic  customs  familiar  to  Mohammed  himself. 
Mahomedan  communities  have  not  shown  much  favour 
for  the  direct  legislative  processes  familiar  in  the  west. 
Their  religion  and  law  are  one.  In  cases  (e.g.,  taking 
interest  for  money)  they  have  altered  the  Koran,  and 
in  recent  years  both  commentaries,  such  as  the  Hedarya, 
in  India,  and  direct  legislation  in  Turkey,  have  made 
the  law  more  progressive  by  the  admission  of  the  power 
of  custom,  adjudication  and  direct  legislation. 

A  similar  process  is  observable  in  the  spread  of  Eoman 
law  in  Europe,  to  which  reference  will  be  made 
presently. 

The  importance  of  judge-made  law  or  precedents  in 
modern  English  law  is  to  be  explained  historically  by 

the  fact    that    the    king    used    to    delegate 
i  tavt^n8l'Sh     sovereign   powers   to   judges.     In   all     early 

societies  the  principal  function  of  the  king  or 
head  of  the  community  was  the  interpretation  of  law. 
Thus,  in  the  laws  of  Manu,  the  king  is  the  "  dispenser  of 
justice,"  not  the  maker  of  laws.  The  dispensing  of 
justice  was  also  equivalent  to  the  interpretation  of  the 
will  of  God.     In  England  the  tradition  of  the  king  as  the 
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-dispenser  of  justice  still  survives  in  the  fictions  that  the 

Lord  Chancellor  exercises  his  powers  as  keeper  of  the 

king's  conscience,  and  that  the  king  presides  in  person 

over  the  court  of  the  King's  Bench.     Obviously     in    a 

growing   society  the   king   had   to   delegate   powers     to 

others,  but  the  delegation  of  powers  was  accompanied 

by  the  fiction  that  the  judge  was  the  representative  of 

the  king  with  the    king's     power.     The     decision     of 

xhe  judge  therefore  was  equivalent  to  the  decision  of  the 

sovereign,  and,  as  such,  law.     The  king's  word  was  law, 

e~  the  judge's  word  was  law. 

We  have  seen  the  close  connection  between   custom 

and  religion.     Early  laws  were  a  mixture  of  customs  and 

religion.     Eeligion  has  importance  in  law  not 
custom  ana        _i  •    •  ,  ,      , 

Religion.         only  as  giving  a  concurrent  sanction  to  law 

based   on    other  principles,    such   as   custom, 

tbut  religion  in  itself  is  a  basis  of  law  in  most  communities. 

We   have   seen  above  the  relations   supposed   to     have 

existed  between  natural  law  and    divine    law.      Divine 

law,  in  its  proper  sense,  is  law  looked  upon  as  revealed 

through  man  from  God.     God  is  the  ultimate  source  of 

divine  law,  though  man  must  promulgate  it. 

^he  Greeks  and  Romans  had  very  k'ttle  idea  of  divine 

law  as  distinct  from  state  law.     The  specially  inspired 

Examples.       people     in     Greece     and     Rome     were     not 

lawgivers,      but      advisers      for      particular 

occasions,  such  as  the  Oracle  at  Delphi  and  the  Roman 

augurs.     Among  the  Jews,  the  idea  of  divine  law  was 

very  strong.     God  was  looked  on  as  the  direct  ruler  of 

the  people,  and  as  such  was  in  direct  touch  with  them. 

The  Old  Testament  continually  speaks  of    the     direct 

action  of  God  in  human  affairs.     Christ  did  not  carry  on 

the  Jewish  tradition  in  this  direction.     He  left  political 

matters  alone ;  his  life  he  occupied  with  spiritual  affairs. 

"Render  unto  Caesar  the  things  that  are  Caesar's,  and 

unto  God  the  things  that  are  God's  "  was  his  principle. 

To  the  Christian  there  is  a  revelation,  not  of  state-law, 

but  of  moral  fundamentals.     In  India,  the  Hindu  law  is 

a  revelaticn  of  God's  mind,  in  which    leligious   precept- 
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are  combined  with  regulations  for  everyday  life.  Tka 
Koran  is  a  direct  descendant  of1  the  old  Jewish  theocracy. 
It  is  the  direct  law  of  the  Prophet,  and  binding-  in  both 
the  religious  and  civil  spheres  of  life. 

Divine  law  such  as  that  of  Manu  or  the  Koran  is  a 
direct  source  of  law  insomuch  as  it  is  always- 
acknowledged  by  the  state.  No  state  can  allow  divine 
law  as  an  appeal  against  state  law.  Instead  of  allowing 
the  possibility  of  antagonism  the  state  acknowledges 
these  laws.  Thus  the  Shastras  and  Koran  are 
acknowledged  (21  Geo.  Ill,  C.  TO,  section  17)  to  be  the- 
laws  of  the  Hindus  and  Mahommedans  in  India. 
Conflict,  therefore,  between  religious  feeling  and  law 
does  not  arise.  Moreover,  in  cases  where  positive  law 
does  not  apply,  judges  are  likely  to  go  on  tlie  supposition 
that  the  sovereign  authority,  if  it  had  legislated  for  this 
particular  case,  would  have  accepted  the  religious  inter- 
pretation, and  thus  religion  is  also  a  source  of  judge- 
made  law. 

The  next  source  of  law  is  scientific  commentaries. 
In  courts  of  justice  the  greatest  importance  is  attached 
4  scentific  ky  both  lawyers  and  judges  to  the  opinions 
Comment-  of  great  legal  writers  or  jurists.  Thus,  in 
England,  the  opinions  of  Coke,  Hale, 
Littleton,  Blackstone,  and  Kent  are  held  in  the  highest 
respect,  and  in  India  the  Hedarya,  the  Futwa  Alumgiri, 
the  Mitacshara,  and  the  Dayabhaga.  The  opinions  of 
commentators  are  not  decisions ;  they  are  only  argu- 
ments :  as  Sir  William  Markby  says,  "  a  commentary 
when  it  first  appears  is  only  used  as  an  argument  to 
convince,  and  not  as  an  authority  which  binds."  Argu- 
ments, however,  by  becoming  recognised,  are  tanta- 
mount to  accepted  decisions.  The  authority  of  the  com- 
mentator is  established,  just  like  a  judge-made  decision, 
by  frequent  recognition,  so  that  the  principles  enuncia- 
ted by  him  become  even  more  authoritative  than  judi- 
cial decisions.  Judicial  decisions,  however,  differ  from 
commentaries  in  that  judicial  decisions  apply  to  a  given 
case;  commentaries  deal  with  abstract  principles.     The 
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commentator,  by  collecting',  comparing  and  logically 
arranging  legal  principles,  customs,  decisions  and  laws 
lays  down  guiding  principles  for  possible  cases.  He 
shows  the  omissions  and  deduces  principles  to  govern 
them.  He  provides  the  basis  for  new  law,  not  the  new 
law  itself.  It  must  be  noted  that  legal  commentaries 
must  command  sufficient  respect  among  lawyers  to 
enable  them  to  be  taken  as  standards.  Relatively  few 
commentators  acquire  a  reputation  sufficient  to  make 
them  sources  of  law. 

Equity  is  also  a  source  of  law.  The  influence  of  equity 
in  connexion  with  the  ius  gentium  we  have  already  seen. 
.  Equity,  in  the  words  of  Sir  Henry  Maine,  is 
"  any  body  of  rules  existing  by  the  side  of 
the  original  civil  law,  founded  on  distinct  principles  and 
claiming  incidentally  to  supersede  the  civil  law  in  virtue 
of  a  superior  sanctity  inherent  in  those  principles." 
Equity  is  simply  equality  or  justice,  or,  in  cases  where 
the  existing  law  does  not  properly  apply,  judgment 
according  to  common  sense  or  fairness.  Equity,  as  a 
source  of  law,  arises  from  the  fact  that  positive  law  as 
the  world  advances  tends  to  become  unsuitable  for  new 
conditions.  To  make  it  suitable  either  the  law  must' 
be  altered  formally  by  the  legislature  or  some  informal 
method  of  alteration  must  be  adopted.  Equity  is_  an 
informal  method  of  making  new  law  or  altering  old  law, 
depending  on  intrinsic  fairness  or  equality  of  treatment. 
Tims  the  Roman  praetor,  on  assuming  office,  issued  a 
proclamation  telling  the  manner  in  which  justice  would 
be  administered  during  his  term  of  office.  The  basis  of 
the  proclamation  was  equity,  based  on  the  law  of  nature 
or  nations. 

In  England  the  beginning  of  equity  legislation  is  to 
be  traced  to  the  custom  of  giving  to  the  Lord  High 
Chancellor  complaints  addressed  to  the  King  which  were 
not  met  by  the  existing  common  law.  These  appeals 
were  made  to  the  King's  justice  or  conscience  and  were 
referred  to  tflie  "  keeper  of  King's  conscience,"  or  the 
Lord  High  Chancellor  (modern  Lord  Chancellor),    who 

N 
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received  powers  to  remedy  injustice  according1  to  equity 
or  fair  dealing-,  or  tlie  moral  law.  Similar  functions  were 
assumed  by  other  courts  besides  the  Lord  Chancellor's 
Court,  or  Court  of  Chancery,  but  the  Court  of  Chancery 
is  the  supreme  judicial  organisation  for  equity 
jurisdiction.  Thus,  in  contrast  to  Rome,  equity  is 
enforced  by  a  distinct  set  of  judges. 

The  subject  matter  of  equity  belongs  to  the  science 
of  Jurisprudence.  The  usual  classification  of  equitable 
jurisdiction  is  into  exclusive,  concurrent  and  auxiliary. 
Equity  is  exclusive  where  it  recognises  rights  not 
recognised  by  the  common  law;  it  is  concurrent,  where 
the  law  recognises  rhe  right  but  does  not  give  adequate 
relief ;  and  auxiliary,  where  the  necessary  evidence 
cannot  be  procured. 

The  last  and  most  important  source  of  law,  is 
legislation.  Legislation  is  the  declared  will  of  the 
6.  Legisia-  sovereign  state.  In  the  modern  world  it  is 
tion.  t]le   chief  source   of   law,    and   is   tending   to 

supplant  the  other  sources.  Custom  and  equity  are  both 
largely  replaced  by  definite  legislative  acts.  The 
codification  of  law  tends  to  narrow  down  the  field  of 
judicial  decision  as  a  source  of  law,  and  scientific 
commentaries  are  used  mainly  for  discussion.  In  the 
creation  of  new  enactments,  custom,  religious  opinions 
and  equity  all  play  their  part ;  in  doing  so  they  are  not 
so  much  direct  sources  of  law  as  influences  in  law 
making. 

The  organisation  of  modern  legislatures  will  be  dealt 
with  separately.  Only  a  few  general  points  need  be 
mentioned  here.  In  the  modern  world,  legislation  is  the 
work  of  representative  assemblies.  These  assemblies  are 
the  organs  of  the  popular  will,  and  as  such  they  are 
constantly  widening  the  field  of  legislation.  The  people, 
realising  their  power  as  legislators,  or  as  the  electors  of 
legislators,  make  constant  demands  on  legislative  bodies 
to  make  laws  of  this  or  that  type.  All  modern  democratic 
leg-i^latures  are  so  overcrowded  with  proposed  laws  that 
the  most  elaborate  arrangements  have  had  to  be  made  for 
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the  conduct  of  public  business  in  order  to  save  time. 
Whereas,  in  earlier  days,  the  assemblies  legislated  mainly 
in  matters  of  public  law,  leaving-  private  law  to  custom 
and  the  decisions  of  judicial  tribunals,  nowadays  the 
legislatures  deal  with  both,  public  and  private  law.  The 
people,  jealous  of  law  not  emanating  from  their  elected 
assemblies,  have  thus  narrowed  down  the  sphere  of 
custom  and  judge-made  law.  As  we  shall  see  later,  a 
most  important  modern  theory  of  liberty,  the  theory  of 
the  separation  of  powers,  demands  a  clear  distinction 
between  the  legislature,  executive  and  judiciary.  This 
theory,  the  basis  of  the  organisation  of  the  government 
of  the  United  States  of  America,  has  given  to  legislation 
a  theoretical  independence  at  the  expense  of  both  the 
judiciary  and  executive.  Fallacious  in  many  respects 
thoug'h  the  theory  is,  it  certainly  has  heightened  the 
importance  of  modern  legislatures  as  the  source  of  law. 

3.     The  Various  Kinds  of  Law. 

Law  may  be  classified  in  various  ways,  according  to 
the  particular  basis  adopted  by  the  writer.  For  our 
purposes,  however  we  may  divide  law,  according*  to  the 
agency  through  which  it  is  formulated  into:  — 

(a)  Constitutional  law,  of  which  more  will  be  said 
in  the  chapter  on  the  Constitution.  Constitutional  law 
may  be  written  or  unwritten,  it  may  be 
utiona?Law  promulgated  by  a  body  specially  created  for 
the  purpose,  or  it  may  grow  up  gradually 
without  any  source  other  than  the  customs  of  the  people 
and  the  ordinary  law-making  body  in  the  state. 
However  it  arises,  constitutional  law  is  the  sum  of  the 
principles  on  which  the  government  rests,  principles 
which  prescribe  the  ordinary  course  of  governmental 
procedure  and  lay  down  the  limits  within  which  the 
powers  of  government  can  be  exercised. 

(h)  Statute  law,  the  most  familiar   type  of   law^  made 
by  the  ordinary  law-making  bodies,  e.g.,  by  the  King-in- 
ib)  statute    Parliament  in  the  United  Kingdom,   and  by 
Law-  Congress  in  the  United  States. 
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(c)  Ordinances,  issued  by  the  executive  branch  of 
government  within  the  powers  prescribed  to  them  by 
(c)  ordinan-  the  law  of  the  state.  Ordinances  are  not  as 
«es.  a  rule  permanent,  and  are  issued  for  the 
special  purposes  of  administrative  convenience. 

(d)  Common  law,  which  rests  on  custom,  but  is 
Liw.Common   enforced  by  the  law  courts  like  statute  law. 

(e)  International  law,  or  the  rules  which  determine 
(e)  inter-  the  conduct  of  the  general  body  of  civilised 
"aw.onal  states  in  their  dealings  with  each  other. 

(f)  Administrative  law,  which  prevails  on  the 
if)  Adminis-    continent  of  Europe,  whereby  public  officers 

trative  Law.     are    su"bject   to   separate   law   and   procedure 

from  private  individuals. 

Professor  Holland  divides  law  according  to  the  public 

or  private   character   of  the   persons   with  whom  legal 

The  basis  of     rights  are  concerned.     A   "  public  "   person 

Ppr?vate— d      means  either  the  si  ate,  or  a  body  or  individual 

professor        holding  delegated  authority  from  the  state.  A 
Holfand's  .  ° .      ,,  °  */..1  .     ■••    ■-,      i 

division.  private      person  means  either  an  individual 

or  a  collection  of  individuals,  who  do  not  represent  the 

state  even  for  a  special  purpose.     When  both  the  persons 

with  whom  a  right  is  connected  are  private,  the  right  is 

also  private;  but  where  one  of  the  persons  is  public,  the 

right  is  public.    Thus  law  may  divided  into:   (a)  Private 

law,  when  the  right  is  between  subject  and  subject ;  (b) 

Public  law,  when  the  right  is  between  state  and  subject. 

Public  law,  Holland  subdivides  into:  1.  Constitutional 
law.  2.  Administrative  law.  3.  Criminal  law.  4. 
Criminal  procedure.  5.  The  law  of  the  state  con- 
sidered in  its  quasi-private  personality.  6.  The  pro- 
cedure relating  to  the  state  so  considered.  This  classi- 
fication is  only  one  among  many,  as  the  classification 
depends   on    the  basis  adopted  by  the  individual  writer. 

Laws  have  also  been  classified  into  written  (or  statute) 
law,  and  unwritten  (or  customary)  law.  In  legislation, 
written  both  the  contents  of  the  law  are  fixed,  and 

unwritten,  legal  force  is  given  to  it,  by  acts  of  the 
sovereign  power.     This  produces  Written  law.     All  the 
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other  sources  of  law  (such  as  Adjudication,  Usage, 
Scientific  discussion,  etc.)  give  rise  to  what  is  called 
Unwritten  law.  This  classification  is  not,  however, 
quite  a  scientific  one. 

4.     Development  of  Modern  Law  in  the  West. 

Modern  European  law  has  two  sources — Teutonic  and 
Eoman.  The  Roman  conquerors  carried  their  system 
of  law  with  them  wherever  they  went,  hut 
andTeut-  that  system  did  not  supersede  the  indigenous 
Systems  systems  of  the  barbarians.  Eoman  law  was 
markedly  different  from  Teutonic.  To  the 
Romans  law  was  a  command  of  the  state,  issued 
through  the  government  officials ;  to  the  Teutons  law- 
was  a  matter  of  custom,  each  tribe  or  people  having  its 
own  customs,  and,  accordingly,  its  own  law.  Roman 
law  was  the  law  of  a  unified  state ;  Teutonic  law  was  the 
law  of  diverse  peoples.  After  the  fall  of  Rome,  the 
invaders — Goths,  Franks  and  Lombards — established 
separate  governments  of  their  own,  so  that  the  old 
unified  Roman  law  was  replaced  by  the  particular  law 
of  each  conquering  people.  Before  the  fall  of  the 
Empire,  however,  the  Romans  had  established  Roman 
law  for  Roman  citizens,  and  the  invaders  allowed  the 
Roman  citizens  to  continue  under  their  own  law,  very 
much  in  the  same  way  as  Europeans  and  Indians  live 
at  the  present  time  in  India. 

This  continued  through  the  various  wars  of  conquest 
following  the  fall  of  the  Roman  Empire.  Even  the 
great  Charlemagne  respected  the  system  he  found. 
What  happened  was1  that  everyone  kept  the  law  of  his 
own  people,  with  the  result  that  under  one  ruler  there 
were  frequently  several  systems  of  law — one  Roman, 
one  Gothic,  one  Frankish,  and  so  on. 

With  the  advent    of     feudalism     the     basis     of     law 

changed.     Hitherto  the    law   had    been    personal.     The 

son  came  under  the  same  law  as  his  father, 

but  with   feudalism  the  basis   changed   from 

personal    descent    to    territory.     Instead   of   law   being 
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applicable  to  families,  it  was  made  applicable  to  a 
particular  area.  This  meant  that  all  people  living 
within  a  stated  area  were  under  one  law.  This  tendency 
towards  centralisation  was  helped  in  other  ways. 
Throughout  the  mediaeval  struggles  Roman  law  had 
possessed  the  virtue  of  unity  and  system,  which 
gradually  prevailed  against  the  multiplicity  of  the 
Teutonic  customs.  Though  the  Romans  were  overcome 
their  law  survived,  so  much  so  that  with  the  exception 
of  England,  the  law  of  every  modern  European  country 
is  preponderatingly  Roman  in  character. 

The  chief  influences  in  the  supremacy  of  Roman  law 
were  first,  the  Latin  language  as  the  medium  of  inter- 
influenees  in  course  among  the  higher  classes,  just  as 
ofPrRoman  English  is  at  present  in  India.  Second  there 
Law.  were  the  Roman  leg^al  codes.   Despite  the  over- 

throw of  Rome  the  barbarian  kings  recognised  the 
strength  of  the  law,  and  they  had  codes  prepared.  The 
Breviary  of  Alaric,  King  of  the  Goths  in  Spain,  drawn 
up  in  the  sixth  century,  was  an  abstract  of  the  Roman 
laws  and  imperial  decrees  for  his  Roman  subjects.  It 
kept  alive  the  Roman  legal  system  till  the  great  code 
of  Justinian,  the  greatest  code  of  law  in  the  world,  was 
drawn  up.  This  code,  known  as  the  Corpus  Juris  or 
Body  of  Law,  was  created  to  systematic  the  existing 
Roman  Law,  which  was  in  a  state  of  much  confusion  in 
Justinian's  time.  Third,  there  was  the  Church,  with 
its  law,  technically  known  as  canon  law.  The  Church 
was  essentially  Roman  in  organisation  and  spirit. 
Not  only  did  the  Church  keep  alive  the  form  and 
spirit  of  Roman  institutions,  but  it  was  the  chief 
medium  of  education  in  the  middle  ages,  and  through 
its  various  preachers  and  teachers  was  able  to  influence 
both  ignorant  and  educated  as  it  pleased.  Fourth, 
there  was  the  influence  of  lawyers,  both  ecclesiastical 
anH  secular.  After  the  twelfth  century,  the  code  of 
Justinian  was  taught  all  over  Europe.  Law  schools 
arose  in  considerable  numbers,  first  at  Bologna,  in  Italy 
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and  in  Pario,  ultimately  spreading  to  Spam,  Holland 
and  England.  The  lawyers  trained  in  these  schools  were 
naturally  imbued  with  the  Roman  spirit,  and  with  the 
decay  of  popular  courts  and  the  growth  of  central 
courts  their  influence  spread  wider  and  wider. 

The  gradual  amalgamation  of  the  Teutonic  and 
Roman  systems,  with  the  predominance  of  the  Roman, 
is  a  matter  of  legal  history.  Among  the  various 
influences  may  be  mentioned  the  Napoleonic  code 
(Code  Napoleon)  of  1804,  in  France,  the  first  code  of  the 
French  civil  law.  This  code  has  had  great  influence. 
The  Belgian,  Dutch,  Italian,  Portuguese,  and  partly 
the  Spanish  codes  and  the  codes  of  the  Spanish  South 
American  states,  have  all  been  much  influenced  by  it. 
its  only  European  rival  is  the  German  code,  which  was 
drawn  up  at  the  end  of  the  nineteenth  century. 

A  different  course  marked  the  legal  development  of 
England  and  countries  which,  like  the  United  States  of 
America,  owed  the  origin  of  their  law  system 
Development  to  England.  England,  separated  geographi- 
TheEp^werd'  caUy  from  the  countries  of  Europe  which 
of  Roman  adopted  the  Roman  system,  developed  along 
her  own  lines.  Because  she  had  been  under 
Roman  sway  for  some  centuries,  England  could  not 
escape  completely  from  Roman  influence  in  law,  but 
•  hat  influence  was  exerted  principally  in  the  ecclesiast- 
ical courts.  The  influence  was  also  felt  in  the  admiralty 
courts  (in  matters  of  international  law).  In  spite  of  the 
efforts  of  the  church  to  further  the  cause  of  Roman  law, 
the  courts  resisted  its  influence  so  strongly  that,  as 
Sir  William  Markby  says,  "no  one  has  ever  been  able 
to  quote  a  text  of  the  Roman  law  as  authority  either  in 
the  courts  of  common  law  or  the  courts  of  Chancery." 

The  Crown  naturally  preferred  the  Roman  system 
because  it  was  so  suitable  for  national  centralisation ; 
but  the  English  courts  were  able  to  preserve  their 
independence  by  restraining  the  ecclesiastical  courts. 
In  this  they  had  the  support  of  the  nobles  and  commons, 
as  well  as  occasionally  that   of  the  king,   who   did   not 
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look  with  favour  on  the  growing  power  of  the  church. 
It  is  remarkable  that  the  church,  with  learning  and 
religious  influence  on  its  side,  was  unable  to  make  a 
stronger  mark  on  the  law  of  England. 

The  indigenous  English  law  was  not  able  to  fill  all  the 
gaps  that  the  development  of  the  times  made.  These 
gaps  were  filled  by  custom,  and  the  interpre- 
cCase.Lawnd  ters  of  the  customs  were  the  judges.  On  the 
judges  therefore  fell  the  duty  of  filling  in  gaps 
which  otherwise  might  have  been  filled  by  Roman  prin- 
ciples. Customs  later  led  to  the  formation  of  precedents. 
Up  to  the  time  of  Henry  VIII.  Year  Books  of  decisions 
were  published.  These  decisions  sometimes  were 
original,  and  sometimes  they  followed  previous  decisions 
on  similar  points,  or  precedents.  These  decisions,  being 
in  the  hands  of  judges  were  for  the  most  part  simply 
the  application  of  common  sense  to  the  cases  that  arose. 
Precedents  at  first  were  only  guides  for  subsequent 
judges,  but  in  course  of  time  they  were  compulsory. 
They  became  as  important  as  statute  laws,  and  their 
growing  importance  led  judges  to  be  more  careful  in 
the  form  of  their  judgments  and  to  give  more  reasoned 
statements  for  their  conclusions.  Thus,  while  in  the 
rest  of  Euiope  Roman  principles  underlie  the  legal 
system,  its  place  in  England  is  taken  by  previous  legal 
decisions,  or  case-law. 

The  result   in   actual  practice   is  that  where  Roman 

law    prevails,    the    decisions    of    judges    must    follow 

the  Roman  general  principles.     In  England, 

witTpoman    and  the  United  States,  the  judge  is  largely 

Law  systems.  free  to  uge  hig  common  sense.     Obviously  the 

English  system,  though  lacking  in  symmetry,  is  more 
suited  to  change  than  the  Roman.  Another  marked 
difference  between  the  English  and  continental  legal 
systems  is  that  on  the  continent  judicial  decisions  are 
not  authoritative,  as  they  are  in  England.  ^  It  is  true 
that  Imperial  rescripts  or  decrees  in  particular  cases 
\/ere  treated  as  authoritative,  but  that  was  because  the 
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Emperor  was  regarded  as  the  source  of  law.  No  judge 
or  tribunal  had  such  authority. 

In  the  western  systems  of  law  other  influences  have 
played  a  part.  Naturally  in  Christian  countries  the 
Jewish  law  of  the  Old  Testament  is  trace- 
in  "thVwest.  able.  This  law  came  from  the  church  in  the 
middle  ages.  At  that  time  politics  and  religion 
were  hopelessly  mixed  up.  After  the  Reformation 
Protestant  ideas  also  found  their  way  into  the  European 
legal  systems. 

Where  fusion  has  taken  place  between  Roman  and 
Teutonic  law,  generally  the  Roman  prevails  in  the 
domain  in  which  it  reached  its  highest  perfection,  name- 
ly, private  law.  Roman  influence  also  is  marked  in 
colonial  and  municipal  law,  spheres  in  which  Roman 
experience  filled  in  the  gaps  in  the  legal  system  of  the 
Teutons.  Teutonic  law  prevails  in  public  law,  for  the 
Teutons,  with  self-government  and  the  idea  of  repre- 
sentation, founded  their  governments  on  their  own 
familiar  customs. 

5.     Law  in  British  India. 

Before  the  advent  of  the  British,  there  were  two 
principal  legal  systems  in  India.  One  was  the 
Mahommedan  law,  the  other  the  Hindu  law. 
BBrit?sh:tne  The  Mahommedan  law  applied  to  Mahomm- 
Hinduand  edans,  and  the  Hindu  law  to  Hindus 
ed\n°Law.  but  some  of  the  penal  provisions  of 
Mahommedan  law  were  applied  to  the  Hindus 
also.  The  Mahommedan  law,  based  on  the  Koran  and  its 
legal  commentaries,  treated  some  subjects,  particularly 
family  relations,  inheritance,  and  wakf  (the  law  concern- 
ing religious  foundations),  in  considerable  detail.  The 
Hindu  law  was  partly  religious  and  partly  social,  but 
was  far  less  systematic  than  the  Mahommedan.  In 
origin,  as  in  the  Institutes  of  Manu,  Hindu  law  is 
supposed  to  be  a  direct  emanation  from  God.  Its  inter- 
pretation  was    given   to   the    Brahmins,    whose     sacred 
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position  continued  the  original  religions  sanction  of  the 
law.  When  the  British  power  was  organised  in  India 
the  newly  established  courts  enforced  the  rules  of  both 
Hindu  and  Mussulman  law. 

In  the  case  of  both  Hindu  and  Mahommedan  law,  the 
original  codes  were  to  some  extent  amplified  or  modified 
influence  D^  the  writings  of  lawyers.  The  most 
of  comment-  learned  Brahmin  commentators  became 
anes.  recognised    authorities    ini    Hindu    lawj.     The 

Sayings  and  Doings  of  Mahommed  (the  Sannat  and 
Hadis),  the  decisions  and  writings  of  Mullahs  and  Muftis 
altered  the  Koran  of  the  Mahommedans. 

Besides    the    Hindu    and    Mahommedan    law    proper, 

there  was  a  large  number  of  customs,  often  purely  local, 

recognised    authorities    in    Hindu    law.     The 

forests,     etc.     There     was     also    a     body    of 

mercantile  or  trading  custom,    relating    to    the    transfer 

of  property. 

Thus  when  the  British  came  to  India  they  found  :  — 

1.  The    Hindu    and    Mahommedan    law,    altered   in 

The  position  certain  respect  i  bv  interpretation  and 
when  the  ,      •■  •  s  pit  ,i 

British  commentaries,      mainly      founded      on      the 

came.  Shastras   and   Koran. 

2.  Many  customs,  sometimes  general,  sometimes 
local,  which  govern  the  use  of  land,  tillage,  and  forest- 
Tights. 

3.  Certain  mercantile  customs,  observed  by  traders 
end  recognised  particularly  by  the  Mahommedans,  and 
customs  which  governed  the  transfer  and  pledging  of 
property. 

4.  Penal  rules,  drawn  up  and  enforced  by  the 
Mahommedan  rulers. 

The  law  that  the  East  India  Company  found  in  India 
was  personal  or  religious,  not  territorial.  It  was 
applicable  only  to  individuals  belonging  to  the  particular 
religion  to  which  the  law  applied.  The  indigenous  law 
also  was  lacking  in  certain  well-established  branches  of 
English  law,  particularly  in  civil  and  criminal  procedure 
and  in  the  law    of     torts    or    civil    wrongs.     The     law 
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governing  property  and  contract  was  also  very 
defective.  What  the  Company  did  was  to  accept  what 
they  found  as  applying  to  the  various  communities  of 
Indians,  but  tliey  made  English  law  applicable  to 
themselves.  The  English  could  not  accept  many  of  the 
provisions  in  the  law  they  found — such  as  mutilation 
or  stoning  as  punishments,  the  fact  that  Brahmins 
should  have  a  special  law  to  themselves,  and  that  a  non- 
Mahommedan  could  not  give  evidence  against  a 
The  legal  Mahommedan.  The  English,  thus,  while  allow- 
poijcy  of  ing  the  indigenous  law  to  continue  as  applied 
ihe  British.  ^Q  Xndiaias,  brought  with  them  for  themselves 
both  the  common  and  statute  law  of  England. 

When  the  High  Court  of  Calcutta  was  established  in 

1773,  the  English"  lawyers  began  to  apply  English  law 

tiw,  «««„♦      to  both  English   and  Indians.     The  Declara- 

The   effect  ,  i,°-,*,nn     i  1  •  •*  1 

of  English     tory   Act  of  1<80,   by  making  it  compulsory 

Law-  that  their  own  law  should  apply  to  Hindus 

and  Mahommedans  stopped  this  practice.  The  system 
of  the  Declaratory  Act  prevails  to-day,  and  the 
Privy  Council  in  England  often  has  to  determine 
the  exact  interpretation  of  the  Koran  or  the 
Shastras.  Both  the  Koran  and  the  Shastras  have  been 
affected  by  western  jurisprudence,  and  the  precepts 
established  in  the  courts.  JSTot  only  so,  but  the  Govern- 
ment of  India  has  power  to  alter  the  Acts  of  Parliament 
enforcing  the  observance  of  Hindu  law  for  Hindus  and 
-vlahommedan  law.  for  Mahommedans.  Many  statutory 
modifications  have  been  made — notably  the  Bengal  Sati 
Regulation  (1829),  the  Indian  Slavery  Act  (1843),  the 
Caste  Disabilities  Removal  Act  (1850),  the  Hindu 
Widows'  Re-marriage  Act  (1856)  and  the  Civil  and 
Criminal  Procedure  Cocles. 

The  chief  source  of  modern  Indian  law  is  legislation, 

either     by     the     British     Parliament,  or  by  the  Indian 

Legislative     Councils.     The     old   Hindu   and 

Legislation.    ]\ja]lommec]an  divine  law  as  well  as  a  number 

of  older   English    statutes,    English   common   law,    and 
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Indian    customary    law   still    apply   in    their  respective 

spheres. 

One    of    the    most    noteworthy    things     in    modern 

Indian  law  is  the  codification  which    has     taken    place. 

.    .  With  the  organisation  of  a  judicial  system  it 

Codification.  ■,  °  j 

soon  became  necessary  to  organise  procedure. 

In  1781  the  British  Parliament  authorised  the  Govern- 
ment of  India  to  make  regulations  for  the  conduct  of 
courts.  In  1773  the  creation  of  the  High  Court  in 
Calcutta  had  already  necessitated  a  code  of  procedure. 
This  code  was  made  on  English  models,  but  the  Act  of 
178  L  enjoined  tlaat  the  English  rules  should  be  made 
suitable  for  the  Indian  people.  What  the  English  did 
at  first  was  to  adopt  the  prevailing  Mussulman  practices, 
but  where  these  were  unsuited  to  western  ideas  they 
were  supplanted  by  English  rules.  The  result  was  a 
contused  mixture  which  lawyers  found  difficult  to 
interpret  and  judges  to  apply. 

In  3833  the  India  Charter  Act  was  passed.  It  pro- 
vided for  the  appointment  of  a  number  of  legal  experts, 
called  the  Indian  Lawi  Commission,  who  were  to 
ascertain  the  various  rules  applicable  in  the  courts  and 
in  the  law  of  British  India,  and  to  report  regarding  their 
consolidation,  and,  if  necessary,  their  amendment.  This 
Commission  was  appointed  in  1833,  Macaulay  being  the 
most  prominent  member.  It  drafted  a  Penal  Code, 
which  did  not  become  law  till  1860.  In  the  meantime 
(in  1853)  another  Commission  was  appointed,  which 
worked  in  England.  The  result  of  this  Commission  was 
the  passing  of  the  Penal  Code,  which  was  drafted  by  the 
previous  Commission,  and  two  Codes  of  Civil  and  Crimi- 
nal Procedure.  A  third  Commission,  appointed  in  1861. 
drafted  other  proposals  but  resignfed  in  1870  owing  to  the 
resistance  offered  to.  its  proposals  by  the  Government  of 
India.  After  this  the  work  of  codification  and  revision 
was  carried  on  in  India  under  the  Law  Member  of  the 
Governor-General's  Council. 

As    the    result    of    these     Commissions,     and  of  the 
activity  of  the  Legal  Member  of  the  Viceroy's  Council, 
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legal  systematisation  in  India  has  been  very  great.  Except 
in  torts,  or  civil  wrongs,  certain  branches  of  contract 
iaw,  family  law,  and  inheritance  (both  of  which  are 
decided  by  the  indigenous  law  and  custom,  save  as 
decided  otherwise  by  the  Succession  Act),  the  statutes 
resulting  cover  the  whole  field  of  law.  The  greatest  of 
them  all  is  the  Indian  Penal  Code  (the  I.P.C.),  which 
was  drafted  by  Macaulay.  It  is  based  on  English  crimi- 
nal law,  but  its  provisions  are  made  specially  applicable 
to  India  where  necessary.  Thus  self-defence  is  more 
widely  interpreted  in  India  because  Indians  are  usually 
unwilling  to  use  force  in  self-defence.  Dacoity,  judicial 
corruption,  police  torture,  kidnapping,  insults  to  relig- 
ious places,  all  these  are  treated  more  fully  than  would 
be  necessary  in  England.  The  death  penalty,  compul- 
sory in  England,  is  in  India  made  an  alternative. 

In  practically  every  branch  of  law,  save  those 
mentioned,  codification  has  taken  place.  Among  the 
various  Acts  may  be  mentioned :  The  Codes  of 
Civil  and  Criminal  Procedure  of  1861—1882  and 
1898  /Criminal),  and  1859  and  1882  (Civil); 
the  Evidence  Act  (1872),  which  codifies  the  laws 
of  evidence,  the  Limitation  Act  (1877),  the  Specific 
Relief  Act  (1877),  the  Probate  and  Administration  Act 
(1881),  the  Indian  Contract  Act  (1872),  Negotiable 
Instruments  Act  (1881),  which  gives  the  law  regulating 
promissory  notes,  bills  of  exchange,  and  cheques;  the 
Trusts  Act  (1882),  the  Transfer  of  Property  Act  (1882), 
the  Succession  Act  (1865),  the  Easements  Act  (1882), 
the  Companies  Act  (1882),  Inventions  and  Designs  Act, 
(1888),  the  War  and  Cantonments  Act  (1889),  the 
Guardians  and  Wards  Act  (1890),  the  Official  Secrets 
Act  (1904).  The  various  acts  governing  railways,  the 
post  office,  factories,  the  co-operative  credit  societies, 
electricity,  lunacy  and  provident  insurance  have  also 
been  codified.  Some  of  these  Acts  have  met  with 
unfavourable  criticism,  but  the  process  by  which  they 
were  drawn  up  admits  easily  of  amendment.     Every  year 
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amendments  are  made  to  some  of  the  Acts,  the  amend- 
ments not  being  new  Acts  but  mainly  textual  alterations 
in  the  old  ones.  The  codification  has  certainly  been  of 
great  use  in  the  administration  of  law. 

A  considerable  amount  of  revision  of  Statute  Acts 
also  has  been  done,  both  bv  codification  and  consolida- 
tion.  Of  the  work  of  consolidation  an  excellent  example 
is  the  Code  of  Criminal  Procedure  of  1898  (Act  V.  of 
1898)  which  repealed  and  replaced  eighteen  separate 
enactments  by  consolidating  them  into  a  new  Act. 

6.     Law   and   Morality. 

We  have  already  seen  the  general  connection  between 
Political  Science,  the  Science  of  the  State,  and  Ethics, 
connexion  the  Science  of  Morality.  Both  Political 
Law^and  Science  and  Ethics  deal  with  man  as  a  moral 
Morality.  agent  in  society.  The  State  is  the  supreme 
type  of  social  union,  but  the  state  is  only  a  means  to 
an  end.  It  is  not  an  end  in  itself.  It  is  a  means 
towards  the  moral  end  of  the  perfection  of  men  in 
society.  Therefore  the  acts  of  the  state  must  have  an 
integral  connexion  with  the  moral  end  of  man.  Law 
is  made  by  the  state  and  enforced  by  the  state,  but  the 
law  of  the  state  only  affects  part  of  man's  life.  It 
affects  only  the  outward  acts  of  life.  Matters  of  the 
conscience  must  be  decided  by  the  conscience.  T'uus  the 
state,  by  its  law,  punishes  breach  of  contract,  but  it 
does  not  punish  lying  as  such.  Dishonesty,  ingratitude, 
meanness,  covetousness,  anger  and  jealously  are  all 
immoral ;  but  they  are  not  illegal,  except  when  they 
lead  to  a  breach  of  law.  The  state  does  not  punish  a 
man  because  he  loses  his  temper,  but  it  punishes  him  if 
he  assaults  or  kills  another  man  in  temper.  The  state 
does  not  punish  for  covetousness  but  it  punishes  theft 
arising  out  of  covetousness.  Thus  law  and  morality 
differ  (a)  m  their  sanction,  one  being  enforced  by  the 
etate,  the  other  being  a  matter  of  conscience. 
(b)     in     the     type     of     action     affected,     law     dealing 
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with  the  outward  acts  of  men,  ethics  dealing'  with 
fall  the  actions  of  men ;  and  (c)  in  their  definiteness. 
Law  is  thus  a  matter  of  force;  hut  morality  cannot  he 
forced.  Law,  again,  often  is  based  on  expediency. 
Acts  which  in  themselves  are  not  immoral  are  made 
illegal  because  it  is  expedient  that  they  should  be  so. 
Thus  it  is  not  immoral  to  ride  a  bicycle  without  a 
light,  but  it  is  made  illegal  because  it  is  dangerous  to 
other  people.  It  is  not  immoral  for  a  trustee  to  bu\ 
the  estate  for  which  he  is  responsible,  provided  the  other 
parties  are  satisfied,  but  law  prevents  such  a  contract 
because  it  opens  the  way  too  easily  to  fraud.  Thus  law 
creates  a  class  of  wrongs  which  are  not  moral  but  legal 
wrongs.  They  are  wrong  because  they  are  illegal,  not 
because  they  are  immoral. 

The  state  is  founded  on  the  minds  of  its  citizens,  who 
are  all  moral  agents.  The  connexion  between  them, 
therefore,  must  be  close.  A  bad  people  means  a  bad 
state  and  bad  laws.  An  unhealthy  public  opinion,  in 
modern  representative  government,  must  eventually 
mean  bad  laws.  "The  best  state,"  as  Plato  said,  "is 
that  which  is  nearest  in  virtue  to  the  individual.  If 
any  part  of  the  body  politic  suffers,  the  whole  body 
suffers."  Modern  political  theory,  with  the  organic  view 
of  the  state,  has  returned  to  the  Greek  theory.  The 
individual  has  an  inherent  connexion  with  the  state. 
The  state  therefore  must  affect  the  morality  of  indivi- 
duals asi  well'  as  the  morality  of  individuals  must  affect 
the  state. 

The  individual  moral  life  manifests  itself  in  manifold 
ways.  The  state  is  the  supreme  condition  of  the 
individual  moral  life,  for  without  the  state  no  moral 
life  is  possible.  The  state  therefore  regulates  other 
organisations  in  the  common  interest.  The  state, 
however,  has  a  direct  function  in  relation  to  morality. 
This  function  is  both  positive  and  negative.  As  a 
positive  moral  agent  the  state  makes  good  laws,  that 
is,  laws  which  are  in  accord  with  the  best  moral  interests 
of  the  people.     Negatively,  the  state  must  remove  bad 
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laws.  It  is  to  be  noted  that  what  may  be  a,  state  law 
in  one  generation  becomes  a  moral  law  in  the  next,  so 
that  the  margin  between  illegal  and  immoral  is  not 
always  clear.  Thus  when  compulsory  education  is 
introduced  into  a  country  it  is  at  first  illegal  to  keep 
one's  child  from  school.  In  the  next  generation  what 
was  previously  a  crime  becomes  a  sin.  The  father 
feels  it  a  moral  duty  to  educate  his  children. 

Thus,  though  there  are  certain  differences  between 
the  law  of  the  state  and  the  moral  law  they  are 
inherently  connected.  In  the  modern  world  we  do  not 
make  the  state  the  supreme  end,  as  did  the  Greeks.  We 
regard  it  as  the  condition  of  morality.  The  state  and 
law  continually  affect  both  public  opinion  and  actions ; 
in  its  turn  law  reflects  public  opinion  and  thus  acts  as 
.the  index  of  moral  progress. 

7.     International  Law. 

The  subject  of  International  Law  affects  us  here  only 
in  so  far  as  a  general  knowledge  of  its  principles  enables 
is  inter-  us  better  to  understand  the  nature  of  the 
Law10"3  state.  The  subject  now  forms  a  special 
Pr°p[[J.y.  course  of  study,  and  its  detailed  treatment  is 
taw?  a  matter  tor  lawyers. 

We  have  seen  that  law  is  an  order  of  the  state.  The 
state  both  makes  it  and  enforces  it,  but  the  law  of  a 
state  applies  only  to  the  citizen  of  that  state.  Inter- 
national law  thus  would  imply  an  international 
state,  if  the  word  law  has  the  meaning  that  we  have  just 
asciibed  to  it.  An  international  state  which  could 
enforce  international  law  would  mean  that  the  states 
that  exist  at  present  had  a  higher  authority  over  them. 
It  would  thus  destroy  their  sovereignty.  There  would 
then  only  be  one  state,  properly  speaking  (that  is,  with 
the  characteristic  of  sovereignty),  that  state  being  the 
international  state.  But  states  are  sovereign,  therefore, 
the  first  question  that  arises  in  connexion  with  interna- 
tional  law  is  whether  international  law  is  really  law  at 
all.     Law,   as  we  have  seen  in  the  discussion  on  that 
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subject,  is  the  expressed  or  implied  will  of  the  state 
concerning'  the  citizens  of  the  state,  which  must  be 
obeyed  by  those  citizens.  It  is  a  general  body  of  rules 
behind  which  lies  the  whole  force  of  the  community  as 
organised  in  the  state  and  government.  If  a  citizen 
breaks  the  rules,  he  will  be  punished;  in  other  words,  he 
is  forced  to  obey  the  rules.  Does  any  such  force  lie  at 
the  back  of  international  law  ?  There  is  force,  the 
force  of  the  minds  which  made  up  these  rules,  but 
these  minds  are  not  organised  into  a  single  organ 
of  compulsion.  International  law,  to  be  real  law,  would 
require  some  international  organ  to  enforce  it.  At 
present  each  state  interprets  international  law  for  itself; 
there  is  no  international  court  for  interpretation  of  the 
law.  States  sometimes  refer  matters  in  which  they  have 
differed  to  a  special  tribunal,  but  even  then  they  are  not 
legally  bound  to  accept  the  decision  of  the  tribunal.  Each 
state  acts  for  itself  and  even  if  it  acts  against  the 
opinion  of  the  whole  civilised  world  there  is  no  restraint 
upon  that  state  outside  an  international  war.  N~o  indi- 
vidual in  a  state  can  break  the  laws  of  the  state  with 
impunity:  but  a  state  may  break  international  law  at 
will.  The  only  constraints  are  the  fear  of  the  dis- 
approbation of  other  states  and  the  risk  of  bringing  war 
on  the  state  itself. 

The  sanction  of  international  law  has  the  same  basis 
as  the  sanction  of  ordinary  law,  viz.,  the  common  will 
underlying  the  legal  principles.  Law  does  not  consist 
merely  in  the  making  of  a  definite  code :  it  is  rather  the 
recognition  by  the  state  of  principles  already  definitely 
existing  among  the  people ;  and  the  sanction  of  the  law, 
which  in  the  first  place  is  shown  in  the  machinery 
of  the  state,  really  is  the  common  agreement  of  the 
people.  In  a  similar  way  international  law  must  have 
at  its  root  the  mutual  agreement  of  nations :  its  sanction 
will  depend  on  the  growth  of  a  common  will  among 
peoples,  and  (though  it  seems  a  paradox),  when 
international  law  has  a  firm  sanction  that  sanction  will 
destroy  it  as  international  law.     A  common  will  which 
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can  enforce  international  law  will  mean  the  breaking-  of 
the  hounds  of  states  and  nations.  The  word  "interna- 
tional'" will  then  have  lost  its  meaning.  A  complete 
sanction  to  law  between  nations  as  they  at  present 
exist  would  imply  the  fusion  of  states  at  present  distinct. 
Even  at  present,  in  spite  of  the  repeated  breach  of 
international  law  during  the  Great  European  War,  a 
considerable  body  of  the  recognised  principles  of 
international  law  is  observed ;  none  the  less,  the 
fact  remains  that  it  is  observed  merely  as  a  law 
of  convenience  for  individual  states :  no  obligation, 
beyond  the  obligation  of  honour,  binds  states  to  observe 
international  law. 

International  law  is  in  this  way  half  law,  halt  morality. 
Some  lawyers  regard  the  term  law  as  including  not  only 
the  definite  positive  law  of  the  state,  but  also  law  in  the 
process  of  being  made.  In  this  sense  International  Law 
is  law.  It  is  in  the  process  of  becoming  positive  law, 
but  it  can  become  law  in  the  national  sense  of  law  only 
when  it  has  the  sanction  of  a  definite  state. 

Among  the  older  writers,  such  as  Hobbes  and 
Pufendorf,  International  Law  is  not  looked  on  as 
law.  Bentham,  Austin,  and  Professor  Holland, 
Authorities  among  modern  writers,  support  the  same 
view.  The  Austinian  view  of  law  as  a  body 
of  rules  for  human  conduct,  set  and  enforced  by  a  defi- 
nite sovereign  political  authority,  does  not  admit  of  the 
recognition  of  international  law  as  law.  It  belongs  to  the 
sphere  of  positive  morality.  Modern  jurists,  however, 
tend  to  place  International  Law  definitely  within  the 
sphere  of  law.  Variation  in  views  is  natural, 
because  both  the  content  of  International  Law  and  the 
development  of  international  institutions  have  altered 
considerably,  especially  in  the  last  half  century,  and  are 
likely  to  develop  still  more  rap'dly  in  the  near  future. 

The  chief  reasons  adducad  by  modern  authorities  foi 
regarding  International  Law  as  law  are : — 

(a)  that  the  rules  embodied  in  International  Law 
are  im  their  nature  not  optional  but  compulsory.    In  the 
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last  resort  they  rest  on  force,  although  that  force  is 
exercised  more  through  the  action  of  society  or  public 
opinion  than  through  a  definite  and  authorized  body. 
The  covenant  of  the  League  of  Nations  attempts  to 
create  a  definite  body  for  its  enforcement ; 

(b)  that  already  its  legal  qualities  have  been  proved 
by  the  fact  that  its  rules  are  accepted  as  law  by  states 
and  are  appealed  to  as  law  bv  contesting  parties:  and 

(c)  that  its  rules  have  been  built  up  by  legal 
reasoning  and  are  applied  in  a  legal  manner. 

Professor  Westlake  argues  that  as  states  live  together 
in  the  civilised  world  substantially  as  men  live  together 
in  a  state,  the  difference  being  one  of  machinery,  we 
are  entitled  to  say,  not  on  the  ground  of  metaphor,  but 
on  the  solid  ground  of  likeness  to  the  type,  that  there 
is  a  society  of  states  and  a  law  of  that  society  which 
goes  by  the  name  of  International  Law.     Perhaps  the 
aptest  description  of  the  legal  nature  of  International 
Law     is     that     given     by     Sir     Frederick     Pollock,- 
"International  Law  is  a  body  of  customs  and  observ- 
ances in  an  imperfectly  organised  society  which     have 
not  fully  acquired  the  character  of  law,  but  which  are 
on  the  way  to  become  law." 

International  Law,  as  defined  by   Wheaton,    one    of 

the  highest  authorities  on  International  Law,  is  "  those 

rules  of  conduct  which  reason  deduces  as  con- 

pefinitionot   sonant  to   justice    from    the    nature    of    the 
international         .    ,  Jx.  .     ,  ,  ,. 

Law.  society  existing  among   independent   nations ; 

with  such  definitions  and  modifications  as  maj 

be    established    by    general    consent."     In  more  simple 

language,  International  Law  is  the  body  of  rules  which 

civilised  states  observe  in  their  dealings  with  each  other, 

these  rules  being     enforced  by     each     particular     state 

according   to    its    own   moral    standard    or    convenience. 

Some  states  are  as  honourable  in  their    observation     of 

the   rules    of   International   Law"  as    they    expect    their 

citizens  to  be  in  obeying  state  or  municipal  law,  while 

others  observe 'the  principles    only    when    it    suits    their 

own  convenience. 
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The  content  of  International  Law  may  best  be 
summarised  by  a  list  of  the  subjects  discussed, 
and  settled  at  the  Hague  Conferences ., 
content  of  The  various  Conventions  reached,  in  1907 
Law.  '  were: — (1)  For  the  pacific  settlement  of 
international  disputes.  (2)  Respecting  the 
limitation  of  the  employment  of  force  for  the  recovery 
of  contract  debts.  (3)  Concerning  the  commencement 
of  hostilities.  (4)  Concerning  the  laws  ond  customs  of 
war  on  land.  (5)  Respecting  the  rights  and  duties  of 
neutral  Powers  and  persons  in  war  on  land.  (6)  Con- 
cerning the  status  of  enemy  merchant  ships  at  the 
outbreak  of  hostilities.  (7)  Concerning  the  conversion 
of  merchant  ships  into  warships.  (8)  Concerning  the 
laying  of  automatic  submarine  contact  mines. 
(9)  Regarding  bombardment  by  naval  forces  in  time  of 
war.  (10)  For  the  adaptation  of  the  principles  of  the 
Geneva  Convention  to  maritime  war.  (11)  Regarding 
restrictions  on  the  light  of  capture  in  maritime  war. 
(12)  Regarding  the  establishment  of  an  International 
Prize  Court.  (13)  Regarding  the  right  and  duties  of 
neutral  Powers  in  maritime  war.  (14)  Prohibiting  the 
discharge  of  projectiles  from  balloons. 

Many  other  subjects  will  occur  as  time  goes  on. 
The  most  important  recent  subject  is  that  of  air 
control,  on  which  no  definite  understandings  have  yet 
been  reached. 

8.     Histoky  or  Inteenatioival  Law. 

Lawrence,  in  his  Principles  of  International  Law, 
gives  three  periods  in  the  development  of  international 
relations.  These  periods  cover  practically  the  whole 
stretch  of  history,  and,  though  one  is  divided 
JSds.  from  j^e  other  for  the  purposes  of  historical 
exposition,  the  earlier  periods  are  really  the 
bases  of  the  later  periods. 
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1.  The  first  period  ,  stretches  from  the  earliest 
times    to    the    establishment    of    the    Roman    Empire. 

Among-  the  earliest  peoples  of  which  history 
i.  To  the  tells,  there  was  practically  no  international 
thf,nRonfan0f  regulation.  Each  country  was  hostile  to  its 
Empire.  neighbour      and      despised      it.     War      was 

declared  without  ceremony  and  earned  on 
without  mercy.  Even  the  highly  civilised  Greeks 
regarded  their  neighbours  as  unworthy  of  notice  save 
for  the  purpose  of  conquest.  The  only  traces  of  any 
international  dealings  we  have  from  theni  were  in 
maritime  trade,  for  which  a  code  grew  up  in  Rhodes. 
Greek  thought,  not  Greek  practice,  contributed  con- 
siderably to  international  development.  Tlie  greatest 
philosophers  of  Greece,  Plato  and  Aristotle,  were 
limited  in  their  political  views  by  the  small  city  state. 
But  even  they,  in  places,  voice  the  idea  of  natural  law, 
which  later  developed  into  the  internationalism  or 
social  ideal  of  the  Stoics.  From  the  Stoics  the  idea 
passed  to  'Rome. 

In  Rome,  before  the  Empire,  such  international  Jaw 
as  existed  was  called  ius  feciale.  This  law  contained 
precepts  about  war  and  peace,  and  was  propounded  by 
a  special  religio-legal  college.  The  ius  feciale  is  of 
little  importance  in  the  development  of  what  we  now 
know  as  international  law.  The  great  contribution  of 
Rome  was  the  ius  gentium,  the  development  of  which 
has  already  been  noticed. 

2.  The  second  period  stretches  from  the  beginning 
of  the  Roman  Empire  to  the  Reformation.     With  the 

spread  of  Roman  power  over  the  whole  world, 

2.   From  the   as  then  conceived,  there  was  no  question  of 

t'hf'R'oman1  international  relations,  as  there  was  only  one 

Empire  to      state.      Even    after    the    fall    of    the    Romau 
the  Reform-     -n        •  ,i  •    i    -i  •  i  -i    •, 

ation.  Empire     the    imperial  idea  continued,  and  it 

was  only  after  the  Pope  and  Emperor  each 

claimed  the  imperial  power  that  this  idea  was  shaken. 

With    the    revolt    against    the    Papal    authority  at  the 

Reformation,    the    Pope's    claims    to    world-power    were 
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lost,  and  with  the  growth  of  modern  national  states  the 
idea  of  the  temporal  supremacy  of  the  Empire  was 
killed.  With  the  decay  of  the  imperial  idea  arose  other 
influences  which  helped  the  development  of  International 
Law.  The  feudal  system,  with  its  territorial  sovereignty, 
brought  out  the  idea  of  territorial  states,  each  state 
having  jurisdiction  over  citizens  residing  on  a 
definite  territory.  The  spread  of  Christian  principles 
taught  humane  ideas.  Grotius,  the  founder  of  modern 
International  Law,  was  really  instigated  to  his  work  by 
ihe  devastation  and  sorrow  caused  by  the  many  wars  of 
his  time.  Roman  law,  with  the  ius  gentium  and  the 
idea  of  equality  before  the  law.  also  was  an  important 
influence.  Sohools  for  the  study  of  Roman  law  sprang 
up  all  over  Europe.  Lawyers  imbibed  the  principles 
which  later  became  the  basis  of  International  Law.  The 
idea,  arising  from  feudalism,  that  the  king  was  owner 
of  his  country  also  lent  itself  to  treatment  by  the 
principles  of  Roman  law. 

3.     The  third  period  is  from  the  Reformation  to  the 
present  time.      The  ideas  current  in  the  common  con- 
sciousness of  Europe  were  systematised  dur- 
Re  form  at  ion    *ne'    this    period.       The    rise  of    independent 
to  the  states  made  some  definite  regulation  of  their 

ay.  reiatijons  essential.  The  first  modern  work 
on  International  Law  was  On  the  Law  of  War 
and  Peace  by  Hugo  Grotius,  a  Dutchman.  Grotius 
enunciated  as  the  two  main  principles  of  international 
relations  that  (a)  all  states  are  equally  sovereign  and 
independent,  and  (&)  the  jurisdiction  of  any  one  state  is 
absolute  in  the  area  belonging  to  that  state.  After 
Grotius  many  writers  took  up  the  question,  and  now 
it  has  become  a  special  branch  of  law.  As  time  goes 
on  both  International  Law  and  international  organisa- 
tions are  becoming  more  definite.  In  the  latest 
development,  the  League  of  Nations,  provision  is  made 
for  the  creation  of  a  permanent  Court  of  Justice,  which 
vvill  replace  the  previously  existing  Hague  Tribunals 
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9.     The  Sources  of  .International  Law. 

The  various  sources  of  International  Law  are :  — 
i.     Roman  Law.     We  have  already  seen  how  Roman 
law  affected  the  various  law  systems  of  the  world.     The 
same     law     also     provided    a    basis    for    the 
i!aw.°man      settlement     of     questions     arising     between 
nations.     Not     onlv     so,     but     Roman     law 
provided  a  positive  basis  for  International  Law  in  two 
ways:  (a)  by  the  idea  of  the  Law  of  Nations;  (b)  by  con- 
tributing' the  notion  of  the  equality  of  citizens  before 
the  law,  a  notion  which  was  extended  to  the  equality  of 
sovereign  states  in  International  Law. 

2.  Writers  of  authority.  These  writers,  by  showing 
whnt  rules  nat'ous  actually  do  observe,  by  interpreting 
general  opinion  on  given  questions,  and  by 
?tles.UUl01"  gi^'^g"  definitions  and  modifications  of 
previous  rules  based  on  general  consent, 
provide  a  source  of  International  Law.  Such  writers, 
like  writers  on  municipal  law,  must  be  recognised 
authorities  on  the  subject.  The  greatest  name  among 
them  is  that  of  Grotius,  whose  War  and  Peace,  1625, 
gave  the  theoretical  foundation  of  International  Law. 
Pufendorf,  in  his  Law  of  Nature  and  of  Nations  (16T'J> ; 
Leibnitz,  in  his  Diplomatic  Code  of  the  Law  of  Nations 
(1693-1700);  Bynkershoek  (1673-1743),  who  first 
dealt  with  maritime  law;  Wolf  (1679-1754)  and 
Vattel  (17141767)  are  other  important  names  in  the 
development  of  International  Law.  The  names  of  Kent, 
Wheaton,  Manning,  Woolsey,  Westlake,  Lawrence  and 
Hall  may  be  noted  among  more  modern  writers. 
Writers  such  as  these  are  recognised  authorities  tg 
whose  opinions  statesmen  continually  refer  as  autho- 
ritative or  final. 

3.     Treaties  of  peace  and  commerce,  alliances,  and 

conventions.     These      define      pre-existing      rules      or 

modify     them.     These     treaties,    which    may 

e3to.TreatieS'    De     signed     by     two     or     more     states,     lay 

down      the      principles       on       the       subject 
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in  question  which  the  various  states  agree  to  observe. 
They  may  simply  affirm  existing-  rules,  or  modify 
and  explain  them.  They  may  affect  territory,  as 
the  treaties  of  "Westphalia  (1648)  and  Ftrecht 
(1713),  or  the  transfer  of  sovereign  rights,  as 
the  treaty  of  Paris  (1856).  They  may  affect  commercial 
relations  or  conduct  to  be  observed  during  war  by  both 
belligerents  and  neutrals,  such  as  the  famous  Geneva 
Convention  of  1864. 

4.  The  laws  of  particular  states,   or  municipal  law. 
In  the  municipal   law    of    every   state    there    are   many 

s'.atutes  which  affect  international  relations. 
ciaiMLaw.''     Every  state  must  decide  for  itself  the  terms 

on  which  it  will  allow  a  citizen  of  another 
state  to  become  one  of  its  citizens.  This  is  known  as 
naturalization.  The  regulations  affecting  ambassadors 
who  represent  one  state  in  another  state,  envoys,  and 
consuls  have  all  international  bearings.  Particularly 
important  are  the  rules  of  individual  states  with  regard  to 
admiralty  questions.  Admiralty  questions  dealing  with 
prize  cases  are  based  on  international  usage,  and  the 
decisions  of  admiralty  courts  form  a  basis  of  Inter- 
national Law. 

5.  The      adjudications     of     international     tribunals 
and  conferences.      Tribunals   or   conferences   are    some- 
times    set     up     to     decide    particular    cases. 

mentsd1n  These  cases  may  be  referred  to  them  by 
mternat-  another  state,  or  they  may  concern  only  the 
.oimi  cases.     ^^    represented     at     the     tribunal.       The 

decisions   of   such   tribunals    are    more    authoritative   if 
several  states  take  part  in  them. 

6.  The     history     of     wars,     of     negotiations,      the 
circumstances     leading    to     treaties     as     contained     in 

protocols  (drafts,  containing  the  fundamental 
6,  History  of  principles),  and  manifestoes  (containing 
Diplomacy,     statements   of  policy)   and  all     international 

transactions  are  sources  of  International  Law. 
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7.  The  written  opinions  of  eminent  lawyers  con- 
tained in  state  papers  and  diplomatic  correspondence 
in  the  Foreign  Offices  of  states.  Often 
7.  opinions  t]iese  opinions  are  confidential,  but  with  the 
atistsand  growth  of  democracy  there  is  a  greater 
statesmen.  tell<jency  to  publish  them.  Both  England  and 
the  United  States  of  America  publish  the  main  part  of 
iheir  diplomatic  papers,  and  these,  circulated  in  other 
countries,  give  a  basis  for  future  international  action. 

By  far  the  most  important  International  Conferences 
have  been  those  held  at  Hague.     The  Hague  Conferencee 

have      been      called      "  the     Parliament      of 
conferences.  Mankind."     Those  Conferences  have  systema- 

tised  International  Law,  and  from  them  the 
Hague  Court  of  Arbitration  developed.  Much  that  the 
International  Conventions  agreed  to  and  systematised 
at  the  Hague  has  been  incorporated  in  t'he  municipal  law 
of  the  states  which  took  part  in  the  Conferences.  The 
Oourt  of  Arbitration  was  established  to  enable  states,  if 
they  so  wished,  to  refer  disputes  to  it,  and  since  its 
creation  in  1899  it  has  decided  many  questions — and  the 
decisions  have  been  accepted  by  the  parties  concerned. 
From  1899  to  1912  eleven  separate  nations  had  recourse 
to  it.  The  conference  also  attempted  to  create  an  Inter- 
national Prize  Court  of  Appeal,  which  brought  about  a 
Conference  in  London  (1908-09)  on  Prize,  and  led 
to  the  Declaration  of  London,  concerning  blockade, 
contraband  of  war,  the  position  of  neutrals  and  compen- 
sation. The  Declaration  of  London  was  withdrawn 
during  the  "War  by  the  British  government. 

10.     The  League  of  Nations. 

The     most     recent     development     in      international 

relations  is  the    League    of    Nations.     The    immediate 

cause  of    the    League    was.   the    Great    War. 

me  origin      Historically    the    League    is    but    a    further 

league.  development   of  the  international  movements 

which  have  just  been  examined.     The  Great 
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War  in  several  respects  aided  the  growth  of  an  inter- 
national organisation.  In  the  first  place,  the  struggle 
was  so  bitter  and  it  caused  so  much  misery,  that  all 
nations  and  individuals  were  convinced  that  wars  should 
be  avoided,  and  that  some  effective  means  of  settling 
international  disputes  should  be  created.  In  the 
second  place,  the  Great  War  was  fought  largely  on  the 
principle  of  nationality.  Many  nationalities  were  made 
into  nations  by  the  peace  treaties,  but  some  of  these 
nationalities  required  guarantees  to  secure  immunity 
from  attack  and  freedom  for  development.  In  the  third 
place,  the  Central  Powers  lost  a  considerable  amount  of 
territory,  and  the  partition  of  this  territory  among  the 
many  Albes  might  have  raised  trouble  among  the  Allies. 
By  the  League  of  Nations  a  system  was  devised  whereby 
the  territory  lost  by  the  Central  Powers  will  be  ruled 
by  individual  nations  under  the  League  itself. 

The  Covenant  of  the  League  of  Nations  forms  part  of 
the  Treaty  of  Peace  signed  by  the  German  delegates  on 
28th  June,  1919.  The  Covenant  contains  thirty-six 
articles,  with  an  annex  naming  the  original  members 
of  the  League.  The  original  members  are  the  Ally 
signatories  of  the  Peace  Treaty,  the  new  states  created 
by  it,  and  other  states  invited  to  join.  The  seat  of  the 
League  is  at  Geneva,  in  Switzerland. 

The  first  article  of  the  Covenant  lays  down  the 
conditions  of  admission  into  the  League,  and  of  with- 
drawal from  it.  The  original  membership 
Membership  consists  of  the  thirty-two  allied  and  asso- 
and  Con-  ciated  powers,  with  the  new  states  which 
stitution  of  signed  the  peace  treaty,  and  of  thirteen 
the  League,  neutral  states.  All  the  original  members 
were  to  accept  the  same  obligations.  The 
national  sovereignty  of  each  state  was  guaranteed,  but 
it  was  provided  that  no  state  could  withdraw  without 
fulfilling  all  its  international  obligations  and  obliga- 
tions under  the  Covenant.     The  right     of     withdrawal, 
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subject  to  this  condition,    was   granted   on   two   years' 
notice  being  given. 

The  Covenant  also  lays  down  that  "Any  fully  self- 
covering  State,  Dominion,  or  Colony  may  become  a 
member  of  the  League,"  under  prescribed  conditions. 
This  article  is  looked  upon  as  establishing  what  is 
practically  the  independence  of  the  British  Dominions. 
It  is  at  least  a  theoretical  recognition  of  their  nation- 
hood, but  there  is  room  for  doubt  regarding  the  scientific 
interpretation  of  "fully  self-governing"  as  applied  to  a 
"Dominion  or  Colony." 

The  Covenant  of  the  League  also  gives  an  outline  of 
the  machinery  or  organisation  which  is  to  be  establish- 
ed to  carry  out  the  purposes  of  the  League 
Jfhether8ans   Tnere  are  to  De  four  organs  of  the  League — 
League.  (1)   the   Assembly;    (2)    the   Council;  (3)   the 

Secretariat-General;   and   (4)   the    Permanent 
Court  of  Justice. 

The  Assembly  is  the  supreme  Council  of  the 
League.  It  is  composed  of  the  official  representatives 
of  the  various  _  members  of  the  League 
Assembly.  including  the  British  Dominions  and  India 
Each  state  is  left  to  decide  how  its  represen- 
tatives are  to  be  chosen,  and,  according  to  the  Covenant, 
members  are  not  necessarily  bound  by  the  views  of  their 
qwu  governments.  Each  member  of  the  League  has 
one  vote  and  may  not  have  more  than  three  representa- 
tives. The  powers  of  the  Assembly  include  the  dis- 
cussion of  all  matters  affecting  the  League,  the  admis- 
sion (by  a  two-thirds  majority)  of  new  members  of  the 
League,  and  the  approval  of  the  appointment  of  the 
Secretary-General.  All  decisions  of  the  Assembly,  ex- 
cept in  certain  minor  matters,  must  be  unanimous.  Un- 
animity is  insisted  on  to  prevent  dissension  anion  i; 
sovereign  states  who  might  otherwise  be  forced  by  a  bare 
majority  to  act  in  a  way  repugnant  to  them.  It  i- 
presumed  that  absolute  unanimity  in  the   Assemblv  of 
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the  League  by  the  moral  force  of  such,  unanimity  would 
compel  states  to  act  according  to  the  League's  desires. 

The  Assembly  is  a  large  body,  consisting  of  about 
150  members,  and  for  the  conduct  of  business  a  smaller 

-«.     „        ••  body  is  necessary.     This  body  is  the  Council, 
The    Council.     ,  J ,  ■   .       /  ,-y         c  ,-,      lf       ■ 

which  consists  of  representatives  ot  the  prin- 
cipal allied  and  associated  powers,"  with  representatives 
of  four  other  members  of  the  League,  selected  by  the 
Assembly.  With  the  approval  of  the  majority  of  the 
Assembly  the  Council  may  nominate  additional  members 
of  the  League,  whose  representatives  will  always  be 
members  of  the  Council,  and  it  also  may  increase  the 
number  of  members  of  the  League  to  be  selected  by  the 
Assembly  for  representation  on  the  Council.  The 
Council  is  competent  to  deal  with  all  matters  falling 
within  the  sphere  of  action  of  the  League  or  affecting 
the  peace  of  the  world.  A  member  of  the  League  not 
represented  in  the  Council  may  be  asked  to  send  a  re- 
presentative to  meetings  when  matters  affecting  that 
member  are  discussed.  Each  member  of  the  League 
represented  on  the  Council  has  one  vote  and  cannot  have 
more  than  one  representative.  Its  decisions,  like  those 
of  the  Assembly,  must  be  unanimous. 

The  relations  of  the  Assembly  and  Council  are  not 
clearly  defined  in  the  Covenant.  In  practice  the 
Council  wilJ  prove  the  more  important  body,  as  on  it 
will  sit  the  national  leaders  of  the  chief  powers  of  the 
world.  rl  he  Assembly,  also,  is  too  large  for  the  efficient 
discharge  of  business,  and  in  cases  of  emergency  the 
Council  will  have  to  act  on  its  own  initiative.  The 
omission  of  detailed  constitutional  arrangements  between 
the  Council  and  Assembly  is  evidently  intended :  their 
smooth  relations  can  be  established  only  after  experi- 
ence, and  the  original  Covenant  does  not  create  con- 
stitutional difficulties  which  might  hamper  the  future 
Assemblies  and  Councils. 
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The  Secretariat-General,  the  seat  of  which  is 
Geneva,  consists  of  a  Secretary-General  and   such  staff 

as  may  be  required.  The  Secretary-General 
The  (except  the  first,  who     is     nominated     in     the 

SGeneraii!at'     annex  to  the  Covenant)   is  appointed  by  the 

Council  with  the  approval  of  the  majority  of 
the  Assembly,  and  the  staff  of  the  Secretariat-General 
is  appointed  by  the  Secretary-General  and  Council.  The 
expenses  of  the  Secretariat  are  to  be  apportioned  among 
the  members  of  the  League.  All  representatives  of  ths 
members  of  the  League,  and  officials  engaged  on  the 
official  business  of  the  League,  enjoy  the  usual  diplo- 
matic privileges  and  immunities,  as  also  do  the  buildings 
and  property  of  the  League.  The  functions  of  the 
Secretariat  are  to  keep  all  records,  procure  information, 
and  conduct  the  official  correspondence  of  the  League. 
Every  treaty  or  international  agreement  entered  into  by 
any  member  of  the  League  must  be  published  by  the 
Secretary-General,  otherwise  it  is  not  valid. 

The  Council  is  to  formulate  a  scheme  for  a  Perma- 
nent Court  of  Justice,  which  will    act  as     a     bench    of 

judges  to  decide  points  of  law  referred  to  it, 
The  per-  and  will  hear  and  adjudge  upon  international 
court"^  disputes  referred  to  it.  The  detailed  scope 
Justice.  and  functions  of  the  Court,  and  its  relations 

to  the  Hague  Tribunal  are  not  given  in  the 
Covenant.    The  Council  is  left  to  decide  in  these  matters. 

A  large  part  of    the    Covenant    ofi    the     League     of" 

Nations  is  taken  up  with  measures  for  the  prevention  of 

war.     The     prevention     of     war,     indeed,     is 

ofewar.,0n     really  the  main  reason  for  the  existence  of  the 

League.     The  measures  are:  — 

1.  Limitation  of  armaments.  The  principle  is  re- 
cognised that  the  maintenance  of  peace  requires  the 
redaction  of  national  armaments  to  the  lowest  point 
consistent  with  national  safety  and  common  action 
necessary  for  the  enforcement  of  international  obliga- 
tions.    The  making  of  munitions  of   war    must    also    be 
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limited .  The  Council,  and  a  permanent  Commission,  is 
empowered  to  advise  and  draw  up  plans  on  this  subject, 
these  plans  being  revised  decennially. 

J.  The  members  of  the  League  mutually  guaran- 
tee the  territories  and  independence  of  the  existing 
members  of  the  League. 

3.  The  Covenant  lays  down  the  principle  that  any 
war  or  threat  of  war,  whether  immediately  affecting 
the  members  of  the  League  or  not,  is  a  '  matter  of 
concern"  to  the  whole  League,  and  that  it  is  the  duty 
of  the  League  to  take  such  steps  as  will  guarantee 
international  peace. 

4.  The  members  of  the  League  agree  not  to  go  to 
uar  till  the  matter  in  dispute  has  first  been  made  subject 
to  arbitration. 

5.  The  Covenant  gives  also  an  outline  of  the 
machinery  by  which  peaceful  settlements  may  be 
effected.  The  Council,  Assembly,  and  Court  of  Justice 
all  have  a  part  in  this  machinery.  In  the  settlement  of 
disputes  publicity  plays  a  considerable  part.  All  points 
at  issue  are  to  be  made  public,  and  the  peoples  of  the 
various  countries  informed  regarding  the  dispute.  Where 
individual  states  refuse  to  abide  by  the  decision  of  the 
League,  i.e.,  where  an  "  act  of  war  "  against  the  League 
has  been  committed,  the  duty  of  recommending  coercive 
measures  is  laid  on  the  Council.  The  final  measures 
contemplated  by  the  League  are  the  use  of  the  League's 
ffirces,  but  in  cases  where  sudden  action  is  required  the 
individual  states  may  take  action. 

6.  The  League  also  lays  down  the  principle  that 
no  state,  whether  a  member  of  the  League  or  not,  has  a 
right  to  disturb  the  peace  of  the  world.  Executive 
action  in  cases  of  disputes  between  states  not  members 
of  the  League  among  themselves  or  between  them  and 
members  of  the  League,  is  left  to  the  Council. 
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The  mandatory  system  is    the    result    of    the     War. 
Considerable  sections  of  the  defeated  countries — such,  as 

Armenia,  Syria.  Mesopotamia,  German 
The  Mandat  South  West  Africa,  and  the  German  Pacific 
ory  System,    islands     were     seized     from     the    vanquished 

states.  The  question  arose  as  to  how  they 
should  be  governed.  The  general  principles  accepted 
by  the  League  are  set  forth  in  these  words  (Article 
XXII) — "To  those  colonies  and  territories  which  as  a 
consequence  of  the  late  war  have  ceased  to  be  under  the 
sovereignty  of  the  states  which  formerly  governed  tlieiii 
and  which  are  inhabited  by  peoples  not  yet  able  to  stand 
by  themselves  under  the  strenuous  conditions  of  the 
modern  world,  there  should  be  applied  the  principle  that 
the  well-being  and  development  of  such  peoples  form  a 
sacred  trust  of  civilisation,  and  that  securities  for  the 
performance  of  this  trust  should  be  embodied  in  this 
Covenant. 

"The  best  method  of  giving  practical  effect  to  this 
principle  is  that  the  tutelage  of  such  peoples  should  be 
entrusted  to  advanced  nations  who  by  reason  of  their 
resources,  their  experience,  or  their  geographical  posi- 
tion can  best  undertake  this  responsibility,  and  who  are 
willing  to  accept  it  and  that  this  tutelage  should  be 
exercised  by  them  as  Mandatories  on  behalf  of  the 
League. 

"The  character  of  the  mandate  must  differ  according 
to  the  stage  of  development  of  the  people,  the  geogra- 
phical situation  of  the  territory,  its  economic  conditions, 
and  other  similar  circumstances." 

The  principles  accepted  were  three: — (1)  That  none 
of  these  conquered  territories  should  be  "annexed"  by 
any  one  power;  (2)  that  the  administration  of  these 
territories  should  exclusively  be  vested  in  the  League; 
and  (3)  that  the  League  could  delegate  its  authority  to 
one  state,  who  would  be  its  agent  or  "mandatory,"  and 
who,  if  it  did  not  perform  its  duties  acceptably,  could  be 
replaced. 
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The  constitution  of  the  League  is  made  very  flexible- 
Amendments   to   the   Covenant   are  valid   when   ratified 

by  the  members  of  the  League  whose  repre- 

Amendments  senta  fives  form  the  Council  of     the     League, 

Covenant,     and  by  a  majority  of  the     members     of     the 

League  whose  representatives  compose  the 
Assembly.  If  any  member  dissents  from  an  amendment 
it  shall  not  be  bound  by  it,  but  in  this  case  it  must 
give  up  membership  of  the  League. 

The     Covenant     includes      other      important      clauses 
relating  to  existing  and  future  treaties,  and  conditions 

of  labour,   but  the  above  short  sketch  gives 

its  mam  purpose  and  the  outline  ot 
its  constitution.  The  League  marks  a  distinct 
era  in  the  development  of  international  relations. 
Tr  puts  the  coping  stone  on  the  construction 
of  the  last  few  centuries.  It  makes  as  definite  as 
can  be  under  the  present  system  of  states  the 
various  international  institutions  of  our  time.  It  is  a 
real  attempt  to  translate  into  definite  institutions  the 
underlying  forces  of  international  fellowship.  At  the 
time  of  writing,  however,  the  League  is  in  a  nebulous 
state,  owing  tQ  the  defection  of  the  United  States.  The 
League  is  largely  a  product  of  the  statesmanship  of 
President  Wilson.  Article  V.  of  the  Covenant  lays 
down  that  the  first  meeting  of  the  Assembly  and  the 
Council  shall  be  summoned  by  the  President  of  the 
United  States,  but  the  President  has  not  been  able  to 
secure  sanction  in  his  own  country  for  the  League.  At 
the  present  moment,  therefore,  it  is  dormant. 

11.     The  Universal  State. 

Many  present-day  thinkers  strongly  favour  the 
abolition  of  single  states  and  advocate  the  establishment 
of  an  International  or  Universal  State.  The  idea  of  a 
universal  state  goes  back  to  Greek  philosophy,  but  only 
in  the  modern  world  have  these  ideas  become  prominent 
as  actual  practical  issues.  There  are  many  indications- 
in  the  modern  world  that  the  organisation  bv  individua) 
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states  is  breaking1  dawn.  The  Great  European  War  in 
particular  has  shown  that  modern  national  states  are 
a  danger  both  to  themselves  and  humanity,  and  that 
some  means  should  be  developed  to  organise  states  on 
an  international  basis.  The  first  real  approach  towards 
a  universal  state  is  the  League  of  Nations. 
Evidences  in  The  evidences  favouring  the  idea  of  a 
(fn/versaf  a  universal  state  are  many.  We  may  sum 
state.  them  up  thus:  — 

1.  Philosophical.  Some  philosophers  state  that  in 
human  nature  there  are  two  tendencies,  one  particular 
i.  Phiioso*  and  one  universal,  or  one  personal  and  one 
phioai.  social.  The  particular  tendency  of  man's 
nature  is  shown  in  practice  by  organisation  in  small 
groups, — tribes,  clans,  etc.,  while  the  universal  part  of 
his  nature  demands  manifestation  in  the  organisation 
of  mankind  as  a  whole.  Such  philosophers,  too,  point 
out  that  in  all  states  there  are  the  same  charac- 
teristics which  are  emblems  of  universal  similarities  in 
human  character.  The  nation,  though  it  may  be 
necessary  at  a  particular  stage  of  social  evolution,  is 
only  a  halting .  place  on  the  road  to  a  universal  state, 
which  will  be  the  most  complete  and  perfect  embodiment 
of  the  human  spirit.  Just  as  the  particular  tendencies 
in  man  have  made  him  organise  in  groups,  the  universal 
tendencies,  which  are  stronger,  will  abolish  group 
differences  and  unite  man  in  one  body. 

2.  Historical.  History  shows  us  that  though  there 
is  no  universal  state,  there  have  been  real  attempts  in 
2.  Historical.  ^e  past  to    organise  mankind    as    a  whole. 

The  most  important  attempts  have  been :  — 

(a)  The  Empire  of  Alexander  the  Great.  Alexander 
tried  to  unite  the  east  and  west  in  one  Empire,  but  he 
died  before  he  could  establish  his  Empire  on  a  firm  basis. 
His  Empire  applied  only  to  what  was  then  regarded  as 
the  civilised  world.  The  conflict  of  ideas  between  the 
Macedonians  and  Greeks,  the  mixture  of  races,  and  the 
lack  of  general  enlightenment  prevented  lasting  fusion. 
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(b)  The  Roman  Empire.  The  Ronian  Empire 
stretched  over  » the  whole  world,  as  understood  in 
those  days.  Founded  at  first  by  conquest,  the 
Empire  was  gradually  welded  together  by  a  common 
organisation,  local  government,  and  a  common  system 
of  law.  The  Roman  Empire  broke  up  because  of  the 
resistance  of  the  Teutons.  Roman  institutions  did  not 
harmonise  with  Teutonic  ideas.  The  Roman  Empire, 
however,  left  a  permanent  mark  on  the  world,  chiefly 
through  its  legal  system. 

(c)  The  Holy  Roman  Empire,  which  succeeded  the 
Roman  Empire.  The  idea  of  a  universal  state  was 
encouraged  by  the  universality  of  Christianity.  The 
Holy  Roman  Empire  broke  up  because  of  the  struggle 
between  the  Emperor  and  Pope,  and  the  development  of 
parts  of  the  Empire  into  nation  states. 

(d)  Napoleon  tried  to  establish  a  universal  Empire. 
Not  only  did  he  fail  to  achieve  his  purpose,  but  he 
kindled  the  modern  fires  of  nationality,  which  culminated 
in  the  great  European  war.  His  method  was  conquest, 
the  method  by  which  the  late  German  Empire  hoped  to 
achieve  world  dominion.  Brute  force  however  has 
never  proved  a  lasting  basis  for  states. 

History  also  sho.ws  that  historical  development  moves 
from  smaller  groups,  such  as  Greeks  and  mediaeval 
Italian  City  States,  to  larger  groups,  such  as  modern 
nation  states  and  empires.  At  the  present  day,  though 
the  rights  of  small  nationalities  are  to  be  respected, 
their  existence  can  be  guaranteed  only  by  a  League  of 
Nations,  which  is  really  the  first  approach  to  an  Inter- 
national State.  The  evolution  of  history,  therefore,  it 
is  said,  is  leading  us  to  a  universal  state. 

3.  Political.  Even  with  the  various  antagonistic 
groups  or  nations  of  the  present  day  the  existence  of 
treaties,  leagues,  and  diplomacy  generally 
shows  the  possibility  of  a  permanent  and 
complete  league  which  will  ultimately  abolish  t'.e 
sovereignty  of  individual  states  and  lead  to  the 
universal  state. 
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4.  Commercial.     With  modern  means  of  communic- 
ation   the   interests    of   different    nations    are    so  abound 

4.  commerc-  up  Wltn  eacn  other  that  self-interest  urges 
«ai.  tlie  abolition  of  organisations  which  lead  to 
war  and  destruction.  The  whole  economic  world  is  a 
delicately  constructed  machine  which  can  work  properly 
only  when  there  is  no  danger  of  sudden  crises  arising 
from  war  or  rumours  of  war.  With  the  growing  com- 
plexity of  economic  life,  nations  are  not  self-sufficing: 
they  are  inter-dependent,  each  one  producing  what  it  is. 
Lest  fitted  for  and  supplying  others  with  those  things 
that  they  themselves  cannot  produce. 

5.  Industrial.     The   manual   workers    of   the    various 
nations  of  the  world  are     gradually    recognising    their 

common      interests,      and      are      organising 

5.  industrial,  themselves      accordingly.     Thus      there      are 

international  organisations  affecting  trade- 
unions.  Socialism  is  founded  on  an  international 
basis  and  it  has  deeply  affected  not  only  the  workers  but 
the  higher  classes.  These  international  organisations, 
it  is  pointed  out  by  many,  already  show  that  state- 
organisation  is  in  the  process  of  decomposition. 

6.  Legal.     The   legal   aspect    of   the   universal   state 
has   already   been   mentioned   in   connexion   with   inter- 
national law.     International  law,   though  not 
law  in  the  ordinary  sense  of  the  term,  is  law 

in   the  making.     The   common   will   to   enforce   it  like 
ordinary  law  is  gradually  being  formed. 

7.  Moral.     This  is  seen  in  the  growing  tendency  for 

nations  to  interfere  in  the  affairs  of  other  nations,   to 

_  .  protect  oppressed     peoples,     or     to     prevent 

7.  Moral.  /  .  •    » 

wrong  {e.g.,  as  in  Armenia). 

8.  International,  social  and  cultural.  In  the  modern 
world  there  is,  it  is  pointed  out,  much  intellectual  syni- 
«.  internat-  pathy  shown  between  the  peoples  of  different 
tonal.  nations,  particularly  in  university  work, 
where  learned  men  work  at  similar  problems  and  use 
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each  other's  results.  The  increased  study  of  social 
and  political  institutions  of  all  countries  also  leads 
to  intellectual  sympathy.  Then,  again,  there  is  the 
contact  of  what  is  known  as  "high  society" — citizens 
of  one  country  living  as  guests  or  citizens  in  other 
countries,  or  travelling  in  ether  countries.  In  this  way 
a  common  understanding  of  each  other's  institutions 
and  national  characteristics  is  spread.  This  leads  to  a 
certain  cultural  community  among  mankind  that  in 
time  will  break  clown  the  intolerance  between  men 
which  at  present  makes  them  organise  in  separate  and 
cften  antagonistic  groups  or  states.  In  this  connexion 
it  is  also  pointed  out  that  religion  and  language, 
as  barriers  to  inter-communication  are  also  breaking 
down.  Religion  more  and  more  is  tending  to  be 
separated  from  politics  and  left  to  the  individual 
conscience.  Xewer  states  grant  universal  toleration  in 
religion  and  old  states  are  tending  in  the  same  way. 
With  advancing  education,  the  citizens  of  one  country 
learn  the  languages  of  others.  Some  languages,  such  as 
English,  are  learnt  almost  universally.  The  attempts 
to  start  a  new  language  such  as  Esperanto  as  an  inter- 
national common  language  are  indications  of  the  same 
universal  community. 

The  various  tendencies,  it  is  said,  are  indications  of 
the  formation  of  a  universal  state.  Just  as  individual 
states  are  based  on  the  minds  of  the  citizens  composing 
them,  so  the  universal  state  will  be  based  on  a  new  type 
of  mind,  of  which  these  various  points  are  evidences. 
It  will  take  a  long  time  for  these  tendencies  to  develop 
the  homogeneity  necessary  for  international  union,  but 
that  they  will  do  so  ultimately  is  not  doubted. 

The  various  arguments  produced  to  prove  the  coming 
of  a  universal  state  seem  to  give  good  ground  for  the 

belief  that  the  present  political  system  of  the 
agaiUnTtethe  world  is  only  temporary.  Many  arguments 
universal       have    been    voiced    against    the    idea,    but   on 

examination  they  prove  somewhat  illusory. 
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1.  One    argument    is     that     a  universal  state  would 
abolish  individual  liberty.  A  vast  organisation,  it  is  said, 

is  not  compatible  with  the  free  development 
wmhaboMsh  °f  *ne  individual.  Against  this  it  may  be 
individual      pointed  out  that  the  universal  state  will  not 

affect  the  ordinary  lives  of  individuals.  Its 
organisation  will  affect  only  the  most  general  interests 
of  individuals.  The  universal  siate  will  not  mean 
uniformity  of  organisation.  Groups  will  still  continue 
to  be  organised  separately  within  the  world  state,  just 
as  local  government  in  modern  states  exists  with  central 
government.  The  international  state  will  look  to  only 
such  general  interests  as  universal  peace,  freedom  of 
commerce,  and  freedom  from  oppression  of  groups  by 
groups.  The  universal  state,  moreover,  need  not 
interfere  with  matters  of  religion  and  private  association 
any  more  than  modern  advanced  democratic  states  do. 
The  individual  will  continue  to  live  his  life  as  now,  but 
his  life  will  be  guaranteed  to  him  by  the  absence  of 
wars,  provided  he  does  not  break  the  laws. 

2.  It  is  argued  that  either  the  universal  state  must 
be  a  monarchy  or  that,  if  organised,  it  will  break  up 
2.  That  it  a8'ain  into  separate  and  opposed  groups. 
win  not  There  seems  little  force  in  this  argument,  for 

all  modern  political  tendencies,  even  in  indivi- 
dual states,  are  away  from  monarchy.  The  rapid  spread 
of  the  federal  idea  in  state  organisation  also  points  to 
a  probable  type  of  organisation.  Federalism  is  a  system 
of  government  which  reconciles  local  claims  with,  the 
claims  of  central  government,  and  its  popularity  in 
recent  years  points  to  its  likely  success  as  an  organis- 
ation of  a  universal  state. 

3.  It  is  impossible  to  have  a  universal  state    till   the 
various    peoples    of    the    world    have    reached    approxi- 
mately    similar     standards     gf    development. 

wor/cMs'not  "^s     argument     is     a    most    powerful     one 

fitted  for  it.  against  a  universal  state     in     the     immediate 

future.     But    very    few,    even    though    they 

believe  in  the  idea  and  ultimate  possibility  of  a  universal 
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state,  think  it  can  be  realised  in  a  few  years  or  even  in 
a  few  centuries.  Till  the  peoples  of  the  world  are 
educated  they  will  fail  to  understand  each  other,  and 
such  lack  of  understanding"  will  lead  to  conflicts.  A 
universal  state  is  Qnly  possible  where  there  is  a  universal 
mind  underlying'  it,  and  it  will  take  a  long  time  for  all 
people  to  be  so  enlightened  as  to  give  reason  sway  over 
passion. 

Even  with  the  existence  of  unenlightened  peoples  a 
universal  organisation  is  possible,  the  less  enlightened 
for  the  time  being  under  the  guardianship  of  the 
more  enlightened.  In  the  British  Empire  there  are 
many  millions  of  ignorant  and  barbaric  peoples,  but 
their  existence  need  not  prevent  the  Empire  organising 
with  other  powers  for  common  purposes. 

4.  The  universal  state  is  really  no  state.  The  very 
existence  of  a  universal  state  is  tantamount  to  saying 
4  That  a  ^ia*  eveiT  individual  is  so  perfect  that  he  is 
universal  a  law  to  himself.  This  may  be  the  ultimate 
not'reany       social  ideal,  but  whether  it  is  possible  is  quite 

a  state  at      another  question.  Even  with  his  imperfections 

an.  •,    •  -ii  •  r  ! 

it  is  possible  to  organise  man  in  a  universal 

state,  with  law  and  government  much  the  same  as  exist 

now.     The  ultimate  moral  destiny  of  mankind  may  be 

the   moral   perfection    of   all   men,    with   perfect   social 

union,  perfect  institutions  and  perfect  freedom.     To  tnis 

the  international  state  will  be  a  step  :     it    is    a    higher 

manifestation      of      man's      nature,      but      even     with 

imperfections  in  man  it  is  possible. 


CHAPTER  IX. 

CITIZENSHIP. 

1.     The  Meaning  of  Citizen. 

Tlie  word  citizen  literally  means  a  resident  in  a  oity, 

or  a  resident  in  a  city  who  enjoys  the  privileges  of  such 

residence.     Thus     we     speak     of     citinens     of 

Literal  London    or   Calcutta,    meaning    those    persons 

Meanmg  ,  .  ,      .        ,  '.,.  •        .  1         •    i  . 

of  citizen,    who  reside  m  these  cities  or  exercise  the  rights 

which  membership  of  the  cities  confers.  In 
this  sense  the  word  citizen  is  equivalent  to  the  Greek  word 
polite*,  which  meant  a  member  of  a  polis  or  city.  This 
is  a  very  restricted  and  specialised  use  of  the  word. 
In  its  widest  sense  the  word  citizen  is  opposed 
to  alien.     People  residing  within  the  area  of  a  state  are 

divided  into  two  classes,  citizens  and  non- 
andZeAnens.  citizens  or  aliens.     A  citizen  of  a  state  is  one 

who  lives  in  the  state  and  is  subject  to  the 
state  in  all  matters.  Citizensi  owe  their  allegiance  to  the 
states  in  which  they  reside.  Aliens  owe  allegiance  to 
another  state.  Aliens  must,  of  course,  obey  the  ordinary 
laws  of  the  land  in  which  they  reside,  and  these  law9 
may  also  include  regulations  which  are  made  by  treaties 
between  the  country  of  the  aliens  and  the  country  in 
which  they  reside.  Aliens  receive  the  protection  of  the 
law  for  their  person  and  property  in  the  state  they  inhabit, 
«nd  for  such  protection  they  must  obey  the  laws  even 
though  the  laws  be  different  from  those  prevailing  in 
the  state  to  which  they  owe  allegiance.  The  alien  in- 
habitant must  also,  as  a  rule,  pay  rates  and  taxes  accord- 
ing to  the  ordinary  methods  prevailing  in  the  state  or 
local  area,  but  aliens  do  not  receive  political  privileges. 
The  privileges  of  voting,  of  election  for  public  bodies  and* 
the  holding  of  public  offices  are  generally  denied  them. 
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The  privileges  of  citizenship  broadly  may  be  divided 
into  two  classes:  (a)  general  protection  of  the  law,  and 
(b)  the  right  to  vote  in  elections,  the  right  to 
citizen  and  be  elected,  or  to  be  appointed  to  public  office — 
Resident.°r  what  may  be  called  the  political  privileges  of 
citizenship.  In  popular  speech  two  senses  of 
the  word  citizen  are  often  confused  owing  to  lack  of 
discrimination  between  these  two  classes  of  privileges. 
In  one  sense,  citizen  is  used  to  mean  all  those  who  reside 
in  a  state,  enjoy  the  protection  of  its  laws,  and  also  the 
political  privileges.  In  another  sense,  citizen  is  confined 
to  those  only  who  enjoy  political  privileges.  In  modern 
democracies  every  one  is  theoretically  equal  before  the 
law  but  not  every  one  is  allowed  the  privileges  of 
citizenship.  In  Britain,  for  example,  minors,  a  large 
section  of  the  female,  population  and  a  considerable 
number  of  the  males  have  not  the  privilege  of  the  vote. 
In  some  other  countries  a  distinction  is  made  between 
those  who  are  literate  and  those  who  are  illiterate,  as  in 
some  of  the  American  states,  where  illiterate  persons  are 
not  allowed  to  vote.  In  other  states  people  who  do  not 
pay  a  certain  amount  of  taxation  are  not  allowed  to  vote, 
and  in  all  states  those  who  are  of  unsound  mind  and  those 
who  are  habitually  criminal  are  excluded  from  the  poli- 
tical privileges  of  citizenship. 

Thus  a  distinction  is  sometimes  made  between 
subject  or  resident  (the  wider  sense)  and  citizen  (the 
narrower  sense). 

There  are  two  classes  of  citizens :  (1)  citizens  by  birth 
or  natural  citizens,  and  (2)  citizens  by  adoption  or 
naturalised  citizens.  Naturalised  citizens  are 
citizens.  those  who  come  from  another  state  and  choose 
to  give  up  their  natural  citizenship  of  that 
state  and  adopt  the  citizenship  of  the  state  in  which' 
they  have  come  to  reside.  The  rules  governing  natural- 
isation vary  from  state  to  state.  Generally  speaking-, 
natural     citizens    have     superior    rights    to    naturalised 
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citizens.  Naturalised  citizens  are  often  excluded  from 
holding  the  highest,  offices  of  state.  For  example,  the 
office  of  President  of  the  United  States  can  be  held 
only  by  natural-born  citizens  of  the  United  States. 
The  citizen  whose  whole  traditions  belong  to  the  state  may 
be  expected  to  be  a  more  loyal  member  of  the  state  than 
one  whose  birth  and  traditions  are  of  another  state. 
Accordingly,  it  is  safer  to  allow  only  the  natural-born 
citizens  those  government  posts  which  demand  the  greatest 
loyalty  and  patriotism   in  service. 

2.     The  Acquisition  of  Citizenship. 

Citizenship  may  be  acquired  in  several  ways,  viz. : 

(1)  Birth,    which   usually   means   birth    within    the 
country,   but    which    may   also    be  taken    in      a 

Methods  of  wider  sense,  e.g.,  according  to  English  law  birth 
cmzenshlp.i11  an  English  ship   or  in  an  English  embassy 
is  equivalent  to  birth  in  England ; 

(2)  Marriage,    whereby   an    alien    wife    becomes    a 
member  of  the  family  and  state  of  her  husband ; 

(3)  Naturalisation. 

The  first  and  chief  mode  of  acquiring  citizenship  is  by 
birth.  There  are  no  uniform  rules  in  the  different  state? 
in  this  matter.  Some  states,  e.g.,  Germany,  Austria- 
Hungary,  Sweden  and  Switzerland  have  adopted  the 
rule  that  descent  alone  is  the  decisive  factor.  This  is  called 
ins  sanguinis,  or  the  rule  of  blood-descent.  According  to 
this  rule,  a  child,  whether  born  within  the  state  or  in  a 
foreign  country,  becomes  ipso  facto  by  birth  a  citizen 
of  the  parent  state.  Other  states,  such  as  Argentina, 
have  adopted  the  ins  soli,  or  the  rule  that  the  terri- 
tory on  which  birth  occurs  is  exclusively  the  decisive 
factor.  According  to  this  rule,  every  child  born  on  the 
territory  of  such  a  state,  whether  the  parents  be  citizens 
or  foreigners,  becomes  a  citizen  of  the  state,  whereas 
a  child  born  abroad,  even  although   the  parents  may  be 
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citizens,  is  an  alien.  Other  states,  such  as  Great  Britain , 
the  United  States  and  France,  have  adopted  a  mixed! 
principle.  According-  to  the  law  of  Great  Britain 
and  the  United  States,  not  only  children  of  their  sub- 
jects born  at  home  or  abroad  (ius  sanguinis) ,  but  also 
children  of  foreign  parents  born  on  their  territory  (ius 
soli)  become  their  citizens.  The  Trench  law  considers 
the  children  of  French  citizens  born  abroad  to  be 
French  citizens.  Children  of  foreigners  born  in  France, 
unless  within  one  year  after  attaining  majority  they 
choose  the  citizenship  of  their  parents,  are  also  regarded 
as  French  citizens. 

The  rule  of  birth-place  is  the  principle  of  Roman  law. 
Its  simplicity  is  its  chief  merit.  But  birth  alone  is  not 
a  fair  test.  In  the  modern  world  particularly 
cipie  of  the  place  of  birth  is  frequently  accidental, 
•o  a^-e.  ^  eliild  may  be  born  when  its  parents  are 
touring  throughout  the  world,  and  it  is  obviously 
unjust  to  compel  that  child  to  adopt  the  nationality  of 
the  state  in  which  it  happens  to  be  born.  It  would  be 
not  only  unjust  but  ridiculous  to  regard  the  child,  say 
of  an  English  officer  who  happens  to  be  staying  in 
Germany  with  his  wife  when  his  child  is  born,  as  a 
German  citizen. 

The  most  equitable  rule  is  that  of  kinship  or  blood. 
Its  chief  difficulty  lies  in  the  complications  that  arise  in 
proving  the  nationality  of  the  parents.  The  English 
and  the  American  rule  is  the  old  feudal  rule  of  the 
place  of  birth,  but  it  is  frequently  found  necessary  in 
each  case  to  modify  the  legal  rule  by  the  application  of 
commonsense  principles. 

The  most  important  mode  of  acquiring  citizenship 
besides  birth  is  that  of  naturalisation  in  the  wider  sense 
Naturaiis-  °f  the  term.  Through  naturalisation  a 
ation.  person  who  is  a  foreigner  by  birth  acquires  the 

citizenship  of  the  naturalising  state.       According  to  the 
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law    of   different    states    naturalisation    may    take    place 
through — 

(a)  Marriage.  A  foreign  woman  marrying  a 
subject  of  a  state  becomes  thereby  ipso  facto- 
naturalised ; 

(b)  Option.  Children  born  of  foreign  parents 
after  coming  of  age,  may  choose  to  be  members 
of  the  state  in  which  they  were  born,  and  thus- 
be  naturalised ; 

(c)  Domicile.  Some  states  allow  a  foreigner  to 
become  naturalised  by  his  taking  his  domicile  in 
their  territory; 

(d)  Appointment  as  a  government  official.  Some 
states  let  a  foreigner  become  naturalised  ipso 
facto   on   appointment  as   a  government  official  ; 

(e)  Grant  on  application.  Iu  all  stages  naturalisa- 
tion may  be  procured  through  a  direct  act  on 
the  part  of  the  state  granting  citizenship  to  a 
foreigner  who  has.  applied  for  it.  This  is 
naturalisation  proper;  ilt  implies  the  reception 
of  an  alien  into  the  citizenship  oi  a  state 
through  a  formal  act.  The  object  of  such 
naturalisation  is  always  a  foreigner  who,  if 
naturalisation  is  granted,  becomes  a  citizen  of 
the  naturalising  state.  The  government  which 
grants  naturalisation  may  prescribe  such  con- 
ditions as  it  likes. 

One  of  the  most  usual  conditions  is  residence  for  a  set 
period  of  time.  Some  states  lay  down  more  conditions 
conditions  *nan  others,  but  every  state  requires  the  fulfil- 
of  Natural-  ment  of  some  kind  of  conditions  respecting: 
naturalisation.  Sometimes  naturalisation  is 
only  partial,  that  is  to  say,  while  a  naturalised  citizen 
may  receive  the  ordinary  benefits  of  citizenship  such  as 
protection  of  person  and  property  both  in  the  country  in 
which  he  is  naturalised  and  in  other  countries  where  his 
interests    are   looked   after  by   the    representative   of   his 
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adopted  country,  at  the.  same  time  he  may  be  excluded 
from  occupying-  the  chief  posts  in  his  country  of  adop- 
tion. Thus  in  the  United  States  the  President  and  Vice- 
President  must  be  natural-born  citizens  of  the  United 
States.  In  France  and  Belgium  a  distinction  is  made 
between  ordinary  naturalisation  and  "  grand  "natural- 
isation. Only  by  grand  naturalisation  can  an  alien  be 
made  politically  equal  to  a  natural-born  citizen,  and  grand 
naturalisation  can  only  be  granted  when  a  specific  num- 
ber of  conditions  are  fulfilled.  Ordinary  naturalisation 
is   granted  on  easier  conditions. 

In  Great  Britain  there  is  a  distinction  between  natural- 
isation and  denization.  Naturalisation  is  the  result  of 
an  Act  of  Parliament ;  denization  is  conferred  by  the 
executive.  Naturalisation  in  Great  Britain  confers 
upon  an  alien  the  same  rights  as1  are  possessed  by  natural- 
born  citizens,  whereas  a  denizen  possesses  those  rights 
only  partially.  In  the  ordinary  affairs  of  life  there  is 
not  much  difference  between  the  two.  But  in  certain  mat- 
ters the  denizen  is  restricted,  particularly  in  public  life. 
He  cannot  be  a  member  of  the  Privy  Council  or  of  either 
House  of  Parliament,  occupy  any  high  public  office, 
or  take  a  grant  of  land  from  the  Crown. 

When  a  foreign  territory  is  incorporated  under  a  state 
sometimes  citizenship  is  conferred  wholesale  on  the  basis 
other  wie-  °^  resldence  on  the  newly  acquired  territory, 
thods  of  In  this  way  the  citizens  of  the  acquired  terri 
cmzenshfp.  tory  become  citizens  of  a  new  state.  They  have 
a  new  allegiance  and  new  political  obligations, 
but  their  relation  to  one  another  in  private  matters  re- 
mains the  same  as  before ;  in  other  words,  their  public  law 
is  changed  and  their  private  law  remains  the  same. 
There  are  many  historical  examples  of  such  transfer  of 
citizenship.  Florida,  Lousiana,  California  and  Alaska 
were  all  annexed  by  the  United  States  and 
at  the  time  of  annexation  arrangements  were  made  to 
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admit  the  citizens  to  the  full  rights  and  privileges  of  the 
United  States. 

Sometimes  when  territories  are  ceded  from  one  state 
to  another  the  inhabitants  retain  their  original  citizen- 
ship, but  this  must  be  specially  recognised  in  the  Act 
of  Cession.  Otherwise  the)  citizens  would  become  citizens 
of  the  superior  state. 

The  results  of  citizenship  belong  partly  to  private, 
partly  to  public  law.     In  private  law,  as  a  rule,  citizens 

The  Results  auc^  a^ens  are  alike  regarded  as  both  possess- 
ed citizen-   ing  full  rights.     In  the  sphere  of  public  law, 
however,    the  distinction    between    the   two    is 
fully  maintained.     The  following  rights,   except  in  case 
of  special  grant,  are  confined  to  citizens — 

(a)  the     right     of     permanent    residence     in     the 
country ; 

(b)  the  right  to  the  protection  of  the  state,  even  if  the 
citizen  is  staying  abroad; 

(c)  the  exercise  of  the  franchise; 

(d)  the  right  to  hold  public  offices  ; 

(e)  sometimes  such  general  political  rights  as  those 
of  association,  petition  or  free  publication. 

This  does  not  mean  that  aliens  are  absolutely  excluded 
from  the  exercise  of  these  rights ;  it  means  only  that  they 
enjoy  them  on  sufferance.  Full  citizenship  implies 
membership  in  the  nation  and  complete  political  rights; 
it  is  thus  the  fullest  expression  of  the  relation  of  the 
individual  to  the  state. 

Citizenship  may  be  lost  in  various  ways  according  to 
the  laws  of  the  country  in  which,  the  citizens  are  domi- 
ciled. A  woman  may  lose  her  citizenship  by 
loss  of  marriage  with  an  alien.  Service  under  an 
Citizenship,  alien  government  may  lead  to  ihe  loss  of 
citizenship.  Desertion  from  military  service, 
acceptance  of  foreign  decorations,  judicial  condemna- 
tion for  certain  causes,  all  lead  to  the  loss  of  citizenship 
in  the  various  states  of  the  world.     A  very  usual  cause 
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of  the  loss  of  citizenship  is  long  continued  absence 
from  the  country  of  birth  or  adoption.  The  laws  of 
several  states  declare  that  if  a  citizen  is  absent  for  a 
specific  period  of  years  and  does  not  declare  his  inten- 
tion to    continue  his  citizenship    it  automatically  lapses. 

The  most  common  method  of  losing  citizenship  is 
the  voluntary  resignation  of  citizenship  and  adoption  of 
a  new  citizenship.  In  this  matter,  as  in  most  others, 
the  laws  of  states  vary  exceedingly.  Some  states  com- 
pletely deny  the  right  of  a  citizen  to  resign  his  citizen- 
ship under  any  circumstances.  Others  allow  the  right 
of  resignation  under  certain  stringent  conditions. 
Others  allow  a  temporary  withdrawal  of  allegiance  so 
long  as  the  person  concerned  is  residing  in  another  terri- 
tory. Several  states  refuse  the  right  to  resign  their 
citizenship  to  any  males  of  requisite  age  who  have  not 
performed  military  duties. 

The  modern  tendency  in  matters  of  citizenship  is  to 
recognise  the  right  to  adopt  a  new  citizenship  if  the 
individual  so  wishes.  The  English  theory  used  to  be 
that  an  Englishman  always  remains  an  Englishman 
unless  with  the  consent  of  the  Crown  he  definitely  re- 
nounces his  allegiance.  The  consent  of  the  Crown  was 
necessary,  otherwise,  in  the  eyes  of  the  English  law,  no 
act  of  a  foreign  government  could  change  an  English- 
man's nationality.  In  1870  the  British  Government 
gave  up  the  old  theory  and  made  a  general  rule  that 
any  British  subject  voluntarily  naturalised  under  a 
foreign  government  should  cease  to  be  a  British  subject. 
Most  states  allow  for  a  naturalised  citizen  returning 
to  his  own  country,  i.e.,  for  the  reversal  of  naturalisation; 
they  allow  for  repatriation  after  expatriation. 

3.     Duties  of  Citizenship. 

The   state,    with    government,    exists    to    further    the 
general  good  of  the  community.  But   the   state   and 
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government  are  not  something-  apart  from  the  citizens 
of  the  community.  The  attitude  of  many  citizens 
seems  to  be  that  government  is  a  tyrannical  machine, 
specially  invented  for  oppression.  It  is  not;  it  is  the 
machinery  of  the  state,  which  consists  of  individuals  and 
exists  for  them.  In  modern  democratic  countries,  where 
the  government  is  accused  of  oppression,  mismanage- 
ment, and  so  forth,  in  all  likelihood  the  citizens  themselves 
are  at  fault.  The  purposes!  of  the  state  are  their  purposes, 
and  if  the  state  is  to  serve  its  purpose  properly  the 
citizens  must  fulfil  their  civic  duties.  The  errors  of 
government  may  be  many,  but  the  neglect  of  their  civic 
duties  by  citizens  is  much  more  marked.  Were 
the  energy  spent  in  destructive  criticism  of  government 
spent  in  real  constructive  work,  in  the  proper  fulfil- 
ment of  the  duties  of  citizenship,  citizens  would  find 
much  less  cause  to  carp  at  the  acts  of  government. 

The  chief  duty  of  each  citizen  is  obedience  to  the  law. 
If  one  citizen  disobeys  the  law,  and  is  not  punished, 
Obedience.  then  other  citizens  may  also  disobey  the  law. 
If  all  citizens  disobey  the  law,  then  the  law  prac- 
tically does  not  exist  and  the  individuals  are  living  without 
the  benefit  of  the  state.  The  interests  of  the  state  are  the 
interests  of  the  community.  The  interests  of  the  com- 
munity are  greater  than  the  interests  of  any  one  indivi- 
dual. Laws  exist  in  order  to  further  the  interests  of  the 
community.  Obedience  to  the  laws,  therefore,  is  one 
of  the  most  necessary  things  for  securing  the  interests 
of  the  community  as  distinct  from  the  interests  of  indi- 
viduals. It  may  indeed  sometimes  appear  hard  that  an 
individual  should  be  punished  for  this  or  that  action. 
But  the  fact  remains  that  punishment  for  breaking  the 
laws  is  the  chief  instrument  in  the  hands  of  the  com- 
munity for  preserving  its  own  interest,  and  individual 
interest  must  always  be  sacrificed  to  the  general  interest. 
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Another  duty  of  the  citizen  is  allegiance  to  the  state. 
Allegiance  means  that  the  individual  gives  his  whole- 
hearted service  to  the  state.  This  implies 
Allegiance  many  things.  In  the  first  place,  allegiance  to 
service.  the  state  implies  the  duty  of  defending  the 
state  against  danger,  if  the  state  is  involved 
with  another  state  in  war.  This  means  that  the  indi- 
vidual must  serve  the  state  in  the  way  most  suitable  for 
the  defence  of  the  state.  For  able-bodied  men  this 
service  as  a  rule  takes  the  form  of  military  service. 
The  individual  must  be  prepared  to  sacrifice  his  own  life 
for  the  state.  In  most  states  military  service  is  compul- 
sory, that  is  to  say,  each  male  citizen  when  he  reaches  a 
certain  age  is  called  upon  to  undergo  a  period  of  military 
training  in  order  to  fit  him  for  active  military  service 
should  necessity  arise.  If  the  individual  deserts  from 
the  army  or  refuses  to  perform  the  duties  for  which  he 
is  called  upon,  he  may  be  either  imprisoned  or  deprived 
of  his  citizenship.  In  some  countries,  notably  Great 
Britain,  the  voluntary  military  system  prevails.  There 
is  a  standing  army  in  peace  times  which  is  recruited  on 
the  voluntary  principle.  In  cases  of  emergency,  as  in 
the  Great  War,  it  may  be  found  necessary  to  introduce 
compulsory  service. 

Another  form  of  service  which  citizenship  implies  is 
the  support  of  the  public  officers  in  the  performance  of 
their  duty.  It  is  the  duty  of  every  citizen  to 
support  of  support  the  police  and  legally  constituted 
msnt"'  authorities  in  the  suppression  of  riot  and  re- 
volution. In  fact,  in  Great  Britain  it  is  a 
legal  duty  of  every  citizen  to  support  the  authorities  in 
preserving  the  public  peace,  and  a  citizen  is  liable  to 
punishment  if  it  can  be  [proved  that  he  deliberately  re- 
frained from  discharging  his  dutv.  It  is  also  the  duty 
of  citizens  to  refrain  from  disturbing  the  public  peace, 
to  refrain  from  instigating  riots,  sowing  sedition  or 
disturbing  people's   mind   against   the  authorities.        As 
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the  state  and  government  exist  for  the  common  good  it 
is  impossible  to  expect  that  individuals  with  grievances 
will  not  voice  their  grievances,  but  in  voicing  their 
grievances  citizens  should  always  proceed  in  the  ordi- 
nary constitutional  method  which  the  law  of  the  laud 
allows.  It  may  happen,  of  course,  that  the  existing 
type  of  government  may  render  it  difficult  to 
voice  grievances,  but  it  must  be  kept  in  mind  that 
the  destruction  of  government  by  revolution  or  rebel- 
lion always  brings  greater  evils  than  it  suppresses.  The 
most  recent  example  is  Russia.  Practically  everybody 
in  Russia  admitted  that  the  machine  of  government  re- 
quired remaking,  but  instead  of  remaking  it  in  an 
orderly  and  constitutional  way,  the  discontented  people 
of  Russia  smashed  it  completely  to  pieces.  The  evils 
of  the  revolution  were  a  million  fold  more  pronounced 
than  those  existing  under  the  old  system.  Under  the 
old  system  of  Russia  there  was  absolute  monarchy  or 
autocracy  which,  however  inefficient  it  may  have  been, 
preserved  peace  and  order,  and  gave  security  to  person 
and  property.  Under  the  popular  or  Bolshevist  rule  a 
far  more  rigid  autocracy  was  set  up,  without  security 
to  person  or  property  and  without  ability  to  preserve 
peace   and   order. 

Allegiance  also  demands  from  the   citizen  the  giving 
of    his    service     for     public     duties     such     as      holding 
public     office     and    recording    his     vote.       In 
other  modern     democracies     most     citizens    above     a 

Duties.  certain  age  possess  a  vote.  Ts7ot  every  one 
can  occupy  a  definite  public  office,  but  every  one 
who  is  physically  able  can  vote.  It  is  a  fundamental 
duty  of  the  citizen  in  a  modern  democratic  country  to 
record  his  vote  even  if  he  does  not  aspire  to  office.  The 
government  rests  on  the  will  of  the  people,  and  unless 
the  people  express  their  will  through  their  vote  then 
they  cannot  complain  if  the  government  is  not  con- 
ducted   according   to   their   own   desires.        The    duty  of 

Q 
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voting  is  a  simple  and  effective  duty,  but  in  a  properly 
constituted  state  it  implies  something  more.  It  implies 
that  the  citizen  should  be  a  student  of  public  matters, 
that  he  should  acquaint  himself  with  the  problems  of 
the  day,  and  by  close  study  of  the  problems  train  him- 
self to  be  as  judicial  in  his  decisions  in  political  matters 
as  he  should  be  if  serving  on  a  jury  in  a  law  court. 

In  many  countries  in  bygone  days  public  duty  of 
some  sort  was  compulsory  for  every  citizen.  For  ex- 
ample, in  some  rural  communities  (areas  of  local  gov- 
ernment) each  citizen  was  forced  to  give  certain  days  of 
the  year  for  service  on  the  public  roads.  This  has  now 
disappeared,  but  it  has  been  replaced  by  two  things — (1) 
voting  for  public  bodies,  and  (2)  the  payment  of  taxes. 

Public  bodies  have  to  perform  certain  functions  for  the 
community  and  these  functions  must  be  performed  in 
the  best  possible  way.  Public  officers  have  to  arrange 
for  the  various  public  works  for  which 
payment  they  are  elected,  and  in  order  to  do  so 
of  Taxes,  they  must  levy  taxation.  Foi  the  central 
government  the  money  is  raised  in  various  ways, 
by  income  tax,  customs  duties,  excise  duties  and  so  on. 
For  local  government  the  taxation  (called  rates)  is  levied 
according  to  the  requirements  of  the  local  areas.  In 
this  way  citizens  are  able  to  commute  the  old  service 
that  they  had  to  perform.  A  permanent  staff  of  officials 
and  workers  is  kept  at  the  public  expense  for  the  per- 
formance of  public  duties. 

A  little  consideration  will  show  that  if  there  were  no 
taxation  there  could  be  no  government.  The  govern- 
ment servants  must  be  paid,  the  government  agencies 
conducted ;  and  if  the  people  agree  that  government  has 
to  perform  certain  things  then  they  must  also  provide 
the  wavs  and  means  for  the  government  to  do  so.  Thev 
must,  therefore,  admit  the  right  of  the  state  to  levy 
taxes,  or,  if  necessary,  even  to  confiscate  private  property 
for  the  public  welfare. 
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Of  course,  every  government  tries  to  apportion  its 
taxation  among  the  people  as  fairly  as  possible.  To  tax 
one  class  at  the  expense  of  another,  or  to  tax 
one  industry  or  trade  at  the  expense  of  another, 
would  be  grossly  unfair.  It  is  a  very  difficult 
matter  for  government  to  apportion  its  taxation  satis- 
factorily. Everybody,  whatever  his  status  in  society, 
complains  when  he  has  to  pay  taxes,  and  the  government 
must  do  its  best  in  order  to  make  these  complaints  as 
unimportant  as  possible,  or,  on  the  other  hand,  to  prove  to 
the  complainants,  if  necessary,  that  they  have  very  little 
grounds  for  complaint. 

The  duties  of  government  towards  citizens  are  not  fixed. 
Some  people  (called  individualists)  think  that  govern- 
ment interference  should  be  limited  to  the  protection  of 
person  and  property.  The  opposite  school  (called 
socialists)  think  that  government  should  undertake  the 
management  of  every  branch  of  social  activity.  As 
modern  governments  rest  on  the  minds  of  the  people 
themselves  it  depends  on  the  type  of  minds  at  any 
particular  time  whether  the  government  is  individualistic 
or  socialistic.  Before  the  Great  War  government  did 
not  interfere  in  any  marked  degree  in  industry  and  com- 
merce. During  the  Great  War  government  found  it 
necessary  to  interfere  in  many  ways  not  only  in  industry 
and  commerce  but  in  the  private  life  of  the  people.  The 
circumstances  of  the  case  justified  the  interference.  As 
soon  as  the  war  ended  the  cry  arose  among  a  large  section 
of  the  community  for  the  withdrawal  of  government 
interference ;  amongst  others,  the  extension  of  govern- 
ment interference  was  asked.  A  large  section  of 
miners  and  railway-workers  are  now  demanding  that 
government  should  take  over  the  manacement  of  railways 
and  the  management  of  mines.  The  future  activity  of 
government  in  this  direction  will  be  determined  by  the 
public  interest  and  the  mind  of  the  people,  as  shown  at 
the  periodical  elections. 


CHAPTER  X. 

THE  CONSTITUTION  OF  THE  STATE. 

1.     Definition  and  Classification. 

The  constitution   of   the  state   may    be   defined   as  the 

fundamental   rules    which    regulate    the    distribution   of 

powers  in  the  state  or  which  determine  the  form 

Definitions   0f  government.    Austin,  the  law-writer,  calls  it 

of   Consti-  ,  ' 

tution.  '  that  which  fixes  the  structure  of  the  supreme 
government.'  Lewis,  the  well-known  English 
writer  on  Political  Science,  calls  it  '  the  arrangement 
and  distribution  of  the  sovereign  powers  in  the  com- 
munity, or  form  of  government.'  This  is  practically  a 
direct  reproduction  of  the1  definition  of  Aristotle,  who 
says  that  the  constitution  is  the  way  in  which  citizens, 
who  are  the  component  parts  of  the  state,  are  arranged 
in  relation  to  one  another. 

The  constitution  of  a  state,  therefore,  is  that  body  of 
rules  or  laws,  written  or  unwritten,  which  determines  the 
organisation  of  government,  the  distribution  of  powers 
to  the  various  organs  of  government,  and  the 
general  principles  on  which,  these  powers  are  to  be 
exercised.  Every  state  must  have  a  constitution.  It  is 
true  that  some  constitutions  may  be  more  clear  and  more 
developed  than  others ;  but  wherever  there  is  a  state  there 
must  be  certain  fundamental  rules  or  principles  govern- 
ing the  exercise  of  power  in  the  state.  Even  in  what  we 
know  as  '  advanced  '  states  the  constitution  may  be 
somewhat  indefinite.  Thus  in  Great  Britain  it  is  difficult 
to  say  what  exactly  is  the  constitution.  Nevertheless, 
the  constitution  exists.  It  is  impossible  to  conceive  of 
a  state  in  which  there  is  no  constitution. 
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The  traditional  classification  is  written  and  unwritten 
constitutions.     The  distinction   between  the  written  and 
ciassific-       the   unwritten   constitution  is  founded   on    the 
Const i^ut-     distinction  between  the  written  and  unwritten 
written  and  ^aw'  or  between  statute  and  common  law.     This 
unwritten,   distinction,  however,  is  not  satisfactory.   An  un- 
written constitution  is  one  which  is  based  on  custom  or 
usage;  a  written  constitution  is  one  which  has  been  de- 
finitely enacted  in  a  single  legal  instrument.    On  examin- 
ing constitutions  of  these  two  types  we  find  that  in  \  ,  - 
written  constitutions  a  large  number  of  customs  are  de- 
finitely written  down,  and  that  in  written  constitutions, 
however  definite  they  may  be,  there  is  always  an  unwritten 
element,  an  element  of  custom  or  usage.    In  the  unwritten 
constitution,  a  custom,  once  written  down,  is  as  important 
as  an  enacted  law.    In  a  written  constitution  the  element 
of  custom  is  as  important  as  the  constitution  which  is 
written.     The  distinction,  therefore,  between  written  and 
unwritten  constitutions  is  not  satisfactory ;  but  it  has  been 
accepted  because  of  the  difficulty  of  finding  any  other  basis 
of  classification.     The  classification  evolved  and  enacted 
is  adopted  by  some  writers,  the  evolved  constitution  being 
practically   the  same  as  the   unwritten   constitution,  and 
the  enacted  the  same  as  the  written.       Sir  Henry  Maine 
classifies  constitutions  as,  firstly,  historical  and  evolution- 
ary,    that     is,      constitutions     which     have     developed 
gradually     according     to     historical     experience,     and, 
secondly,  a  priori,   that  is  "  founded  on  speculative  as- 
sumptions  remote  from   experience."      Of  the   historical 
and  evolutionary  type  the  constitution  of  Great  Britain 
is  the  chief   example.      Of  the  a  priori  type  the  consti- 
tutions of  France  of  the  eighteenth  century  are  examples ; 
these  constitutions  were   drawn  up   according   to  certain 
pre-conceived  ideas  of  justice. 
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The   most  satisfactory  basis    for    the   classification   of 

constitutions  has  been  given  by  Lord  Bryce  in  his  book, 

Lord  '  Studies     in     History     and     Jurisprudence." 

ciassi'tlc-       Bryce   classifies  constitutions    as  Flexible  and 

ation.  Rig-id.     His  argument  is  as  follows: — 

Constitutions,  past  and  present,  are  of  two  leading 
types.  Some  are  of  natural  growth,  made  up  of  enact- 
ments, understandings,  and  customs  which  have 
H|s  Basis  practically  the  same  force  as  enactments.  They 
ciassific-       are  largely  an  accumulation  of  traditions  and 

ation,  °      v 

precedents,  and,  as  a  rule,  are  unsymmetrical  and 
unwieldy.  Others  are  the  work  of  conscious  art.  Such 
constitutions  are  contained  in  one  legal  instrument,  which 
has  been  drawn  up  at  one  time  by  a  definite  body.  These 
constitutions  might  be  distinguished  as  old  and  new 
types,  or  they  might  be  called  common-law  constitutions 
and  statutory  constitution ;  but  the  latter  description  is 
open  to  the  criticism  already  given  in  connection  with 
written  and  unwritten  constitutions. 

Bryce  himself  takes  as  the  basis  of  distinction  the  re- 
lation which  each  constitution  has  to  the  ordinary  laws 
of  the  state  and  to  the  ordinary  authority  which  passes 
these  laws.  In  some  states  the  constitution  is  subject 
to  the  same  machinery  as  the  ordinary  laws  of  the  land. 
In  such  cases  the  term  constitution  simply  means  these 
statutes  and  customs  of  the  country  which  determine  the 
form  of  government  and  the  arrangement  of  the  political 
system.  It  is  often  difficult  in  this  case  to  say  what  is 
constitutional  and  what  is  not  constitutional.  Some 
statutes,  while  containing-  definite  constitutional  matter, 
at  the  same  time  may  contain  much  that  is  not  consti- 
tutional, and  other  statutes  which  at  first  sight  seem  to 
have  nothing  to  do  with  constitutional  usage,  may  in 
reality  contain  important  constitutional  matter. 

In  other  states,  the  constitutional  legislation  in  the 
state  is  subject  to  a  special  process.  In  this  case  con- 
stitutional law  is  clearlv  demarcated  from  ordinary  statute 
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law.  The  constitutional  law  is  passed  by  a  special 
authority  and  can  be  amended  only  by  a  special  authority, 
and.  further,  if  the  ordinary  law  of  the  land  conflicts 
with  constitutional  law,  the  ordinary  law  must  give  way. 

Bryce  adopts  the  terms  flexible  and  rigid  to  describe 

the  nature  of  these  two  types  of  constitution.     The  one 

type  is  called  flexible  because  it  is  elastic,  and 

and" Rigid    can  ^e  bent  in   various  ways,    and  still  retain 

Constitut-  its  main  features.  The  other  is  called  rigid 
v  on 

because  it  is  definite  and  fixed.  The  flexible 
type  is  the  earlier  in  date.  In  the  other  classifications 
mentioned,  it  is  equivalent  to  the  unwritten,  the 
evolved,  or  historical.  In  the  modern  world  flexible  con- 
stitutions have  almost  died  out.  The  one  notable  example 
is  the  constitution  of  the  United  Kingdom.  Austria- 
Hungary  had  a  flexible  constitution  before  the  Great 
"War,  but  now  that  constitution  has  disappeared.  Italy 
has  a  constitution  which  is  half  way  between  the  flexible 
and  the  rigid  types. 

The  rigid  constitution  has  taken  the  place  of  the  flexible 

constitution   over  practically  the  whole  world.     All  the 

states  of  Europe  have  adopted  it,  and  even  Great  Britain, 

the  chief  example  of  the  flexible  type,  must  adopt  it  if 

a  scheme  of  Imperial  Federation  is  carried  into  effect.    All 

the      Self-Go verning      Dominions      of    Great      Britain, 

Australia,  Canada,  South  Africa  and  New  Zealand  have 

the     rigid     type    of     constitution.       Their    constitutions 

originally   emanated   from  Great  Britain  herself.      Thev 

are  really  Acts  of  the  Imperial  Parliament.    The  same  is 

true  of  India,  where  the  constitution  cannot  be  amended 

or  changed  by  the  Indian  Legislature,  but  by  a  higher 

legislative    authority    of    the     King-in-Parliament — the 

legislative  sovereign  of  the  British  Empire. 

The  well-known  writer  on  British  and  American  consti- 
tutional practice,  De  Tocqueville,  says  "Technically, 
there  is  no  British  constitution."  This  remark  has  often 
been  quoted  carelessly  by  speakers  and  writers,  as  if  it 
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were  a  discredit  to  Great  Britain  to  have  no  constitution. 
What  the  statement  means  is  that  in  Great  Britain  there 
is  no  definite  constitutional  enactment  such  as  exists  in 
the  United  States  or  France.  But  that  there  is  no  consti- 
tution at  all  is  far  from  the  truth.  Great  Britain  has 
a  flexible  type  of  constitution.  Both  constitu- 
tional and  ordinary7  law  can  be  enacted  and  amended  by 
the  same  legislative  process.  It  is  true  that  no  lawyer 
can  definitely  put  his  finger  on  any  enactments  or  num- 
ber of  enactments  that  can  be  said  to  Conn  the  British 
constitution ;  but  that  does  not  mean  that  the  constitution 
does   not   exist. 

The     British     constitution     consists     of     a     mass     of 
authorities  and   enactments  such   as    the    Great  Charter, 

the  Bill  of  Rights,  the  Habeas  Corpus  Acts,  the 
The  Petition  of  Rights,   the  Act  of  Settlement,   the 

constitut-  various  Reform  Acts  (18-32-1918),  the  various 
ion.  Municipal      Acts,      Local      Government      Acts 

and  various  Acts  concerning  the  organi- 
sation of  the  law  courts.  All  these  Acts  are  de- 
finitely constitutional.  There  are  other  Acts,  such  as 
the  Scottish  Universities  Act,  which  though  primarily 
educational,  ecclesiastical  or  municipal  measures,  really 
contain  important  constitutional  matter.  In  addition  to 
these  enactments  there  is  a  large  number  of  customs, 
traditions  and  precedents  in  the  British  constitution. 
The  whole  system  of  cabinet  government  depends  not 
on  legislative  enactments  but  on  custom.  The  British 
constitution,  therefore,  may  be  defined,  in  the  words  of 
Lord  Bryce,  as  "  A  mass  of  precedents,  carried  in  men's 
memories  or  recorded  in  writing,  of  dicta  of  lawyers  or 
statesmen,  of  customs,  usages,  understandings  and  beliefs 
bearing  upon  methods  of  government,  together  Avith  a 
certain  number  of  statutes,  some  of  them  containing  mat- 
ters of  petty  detail,  others  related  to  private  just  as  much 
as  to  public  law,  nearly  all  of  them  presupposing  and 
mixed  up  with  precedents  and  customs,  and  all  of  them 
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covered   with   a  parasitic   growth   of  legal   decisions  and 

political  habits,  apart  from  which  the  statute.'.;  would  be* 

almost   unworkable,    or  at   any   rate,    quite    different   in 

their  working  from   what  they  really  are." 

It  is,   therefore,    quite   untrue  to  say  that  there  is   no 

British  constitution.     It  is  true  that  in  Britain  there  is 

Meaning       no  difference  between  an  ordinary  statute  and 

"  uneonstit-constitutional     law    as     there     is     in    America 

in*' the' "      or     France.       The     word      'unconstitutional' 

British  is  often  used  in  political  debates,  partieularlv 
Constitut-  „  ■,  j      i  ,i' 

ion.  in    reference    to    new    laws    proposed     by    the 

government.  If  these  laws  imply  new  methods  of  gov- 
ernment, or  any  striking  departure  from  the  old  methods, 
the  word  is  used  by  opponents  of  the  proposed  law  to 
discredit  the  government.  What  is  really  meant  by 
'  unconstitutional '  is  that  the  proposal,  if  carried  into 
effect,  will  be  an  unusual  breach  of  a  principle  which 
has  come  to  be  regarded  as  inviolable. 

Constitutional  law  and  statute  law  differ  from  each 
other  (a)  in  content.  Statute  law  is  simply  the  lav 
Constitut-    passed  by  the  legislature  in  a  state  for  the  regu- 

lonai  and  }ation  of  the  lives  of  the  citizens.  Constitutional 
Statute  •ir>i  i  ••!  i 

Law.  taw"    deals    with    fundamental    principles    and 

methods  of  government,  (h)  In  the  method  of  enactment 
and  amendment.  This  distinction,  however,  is  applicable 
only  in  those  states  which  have  a.  rigid  constitution.  In 
Great  Britain  the  constitutional  law  can  be  distinguished 
from  statute  law  only  by  its  content  or  purpose,  both 
constitution  and  statute  law  being  subject  to  the  same 
legislative  procedure.  The  Xing-in-Parliament,  that  is 
the  King  with  the  House  of  Lords  and  the  House  of 
Commons,  is  the  legal  sovereign  in  the  British  constitu- 
tion and  as  such  can  pass  a  la:w  raising  the  income  tax 
by  one  penny  in  the  pound,  or  a  law  making'  the  pro- 
foundest  constitutional  change. 

The  difference  between  statute  and  constitutional  law 
in    rigid   constitutions  is   verv    marked.     In    the    United 
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States  of  America  the  legislature  for  ordinary  legislation 
is  Congress.  For  constitutional  legislation,  however,  a 
totally  separate  machinery  exists,  a  machinery  which 
makes  an  amendment  of  the  constitution  very  difficult. 
The  constitution  of  the  United  States  cannot  be  amended 
without  the  consent  of  two-thirds  of  Congress  and  three- 
fourths  of  the  states  in  the  Federal  Union.  Very  elabo- 
rate procedure  exists  for  the  proposal  of  amendments  and 
the  adoption  of  amendments.  So  elaborate,  indeed,  is 
the  procedure  that  it  is  extremely  difficult  in 
the  United  States  to  carry  through  any  amendment 
at  all.  The  same  is  true  of  the  state  constitu- 
tions in  the  United  States.  The  whole  theory  of 
the  constitutional  law  in  the  United  States  is  that  it  is 
something  higher,  more  fundamental,  and  more  import- 
ant than  the  ordinary  law  of  the  land,  and  as  such  must 
not  be  interfered  with  too  easily.  In  France  also  con- 
stitutional amendment  is  subject  to  a  special  process.  The 
ordinary  legislature  in  France  is  the  Chamber  of  Deputies 
and  the  Senate,  which  meet  in  Paris.  But  any  proposed 
constitutional  amendment  must  pass  through  the  National 
Assembly,  that  is,  the  two  Houses  sitting  together  at 
Versailles,  as  well  as  through  the  two  Houses  separately. 
In  Germany  under  the  old  system  the  constitution  could 
be  amended  very  much  in  the  same  way  as  ordinary  legis- 
lation was  passed.  It  required,  however,  a  special  number 
of  votes. 

It  is  thus  clear  that  in  Great  Britain  constitutional  and 
statute  laws  are  subject  to  the  same  process.  This  is  true 
of  all  flexible  constitutions.  In  Italy  though  the  con- 
stitution is  contained  in  one  enactment,  the  ordinary 
legislature  may  amend  it.  In  all  rigid  constitutions, 
however,  there  is  a  definite  distinction  between  constitu- 
tional and  statute  law.  The  constitutions  are  made  by 
a  definite  body  distinct  from  the  ordinary  law-making 
body  and  can  be  amended  only  by  special  process  varying 
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in  difficulty  from  step  to  step,  but  always  different  from 
the  normal  law-making-  process. 

2.     The  Merits  and  Demerits  of  Constitutional  Types. 

Each  type  of  constitution  has  both  its  merits  and  its 
demerits.       The  fact  that  each  tends  lo  assimilate  some 
compar-       of    the    characteristics   of    the    other    seems   to 
wierfts  and  prove  that  the  best  type  o*'  constitution  is  a  mix- 
Dements  of  ture  of  tlie  flexible  and  rigid      The  chief  merit 

r  I6XIO1G 

and  Rigid  of  the  flexible  constitution  is  its  adaptability. 
Constitut-  j-^.  jg  gjterakje  without  any  difficulty  and,  there- 
fore, it  easily  meets  new  emergencies.  The  flexible  con- 
stitution is  thus  very  well  suited  to  an  advancing' 
community/  It  can  be  amended  as  easily  as  an  ordinary 
law  can  be  passed.  When  amendment  is  necessary  there 
is  no  unusual  disturbance  in  the  law-making  process  of 
the  country.  The  flexible  constitution  is  also  valuable 
inasmuch  as  it  is  not  subject  to  popular  passion.  It  is  not 
recognised  as  particularly  sacred  by  the  people.  A  rigid 
constitution,  on  the  other  hand,  is  often  looked  on  as  a 
sacred  repository  of  popular  rights,  and  as  such  in  times  of 
popular  excitement  it  is  subject  to  popular  violence.  In 
France,  for  example,  during  the  Revolution  the  people 
concentrated  their  minds  on  constitutions  as  the  guarantees 
of  rights.  The  extraordinary  number  of  French  constitu- 
tions, passed  during  the  past  century  and  a  half,  proves 
that  rig-id  constitutions  mav  often  be  a  danger  to  national 
peace.  Sinee  the  Revolution  France  has  had  many  con- 
situ'tions.  Each  of  the  constitutions  was  actually  is 
operation  f^r  some  time,  but,  except  for  the  present  one, 
no  one  of  them  continued  in  existence  as  much  as  twenty 
years.  Flexible  constitutions  provide  an  ea.(jy  method  of 
legal  amendment  and  legal  development.  Whereas  in 
national  crises  rigid  constitutions  may  be.  completely 
shattered,  flexible  constitutions  are  so  adaptable  that  they 
easily  can  survive  political  storms.  Further,  a  flexible 
constitution  provides  an  excellent  mirror  of  the  national 
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mind.  A  rigid  constitution  may  represent  the  national 
mind  at  a  particular  period ;  but,  especially  if  amendment 
is  difficult,  rigid  constitutions  do  not  move  with  the  times. 
This  is  obvious  in  the  constitution  of  the  United  States, 
where  the  rigidity  of  the  constitution  has  necessitated 
several  developments  outside  the  constitution  in  order  to 
suit  the  national  life  of  the  United  States.  The  most 
notable  extra-constitutional  development  in  the  United 
States  is  the  party  system,  which  arose  in  order  to  bring 
about  co-ordination  between  the  legislative  and  execu- 
tive branches  of  government  which  were  so  rigidly 
separated  by  the  constitution. 

The  great  merit  of  rigid  constitutions  is  their  definite- 
ness.     Being  embodied  in  a  single  document,  these  con- 
stitutions are  definite  and  certain.     Beyond  this  definite- 
ness  and     certainty,     however,     the     rigid     constitution 
frequently  is  useless.     Eigid  constitutions  very  often  lay 
down  certain  fundamental  principles  of  popular  liberty, 
hut  these  principles,  however  definitely  enunciated,  are  of 
little  avail  unless  they  are  accompanied  by  constitutional 
methods  by  which    they   can    be   guaranteed.        For    ex- 
ample, in  the  Belgian  constitution  there  are  fundamental 
ideas  governing  the  liberty  of  the  press  and  the  liberty 
of  speech,  but  no  method  is  laid  down  whereby  either  the 
press  or  speech  is  to  be  made   free.     In  Great  Britain, 
where  there  are  no  such  constitutional  guarantees,  this 
liberty  is  secured  far  more  effectively  than  in  Belgium 
simply  by  the  rule  of  law.     It  is  thus  very  easy  to  ex- 
aggerate the  value  of  rigid  constitutions  as  guarantees  of 
individual  liberty.     General  principles  of  liberty  are  apt 
to  be  enunciated  more  as  the  result  of  popular  passion  than 
as  the  reasoned  basis  of  civic  life,  and  popular  passion 
loses   its  meaning   to   the   succeeding   generation.     It  is 
absolutely  impossible  in  any  one  document,  at  one  period 
in  history  to   give   a   final  statement  or   analysis  of   the 
principles     of     the    political     life.     Rigid    constitutions 
attempt    to    do     this     but,     unless     amendment     is    ex- 


POLITICAL  SCIENCE.  253 

treniely  easy,  they  attempt  to  do  what  is  impossible. 
Progress  demands  adaptabality  and  flexf  ility,  and  such 
adaptability  and  flexibility  can  only  be  secured  in 
countries  with  rigid  constitutions  by  a  sufficiently 
easy  method  of  amendment.  This  method  need  not 
be  formal  amendment;  it  may  be  amendment  by 
usage  or  by  judicial  interpretation.  In  modern  democracy 
one  of  the  chief  characteristics  is  party  government.  Some 
writers  hold  that  rigid  constitutions  are  more  valuable 
than  flexible  constitutions  because  they  are  less  subject  to 
party  feeling.  This,  however,  is  not  true.  -Rigid  con- 
stitutions are  the  fojus  of  national  sentiment;  they  are 
centres  of  national  discussion  and  as  such  are  more  subject 
to  party  forces  than  flexible  constitutions. 

The  flexible  constitution,  it  is  sometimes  said,  is  not 
suited  to  democracy,  because  democracies  are  suspicious 
of  what  they  cannot  understand.  Flexible  constitutions 
are  long  historic  growths  not  easily  understood  by  the 
average  man.  Rigid  constitutions  are  clear,  and  easily 
understood.  Flexible  constitutions,  therefore,  it  has  been 
said,  are  more  suited  to  an  aristocratic  type  of  govern- 
ment. This,  however,  is  a  theoretical  objection.  It  is 
questionable  whether  in  normal  times  the  masses  trouble 
about  constitutional  matters  at  all.  In  abnormal  times, 
as  we  have  seen,  the  rigid  constitution  is  in  more  danger  of 
destruction  than  the  flexible.  It  may  also  be  pointed  out 
that  the  two  most  free  countries  in  the  world,  each  of  them 
a  democracy,  Great  Britain  and  the  United  States,  are 
diametrically  opposed  in  constitutional  type,  a  fact  which 
suggests  that  both  liberty  and  democracy  depend  on  other 
baises   than  rigid  or  flexible   constitutions. 

The  modern  tendency  in  constitutions  is  tovards 
rigidity.  It  may  safely  be  said  that  in  a  few  years  not 
a  single  example  of  the  flexible  type  will  exist. 
Requisites  \  rigid  constitution  is  the  enunciated  will  of  the 
constitut-  sovereign  people,  and,  as  such,  should  be  defi- 
ion.  nite,  and  as  clear  as  human  language  can  make 
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it,  so  that  there  should  be  no  dispute  or  likelihood  of 
dispute  as  to  what  the  constitution  means.  The  consti- 
tution usually  has  three  sets  of  provisions :  — 

(1)  A  series  of  fundamental  rights,  civil  and  political. 

(2)  The     outlines     of     the     organisation     and     the 

government. 

(3)  Provision  for  the  amendment  of  the  constitution. 
These  provisions  have  been  called  the  three  essentials 
of  a  constitution :  namely,  liberty,  government  and 
sovereignty.  But  as  these  provisions  are  fundamental, 
they  should  be  as  brief  as  possible.  Brevity  lessens  the 
chances  of  dispute  in  subsequent  generations.  More- 
over, no  one  generation  should  venture  to  lay  down  the 
final  laws  of  political  life  or  organisation.  Not  only 
should  the  constitution  be  brief,  but  it  should  be  amend- 
able without  too  much  difficulty.  In  some  of  the  state 
constitutions  in  the  United  States  not  only  do  the  con- 
stitutions contain  much  detail  (e.g.,  sumptuary  laws) 
which  properly  belongs  to  the  sphere  of  ordinary  statute 
law,  but  they  are  difficult  to  amend.  They  err  both  in 
their  content,  which  is  too  detailed,  and  in  their  process 
of  amendment,   which   is   too   difficult. 

3.     Creation   and   Amendment   of    Constitutions. 

The  constitution  is  the  expression  of  the  national  will 
of  a  people,  and  it  is  not  really  correct  to  say  that  a  con- 
th  of   stitution,  whether  flexible  or  rigid,  is  definitely 
con-  created  at  a  given  point  in  time.     The  national 

stitutions.  w«u  exjg|s  independently  of  its  formulation  in  a 
legal  instrument:  in  other  words,  the  state  does  not  begin 
when  a  constitution  is  drawn  up.  From  the  point  of  view 
of  Public  Law,  not  of  Political  Science,  we  can  say  that 
constitutions  are  created,  or  amended  in  such-and-such  a 
way  at  such-and-such  a  time.  From  this  point  of  view 
we  can  say  that  flexible  constitutions  are  not  created  at 
any  particular  point  of  history — they  °tow  gradually  and 
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that      rigid      constitutions      are      definite      instruments 
enunciated  at  a  particular  point  in  history. 

Rigid  constitutions  may  be  made  in  two  ways ;  — 

(1)  They    may  be    made  by  a    legislative    as- 

Methods    of  ^-^li' 

creating       sembly. 

stifutions."    $')   -^ney  may  be  granted  by  a  superior  govern- 
ment. 

Examples  of   the  first  type     are   the   constitutions   of 
the  United  States,  of  France  and  of  Germany.     In  each 
of  these  cases  constitutions  were  formulated  and  adopted 
by  special  legislative  bodies  as  the  result  of  war  or  of 
revolution.     The  first  constitutions  of  the  United  States 
were  really  granted  by  the  English  Government.     After 
the  War  of  Independence  the  American  colonies  drew  up 
constitutions  for  themselves  and  for  the  Federal  Govern- 
ment.       In     France    during    the    revolutionary    period 
several  constitutions  were  drawn  up  by  special  legislative 
bodies,   or   '  constituent '   assemblies,   but  they  were   all 
short  lived.     The  present  constitution  of  France  is  the 
result  of  the  Franco-Prussian   War  of   18T0.        It  was 
created   by   a   National     Assembly  elected   by    manhood 
suffrage.    In  the  French  constitutions  a  distinction  is  made 
between  the  constitutional  laws,   which  can  be  amended 
only  by  a  special  process,  and  organic  laws  which  can  be 
changed  by  the  ordinary  legislature.     The  constitution  of 
the  German  Empire,  as  it  was  before  the  Great  War,  was 
also  the  result  of  wars  and  revolutions.     After  the  Napo- 
leonic  war  the  German   Confederation   was  established, 
but  this  Confederation    went    through    several    changes 
before  it  culminated  in  the  modem  German  Empire.  After 
the     Franco-Prussian     war     the     German     constitution 
was  drawn  up  and  ratified  by  a  Parliament  of  the  whole 
of   Germany.     The   present    (1920)  German    constitution 
was  also  the  result  of  war.     It  was  drawn  up  by  a  con- 
stituent assembly  (the  National  Assembly)  elected  after 
the  end  of  the  Great  War. 
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The  British  Dominions  have  constitutions  which  were 
granted  by  the  British  Parliament.  These  constitutions, 
it  is  true,  are  only  constitutions  granted  to  subordinate 
law-making  bodies,  but  with  the  advance  of  time  these 
subordinate  law-making  bodies  are  becoming  more  and 
more  independent.  The  form  of  their  own  government 
is  determined  by  the  constitutions  which  they  have  re- 
ceived from  the  Imperial  Parliament. 

We  have  already  noted  that  even  the  historic  flexible 
constitution  of  Great  Britain  is  in  danger  of  becoming 
r ;>»..»  rigid.  The  future  seems  to  be  with  rigid 
stances  constitutions.  Several  circumstances  favour 
the°Growth  the  adoption  of  rigid  constitutions.  Tn 
const'itut-     ^ie     nrs^     place,      the     citizens      of      modern 


ions.  democratic  countries  desire  to  guarantee  their 

rights  by  restraining  the  powers  of  government. 
In  the  second  place,  democratic  ideas  of  self-gov- 
ernment have  taken  the  form  of  granting  constitu- 
tions to  subordinate  bodies,  in  order  both  to  guarantee 
the  rights  of  the  people  concerned  and  to  prevent  con- 
troversy regarding  the  principles  ol  government.  In  the 
third  place,  when  a  people  changes  its  form  of  government, 
it  naturally  desires  to  make  explicit  the  basis  of  the  new 
government.  In  the  fourth  place,  the  rapid  advance  in 
favour  of  federalism  as  a  form  of  government  has  given 
much  impetus  to  rigid  constitutions.  Federalism  is  one 
jof  the  most  popular  methods  of  modern  organisation  and 
in  a  federal  form  of  government,  it  is  absolutely  neces- 
sary definitely  to  mark  off  the  spheres  of  the  central 
and  of  the  local  governments  by  a  rigid  constitution. 

Rigid  constitutions  thus  seem  likely  to  survive  at  the 
expense  of  flexible  constitutions.  For  many  years  no  new- 
flexible  constitution  has  been  established,  whereas 
flexible  constitutions  have  been  replaced  by  rigid  consti- 
tutions.     No  rigid   constitution,    moreover,    is   likely   to 
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become  entirely  flexible.  The  whole  tendency  of  demo- 
cracy is  towards  the  establishment  of  constitutional  safe- 
guards through  the  means  of  rigid  constitutions. 

Obviously  no  assembly  in   drawing   up   a  constitution 
can  foresee  all  the  ciicumstances  that  are  likely  to  arise 
Amend-       in  the  future.     In  the  making  of  constitutions 
Constitute     some  provision  must  be  made  for  alteration  or 
ions.  amendment.        In    a    flexible    constitution    the 

question  of  amendment  does  not  really  arise  because  the 
ordinary  legislature  makes,  and  can  amend,  both,  con- 
stitutional and  statute  law.  In  rigid  constitutions,  special 
methods  of  amendment  are  /provided.  These  methods  are 
four  in  number  :  — 

(1)  The  function  of  amendment  may  be  given  to  the 
ordinary  legislature  but  at  the  same  time  be  made  sub- 
ject  to  a  special  process,  for  example,  a  fixed  quorum 
and  a  minimum  majority.  In  Belgium  for  the  amend- 
ment of  the  constitution  two-thirds  of  the  members  of 
each  house  must  be  present  and  a  two-thirds  majority  is 
necessary.  A  minimum  majority  only  may  be  re- 
quired, such  as  three-quarters  of  the  total  house,  as  in 
Greece.  Two-thirds  is  a  very  common  majority  required. 
Sometimes  the  legislature  is  dissolved  in  order  that  the 
opinion  of  the  people  may  be  tested  before  the  proposed 
amendment  is  carried  out.  The  idea  in  this  case  is  to 
submit  the  proposed  amendment  to  a  new  set  of  men. 
This  arrangement  of  dissolution  is  as  a  rule  combined  also 
with  the  necessity  for  the  special  majority.  The  consti- 
tutions of  Holland.  Belgium .  Norway,  Portugal,  Sweden 
and  Roumania  are  of  this  type. 

(2)  A  special  bodv  may  be  created  for  the  amend- 
ment of  the  constitution.  TEe  most  notable  example  of 
this  is  the  United  States  where  a  Convention  is  called  to 
consider  constitutional  questions.  This  method  in 
America  is  combined  also  with  special  majority  in.  the 
legislature.     Two-thirds  of   Congress   and   mrse-quarters 
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of  the  states  must  consent  to  the  adoption  of  the  constitu- 
tional amendment.  Amendment  to  the  United  States' 
constitution  may  be  proposed  either:—- 

(a)  By  two-thirds  of  the  members  of  each  house  of 

Congress ;  or 

(b)  By  the  legislatures  of  two-thirds  of  the  states. 
These  may  petition  Congress!  to  call  a  Convention  to  con- 
sider the  proposed  amendment  and  this  Convention  may 
propose  the  changes.  In  either  case  the  change  proposed 
must  be  submitted  to  the  individual  states,  to  be  voted 
upon  either  by  their  legislatures  or  by  conventions  called 
in  the  states  for  the  purpose,  as  determined  by  Con- 
gress. Any  amendment  which  is  agreed  to  by  three- 
fourths  of  the  states  becomes  a  part  of  the  constitution. 

In  Serbia  and  Bulgaria  amendments  used  to  be  twice 
passed  by  the  ordinary  legislature  and  then  submitted 
to  a  special  assembly  elected  in  the  same  way  as  the 
legislature.  This  assembly  had  the  final  decision  on 
the  amendment.  In  France  for  constitutional  amend- 
ment the  two  houses  of  the  legislature  sit  together  as  a 
constituent  assembly  at  Versailles.  The  houses  first 
decide  separately  that  amendment  to  the  constitution  is 
necessary.  The  amendment  is  adopted  by  the  Houses 
sitting  together  at  Versailles. 

It  will  thus  be  seen  that  in  some  states  a  combination  of 
both  the  first  and  second  methods  is  adopted. 

(3)  Sometimes  proposed  amendments  of^  the  constitu- 
tions are  submitted  to  local  authorities,  either  for  con- 
sideration or  for  approval.  This  method  is  particularly 
suitable  for  federal  states  where,  naturally  enough,  the 
individual  states  which  compose  the  union  must  be  con- 
sulted before  the  character  of  the  union  is  altered.  This 
method  exists  in  Switzerland,  Australia  and  the  United 
States.  It  is  not.  however,  invariably  adopted  in  federal 
governments.  In  the  'Argentine  Republic,  for  example. 
a  majority  of  the  legislature,  with  a  special  convention. 
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and  in  Brazil  the  legislature  alone  by  a  two-thirds  major- 
ity in  three  successive  debates  can  alter  the  constitution. 

(4)  Proposed  amendments  may  be  referred  to  the 
people.  This  is  the  most  democratic  method  of  amend- 
ment. The  theory  behind  it  is  that  a  constitution  is  a 
guarantee  of  popular  rights  and  as  such  should  not  be 
amended  without  direct  reference  to  the  people.  This 
method  exists  in  Australia,  in  some  of  the  states  of 
the  United  States  of  America  and  in  Switzerland. 

One  or  two  separate  points  arise  in  connection  with  the 
amendment  of  constitution. 

(1)  Sometimes  a  constitution  does  not  ma  Ice  special 
provision  for  amendment.  In  such  a  case  either  the  ordi- 
nary legislature  may  amend  it,  as  in  Italy  (The  Italian 
constitution  although  a  definitely  enacted  instrument  is, 
according  to  Lord  Bryoe's  criterion,  a  flexible  constitu- 
tion) ;  or  the  authority  which  created  the  constitution 
may  amend  it. 

(2)  Constitutions  are  amended  by  other  processes  than 
by  formal  legislation.  In  rigid  constitutions  there  is 
a  certain  amount  of  flexibility.  No  rigid  constitution 
can  exist  without  change  of  some  kind.  New  conditions 
of  life,  new  ideas  of  political  organisation  and  new  ideals 
gradually  nhano-e  the  setting  of  constitutional  laws.  Rigid 
constitutions  thus  gradually  change  by  usage  as  well  as 
by  formal  amendment.  They  are  also  changed  by 
judicial  interpretation.  The  courts  have  to  determine 
cases  connected  with  constitutional  laiw  and  in  doing  so 
they  bend  the  law  to  suit  new  and  unforeseen  circum- 
stances. This  is  particularly  the  case  in  the  United 
States  of  America  where  the  process  of  formal  amendment 
is  extremely  difficult.  Because  of  this  the  United  States' 
courts  have  had  to  suit  the  constitutions  to  modern  con- 
ditions by  the  doctrine  of  '  implied  powers.' 


CHAPTER  XI. 

THE  FORM  OF  GOVERNMENT. 

1.     Classifications  of  Plato  and  Aristotle. 

The  first  point  to  be  noted  in  the  classification  of 
the  forms  of  government  is  the  distinction  between  the 
Distinction  state  an^  government.  In  many  books  the 
between  classification  of  the  forms  of  government  is 
GoVern"*  entitled  the  "  forms  of  the  state."  Strictly 
ment.  speaking  all  states  are  the  same.     The  student 

must  bear  this  in  mind  :  the  "  form  of  state  "  is  really  the 
form  of  government-  It  is  true  that  we  might  classify 
states  according  to  the  type  of  mind  evident  in  the  state, 
or  according  to  population  or  territory.  Such  classi- 
fications, however,  would  be  of  little  value.  It  would 
not  be  helpful,  for  example,  to  divide  states  according 
to  the  size  of  their  population,  making  the  classification 
of    large,    medium    and    small. 

Many  classifications  of  the  forms  of  government  have 
been  given  by  writers  of  Political  Science.  The  most 
common  bases  are  (1)  the  number  of  people  in  whom 
the  supreme  power  rests,  and  (2)  the  form  of  the  state 
organisation  or  government.  As  we  shall  see,  it!  is  ex- 
tremely difficult  to  find  a  satisfactory  basis  for  the 
classification  of  modern  governments.  While  certain 
general  characteristics  are  common  to  some  govern- 
ments, we  often  find  along  with  these  common  elements 
marked  dissimilarity.  Moreover,  the  forms  of  govern- 
ment change  very  quickly,  so  that  while  a  classification 
may  be  satisfactory  at  the  present  moment  it  may  be 
quite  unsuitable  a  generation  hence. 
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The    most    famous    of    all    classifications    of    forms    of 
constitution  or  government  is  that  given  by  Aristotle  in 
The  his    Politics.      Aristotle's  classification    is    not, 

Ciassinc-  however,  an  original  classification.  He  hiin- 
piato  and  self  was  a  pupil  of  Plato,  and  Plato's-  classi- 
Anstotie.  fication,  though  not  so  well  known,  is  almost  of 
equal  value  and  importance. 

Plato's  classification  has  not  the  definiteness  of  that  of 

Aristotle.     His  views,  moreover,  are  not  consistent.     He 

gives  a  different  series  of  forms  in  thte  Republic 

Plato  s 

ciassi-         and  the  Statesman.     In  the  Republic  he  gives 

fication.  ^e  forms  wMch  are  noted  below  in  connexion 
with  the  cycles  of  political  change.  From  the  Statesman 
may  be  extracted  a  logical  classification,  which  bears  a 
striking  similarity  to  the  later  classification  of  Aristotle. 
As  Aristotle  borrowed  from  Plato,  so  did  Plato  borrow 
from  Socrates.  According  to  Socrates  the  three  main 
forms  of  government  ane  monarchy,  aristocracy  and  demo- 
cracy. Monarchy  and  tyranny  each  is  the  government 
of  a  single  person,  but  in  monarchy,  as  contrasted  with 
tyranny,  there  is  respect  for  law.  Aristocracy  is  con- 
trasted with  plutocracy,  or  government  by  the  few  rich. 
In  aristocracy  the  capacity  to  rule  is  recognised :  in 
plutocracy  mere  wealth  is  the  test  of  rule.  Democracy 
is  tbe  rule  of  ignorance.  Socrates  held  that  "  only 
those  who   know   shall   rule." 

Plato  adopts  the  Socratic  criterion  of  knowledge  as 
the  supreme  test  of  goodness  in  government.  "Working 
witih  +his  principle  he  gives  three  grades  of  state:  — 

1.  The  state  of  perfect  knowledge,  where  the  real 
sovereign  is  knowledge.  No  such  state  exists,  but  this 
is  the  best  state  of  all.  It  does  not  count  in  ordinary 
classifications,  but  it  is  the  ideal  state,  and  other  states 
are  to  be  judged  by  it.  Plato  seems  to  regard  this  ideal 
state  sometimes  as  a  monarchy,,  or  the  rule  of  an  all- 
v.ise  one.    sometimes    as  an    aristoeraov.    or   the    rule   of 


262 


POLITICAL    SCIENCE. 


the  best  (the  original  meaning"  of  aristocracy).  It  may 
best  be  termed  Ideocracy,  the  state  of  the  sovereign 
idea  or  reason. 

2.  States  where  there  is  imperfect  knowledge.  In 
such  states  laws  are  necessary,  because  of  man's  im- 
perfection, and  these  laws  are  obeyed. 

'■'>.  States  where  there  is  a  lack  of  knowledge:  states 
of  ignorance,  where  laws  exist  and  are  not  obeyed. 

Deducting-    the   first  class,    which   does   not    exist,    we 
have  two  classes  left — states  where  law  is    obeyed,    and 
states  where  if  is  not  obeyed.     With  this  basis,  we  also 
have  the  Socratic  basis  of  the  rule  of  one.  of  few  and 
of  many.     Thus  we  have:  — 


.    States  in  which 
law  is  obeyed. 

Monarchy. 

States  in  which 
law  is  not  obeyed. 

Rule  of  One. 

Tyranny. 

Rule  of  Few. 

Aristocracy. 

Oligarchy. 

Rule  of  Many. 

Moderate  Democracy. 

Extreme  Democracy. 

Plato  classifies  these  also  in  order  of  merit.  Mon- 
archy is  best:  tyranny  is  worst.  Aristocracv  and 
oligarchy  are  intermediate.  Democracy  in  states  in  which 
law  is  observed  is  the  worse  type ;  but  in  non-law  states 
it  is  the  better.  It  is  the  weakest  for  virtue  and  also 
the   weakest  for  vice. 

Aristotle's  classification  likewise  adopts  a  double  basis 
The  first  is  that  of  formal  and  Perverted.     The  criterion 
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in  this  case  is  the  end  of  the  state.  As  a  moral 
Aristotle's  entity,  the  state  pursues,  or  should  pursue, 
ation.ifiC"  tne  S°od  life.  Therefore  every  state  which 
pursues  the  end  of  the  pood,  life  is  a  Normal  or 
True  State.  States  which  do  not  pursue  this  end  are 
Perverted.  Thus  Normal,  or  True,  and  Perverted  is  the 
first  basis.  The  second  is  the  basis  of  number,  as  in 
Plato's  classification,  or  the  constitution,  which  deter- 
mines   the   government.     Thus   we  have:  — 


Form   of 
constitution. 

Normal  forms,   in 
which  the  rulers 

unselfishly  seek  the 
common  welfare. 

Perverted  forms, 
in  which  the  rulers 
seek  their  own 
welfare. 

Rule  of  One. 

Monarchy. 

Tyranny. 

Rule  of  Few. 

Aristocracy. 

Oligarchy. 

Rule  of  Many. 

Polity. 

Democracv. 

'  Polity  '  is  a  Greek  word  used  to  designate  this 
particular  type  of  government  given  by  Aristotle.  Its 
nearest  modern  equivalent  is  constitutional  democracy. 
It  is  the  unselfish  rule  of  the  many  for  the  common 
welfare. 

Aristotle's  classification  is  thus  founded  on  (a)  the  end 
of  the  state,  and  (6)  the  constitution,  or  number  of 
persons  who  actually  hold  power.  It  is  important  to 
remember  the  first  of  these  bases,  because  many  critics 
have  rejected  Aristotle's  classification  on  the  ground  that 
it  is  based  purely  on  number  or  quantity,  as  distinct  from 
quality.  Obviously,  however.  AristSotle  accepted  number 
only   as-  a   secondary   standard.      His   chief   standard    for 
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the  definition  of  all  things  was  the  end,  hence  his  dis- 
tinction of  normal  and  perverted,  which  is  a  distinction 
of  quality. 

Aristotle's  classification  may  be  called  the  fundamental 
classification  of  the  forms  of  government.  The  classifica- 
tion is  not  sufficient  for  modern  forms  of  government, 
but  it  has  provided  the  historical  basis  of  practically  all 
classifications  made  hitherto.  Even  in  modern  classifica- 
tion the  general  ideas  of  Aristotle  are  frequently  adopted. 

In  addition  to  their  classifications  of  government,  both 
Plato  and  Aristotle,  give  what  in  their  opinions 
cycles  are  tlle  cycles  of  political  change.  Plato's 
Polite  Cy  starts  from  tl]e  highest  form.  Ideocracy, 
Change1:  tlle  form'  which  is  the  result  of  the 
cycle'5  highest  type  of  mind.  Plato  classified  states 
according  to  the  qualities  of  mind  shewn  in 
them,  and  his  cycle  of  political  change  follows  the  same 
procedure.  The  highest  type  of  state  is  that  which  has 
the  highest  type  of  mind  as  its  basis,  that  is,  the  state 
where  reason  is  supreme.  The  constitution  resulting 
from  this  is  Monarchy  or  Aristocracy,  or,  preferably,  in 
the  Platonic  language,  Ideocracy,  the  rule  of  the  idea  or 
reason.  Ideocracy  degenerates  in  time  into  the  type  of 
state  where  spirit  replaces  reason.  This  type  of 
government  is  known  by  Timocracy.  Timocracy"  means 
government  by  the  principle  of  honour  or  spiritedness.  It 
is  a  military  type  of  state.  In  the  Timocratic  state  there 
are  still  elements  of  reason,  but  it  also  contains  the 
element  of  desire,  because  of  private  property.  Private 
property  leads  to  money-making  and  in  time  Timocracy 
gives  way  to  Oligarchy.  In  Oligarchy  the  wealthy 
classes  rule.  Gradually  the  people  revolt  ag-ainst  wealth 
and  the  oppression  which  wealth  brings.  This  leads  to 
Democracy.  In  Democracy  the  ordinary  man-in-the- 
street  is  the  characteristic  type.  It  is  the  negation  of 
order  and  freedom.  There  is  no  justice  in  Democracy,  and 
no  unity.     Gradually  Democracy  passes  into  the  hands  of 
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demagogues,  and  ultimately  the  most  powerful  dema- 
gogue seizes  the  reins  of  government  and  becomes  sole 
ruler.  This  form  of  government,  tyaranny,  is  the  worst 
type  possible. 

According   to   Aristotle,   the  cycle  of    political   change 
starts   from   monarchy.      The   first   governments,    he  con- 
siders, were  monarchical.    In  early  communities 

Aristotle's  men  0£  outstanding  virtue  were  created  kings. 
Cvclc. 

Gradually  other  persons  of  virtue  and  merit 
arose  and  tried  to  have  a  share  in  political  power. 
This  led  to  aristocracy.  By  the  deterioration  of  the 
ruling  class,  aristocracy  passed  into  oligarchy;  from 
oligarchy  the  form  of  government  changed  into  tyranny, 
and  from  tpranny  the  change  was  to  democracy.  Aristotle's 
theory  of  political  change  ias  based  on  the  end  of 
the  government,  just  as  was  his  classification  of  states. 
Plato's  theory  of  political  change  is  founded  on  the 
type  of  mind  prevailing  in  the  state. 

2.     Other  Classifications. 

Many  other  attempts  at  the  classification  of  the  forms 
of  government  have  been  made  by  political  theorists  of 
all  ages.  Xlaehiavelli,  the  Italian  writer,  who 
other  Class- eiK]s  f^p  mediaeval  era  and  heralds  the  modern, 
adopts  the  Aristotelian  classification,  and  adds 
the  mixed  form  of  government,  which,  he  says,  is  the  best. 
The  mixed  form  is  given  by  both  Cicero  and  Polybius. 
Machiavelli  is  mainly  concerned  with  monarchies 
and  democracies :  different  circumstances,  according  to 
him,  require  different  forms  of  governmental  organisat- 
ion. John  Bodin,  the  first  comprehensive  political  phil- 
osopher of  modern  times,  bases  his  classification  solelv 
on  the  number  of  men  in  whose  hands  sovereignty  rests. 
When  the  sovereign  power  is  in  the  hands  of  an  indivi- 
dual, the  state  is  monarchic;  when  the  sovereignty  is 
in  the  hands  of  less  than  a  majority  of  the  citizens,  the 
state  is  aristocratic:  and  when   sovereignty  rests  in   the 
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majority,  it  is  democratic.  Monarchy,  again,  is  classi- 
fied by  Bodin  into  three  species — (a)  Despotism,  in  which 
the  monarch,  like  the  ancient  patriarch,  rules  his  subjects 
as  the  pcater  famhlim  rules  his  slaves;  (b)  Royal  Mon- 
archy, m  which  the  subjects  are  secure  in  their  rights 
oi  person  and  property,  while  the  monarch,  respecting 
the  laws  of  God  and  of  nature,  receives  willing  obedience 
to  the  law  he  himself  establishes;  and  (c)  Tyranny, 
in  which  the  prince,  spurning  the  laws  of  nature  and  of 
nations,  abuses  his  subjects  according  to  his  caprice.  Of 
these  three  species,  Bodin  regards  Royal  Monarchy 
— if  the  matter  of  succession  is  firmly  fixed  on  the 
principle  of  heredity,  primogeniture  aud  the  exclusion  of 
the  female  line — as  the  best  form  of  state  or  government. 
Thomas  Hobbes  is  a  close  follower  of  Bodin  and  adopts 
Bodin's  classification  unreservedly.  John  Locke  gives 
a  new  classification  :  according  to  him  "  the  form  of 
government  depends  upon  the  placing  the  supreme 
power,  which  is  the  legislative."  "When  the  "  natural 
men  first  unite  by  compact  into  political  society,  the 
whole  power  of  the  community  resides  naturally  in  the 
majority.  If  this  majority  exercises  that  power  in 
making  laws  for  the  community  from  time  to  time,  and 
in  executing  those  laws  by  officers  of  their  own  appoint- 
ing, then  the  form  of  government  is  a,  perfect  democracy; 
if  the  power  of  making  laws  is  put  into  the  hands  of  a 
few  select  men,  and  their  heirs-  or  successors,  it  is  an 
oligarchy;  if  it  is  out  into  the  hand  of  one  man,  it  is 
a      monarchy.  Locke      is      careful      to      point      out 

that  there  can  be  forms  of  government,  but  not  forms  of 
state.  Montesquieu,  the  great  French  writer,  classifies 
governments  into  (1)  Republics,  with  their  two  varieties 
of  democracy  and  aristocracy,  (2)  Monarchies  (of  the 
West),  and  (3)  Despotisms  (of  the  East).  Each  form 
has  its  peculiar  principle — of  democracy,  public  service: 
of  aristocracy,  moderation;  of  monarchy,  honour:  of 
despotism,    fear.     The   duration    of    any   of   these   forms 
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depends  upon  the  persistence  in  a  given  society  of  that 
particular  spirit  which  is  characteristic  of  the  form. 
According  to  Rousseau,  the  famous  contemporary  of 
Montesquieu,  a  government  is  called  a  democracy,  an 
aristocracy,  or  a  monarchy,  according  as  it  is  conducted 
by  a  majority  or  a  minority  of  the  people  or  by  a  single 
magistrate.  There  are,  again,  three  forms  of  aristocracy 
—natural,  elective  and  hereditary — of  which  the  elective 
iristocracy  is  the  best,  and  the  hereditary  one  is  the 
worst.  Rousseau  also  allows  for  the  existence  of  the 
"'mixed"  form  of  government,  in  which  the  various 
elements   are  combined. 

Bluntschli  accepts  Aristotle's  classification  as  funda- 
mental, but  he  considers  that  a  fourth  form  is  necessary. 
This  fourth  form  is  Theocracy.  Its  perversion  Bluntschli 
calls  Idolocracy.  There  is  no  real  necessity  for 
tliis  additional  form  of  governmeit.  It  is  useful, 
indeed,  to  have  the  term  theocracy  to  describe  that  form 
of  government  in  which  the  ruler  is  supposed  to  interpret 
the  will  of  God  or  in  which  God  himself  is  actually  sup- 
posed to  rule,  but  theocracies  can  be  classified  under 
either  monarchy,  aristocracy  or  democracy.  The  modern 
Political  Scientist  is  not  concerned  with  the  intervention 
of  God  in  politics.  His  duty  is  to  decide  where  in 
the  last  resort  the  supreme  power  in  the  government  lies, 
and  that  supreme  power,  so  far  as  he!  knows,  must  always 
lie  in  either  one  person  or  a  number  of  persons. 

The  German  writer,  von  Mohl,  tries  to  classify  states 
on  a  historical  basis.  His  classification  is  (1)  patriarchal 
states;  (2)  theocracies;  (3)  patrimonial  states  (in  which 
sovereignty  and  the  ownership  of  the  land  both  belonged 
to  the  ruler);  (4)  classic  states,  such  as  those  of  Greece 
and  Rome;  (5)  legal  states;  (6)  despotic  states.  Yon 
Mohl  gives  other  types  in  addition  to  theise  and  sub- 
divides classic  states  into  Monarchy,  Aristocracy  and 
Democracv.        His   classification    is    based    on    no   single 
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principle  and    it    makes     no    attempt   to    distinguish   the 
state  from  government. 

Many   other  classifications  Lave   been   given,  particul- 
arly by  German  writers  of  last    century.     But    not    one 
Th  of  them  gives  a  satisfactory  basis  on  which  to 

"Mixed  classify  modern  governments.  Before  pro- 
ceeding to  the  classification  of  modern  forms 
of  government,  we  may  first  dismiss  the  common 
form  of  state  called  "  mixed  state."  In  addition  to 
monarchy,  aristocracy  and  democracy,  Aristotle  himself 
speaks  of  this  mixed  type.  The  Stoics  considered  the 
mixed  type  as  a  good  tvpe  of  state,  and  Cicero  and 
Po'lybius  both  speak  of  the  Roman  state  as  a  mixed  form, 
composed  of  monarchic.  aristocratic  and  democratic 
elements.  There  is  really  no  such  form  of  state.  The 
mixture  of  monarchy,  aristocracy  and  democracy  does 
not  make  a  mixed  state.  The  state  is  sovereign  and 
cannot  be  mixed.  The  form  of  government,  however, 
may  contain  elements  of  monarchy,  aristocracy  and 
democracy  but  to  say  that  there  is  a  mixed  state  is  to 
confuse  the  state  with   government. 

For  the  classification  of  modern  forms  of  government, 
It  is  hardly  possible  to  adopt  any  single  basis.  Ml*.  I. 
Mr  A.   R.   Marriott,    the  modern     Rnslish  writer, 

Marriott's  adopts  a  tripartite  basis.  While  accenting 
cfaSssifica.  Aristotle's  classifications  as  fundamental,  he 
tion.  regards    monarchy,    aristocracy   and    demorraey 

as  somewhat  inadequate  for  modern  governments  Thus. 
to  take  five  examples,  England  is  a  monarchy,  Germany 
(lief ore  the  "War)  was  a  monarchy,  France  is  a  demo- 
cracy, Russia  (before  the  War)  a  monarchy,  and  the 
ITnited  States  a  democracy.  Yet  German  v.  nominalrv  a 
monarchy,  was  really  more  akin,  to  the  Fiiited  States. 
which  is  a  democracv,  than  it  was  to  England,  which  is  a 
monarchy.  England,  a  monarchy,  is  reallv  more 
akin  to  France,  nominally  a  democracy,  than  England  was 
to  the  monarchical  Russia.     This  comparison   su<X2rests  a 
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principle.  If  we  take  the  pie-war  Russia,  France, 
Spain,  Italy  and  Great  Britain,  tliey  agree  in  this 
respect,  that  they  are  simple  or  unitary  governments. 
Germany,  the  United  States,  Switzerland,  the  old  Austria- 
Hungary,  Canada,  Australia  and  South  Africa  are 
complex,  federal  or  composite.  This  is  one  basis 
of  division.  In  a  unitary  type  of  government  the  local 
organs,  such  as  provincial  and  county  bodies,  are  created 
by  the  central  government :  the  central  government  pre- 
serves power  to  abolish  or  alter  these  bodies  as  it  wishes. 
In  a  federal  government,  both  the  central  or  federal 
authority,  and  the  provincial  or  state  authorities  derive 
their  powers  from  a  constitution.  In  a  federal  govern- 
ment, each  authority  holds  its  power  in  such  a  way  that 
the  powers  cannot  be  altered  without  the  alteration  of 
the  constitution.  So  long  as  the  constitution  remains 
as  it  is,  neither  can  affect  the  powers  of  the  other. 

The  next  basis  is  that  of  rigid  and  flexible  consti- 
tutions. In  a  rigid  constitution  there  is  a  marked 
distinction  between  the  ordinary  law-making  powers 
and  t!he  constitution-making  powers.  In  a  flexible 
constitution,  thd  ordinary  Legislature  has  con- 
stitution-making powers.  In  this  way  we  may 
classify  the  United  Kingdom  and  the  old  Austria- 
Hungary  and.  all  despotisms  (where  the  will  of  a  single 
individual  is  the  law-making  power)  as  flexible,  and 
the  United  States,  France,  Germany — in  fact  all  other 
governments — as  rigid. 

The  third  basis  of  classification  is  Monarchical  or  Pre- 
sidential government  on  the  one  hand,  and  Parliamen- 
tary, Responsible,  or  Cabinet  government  on  the  other. 
This  is  undoubtedly  the  most  important  basis  of  classi- 
fication for  modern  governments.  The  criterion  in  this 
case  is  the  relation  of  the  executive  to  the  legislature. 
Executive  power  in  government  may  either  be  co-ordi- 
nate witih,  superior  to,  or  subordinate  to  the  legislature. 
Where  the  executive  is  superior  to  the  legislature,    the 
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type  of  government  may  be  called  despotic.  The  exe- 
cutives in  practically  all  modern  democratic  states  are 
either  co-ordinate  with  or  subordinate  to  the  legislature. 
In  the  United  States,  the  executive  is  theoretically  co- 
ordinate with  the  legislature.  In  France,  Italy,  Great 
Britain,  the  British  steli'igoveriiMig  Dominions  and  many 
other  countries,  the  executive  is  subordinate  to  the  legis- 
lature. Where  the  executive  is  subordinate  to  the  legis- 
lature, the  type  of  government  is  called  responsible 
government,  because  the  executive  is  responsible  to  the 
legislature.  This  type  is  also  called  Cabinet  govern- 
ment. The  name  Cabinet  government  owes  its  origin 
to  the  English  system  where  the  Cabinet,  which  is  the 
executive,   is  responsible  to  the  House  of  Commons. 

Thus  we  have,  according  to  Marriott,  three  bases  of 
division  :  (1)  Simple  or  Unitary  and  Composite  or  Federal. 
or.  simply,  unitary  and  federal;  (2)  Rigid  and  Flexible; 
(3)  Monarchical,  Presidential,  Non-responsible  or  Non- 
parliamentary  and  Parliamentary,  Responsible  or  Cabinet 
government.  Applying  these  criteria,  we  find  that 
Great  Britain  is  unitary,  flexible  and  parliamentary. 
The  United  States  is  federal,  rigid  and  presidential. 
France  is  unitary,  rigid  and  parliamentary.  Germany, 
before  the  War,  was  federal,  rigid  and  presidential,  or 
lather  monarchical.  The  present  Germany  is  fede- 
ral, rigid  and  parliametary.  Austria-Hungary 
was  composite,  but  not  federal,  flexible  and  par- 
liamentary. The  British  self-governing  Dominions, 
Canada,  Australia,  New  Zealand  and  South  Africa 
are  federal,  rigid  and  parliamentary.  India,  at 
present,  is  difficult  to  classify,  because  it  is  in  a  transit- 
ional state.  Its  constitution  is  partly  flexible,  partly 
rigid ;  according  to  the  Government  of  India  Act  of 
1919.  it  is  partly  parliamentary  and  partly  non-parlia- 
mentary. At  present  India  is  more  unitary  than  federal, 
but  the  future  organisation  of  India  as  a  whole,  includ- 
ing- British  India  and  the  Native  States,  is  likely  to  be 
federal. 
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Professor     Leacock     of  McGil]  University,    Montreal, 
gives  almost  a  similar  classification.     Professor  Leacoci 

adopts  a,s  the  fundamental  distinction  despotic 
Leacock-s  an<?  democratic.  Democratic  states  he  sub- 
ciassitie-        divides  into  Limited  Monarchy,  in  which   the 

nominal  headship  of  ai  personal  sovereign  is 
preserved,  and  Republican  Government,  in  which  the 
head  of  the  executive  is  appointed  by  the  people.  Each 
of  these  kinds,  he  subdivides  into  unitary  and  federal,  and 
in  turn  each  of  these  he  subdivides  into  parliamentary  and 
non-parliamentary.  Professor  Leacook's  classification  is 
best'  explained  by  his  own  table:  — 
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3.     Monarchy,    Aristocracy  and   Democracy. 

The  classification  of  Aristotle  we  have  seen  to  be 
applicable  only  in  a  very  general  way  to  modern  forms 
of  government.  The  manifold  new  developments  of 
modern  democracy,  and  of  government  organisation  in 
general,  have  materially  altered  the  traditional  classi- 
fication. We  have  now  to  adopt  new  bases  of  classi- 
fication, but,  mainly  for  historical  purposes,  we  must 
analyse  shortly  the  Aristotelian  forms  of  government  by 
themselves. 
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(1)     Monarchy    is     the    oldest    type     of    government- 

known.        It      is      the      type      invariably       found      in 

early  societies.     In  connection  with  the  origin 

Monarchy.    Q£   ^e   s^a^e^    we   have  already  seen   how   from 

both  the  religious  and  civic  senses  of  early  man  evolved 
a  monarchical  form  of  government.  Whatever  may  be 
said  against  the  various  historical  types  of  monarchy, 
there  is  no  doubt  that  in  the  ruder  stages  of  social 
development,  the  monarchical  system  was  the  most 
beneficial.  Monarchy  is  marked  by  singleness  of  pur- 
pose, unity,  vigour  and  strength.  It  secures  order  and 
strong  government.  The  monarch  in  early  societies 
combined  in  himself  the  functions  of  law-maker,  judge 
and  executive,  and  was  thus  able  to  hold  together  by  his 
own  personal  force  a  society  which  otherwise  might 
have    broken    up    into   many    elements. 

Monarchy  may  be    classified    in     various    ways.     The 

most    usual    classification     is     Absolute    Monarchy    and 

Limited  or  Constitutional  Monarchy.     Another 

Hereditary.  classjfication       £g       Elective       Monarchy       and 

Elective       Hereditary    Monarchy.       Hereditary  monarchy 

Monarchy.  .,  ,  *    ,  .,  •, 

is  the   normal   type,      bnt     there     are      several 

historical  examples  of  elective  monarchy  In  early 
Rome  the  kings  were  elected,  as  also  were  the  emperors 
m  the  Holy  Roman  Empire.  The  Polish  (kings  used  also 
to  be  elected.  In  early  societies,  too,  there  was  a  con- 
siderable element  of  election.  Sometimes  the  crown  fell 
to  the  lot  of  the  ablest  general  of  the  royal  family,  who 
was  elected  by  the  chief  men  of  the  tribe  or  people.  All 
modern  monarchies  are  hereditary,  although  sometimes, 
as  in  the  United  Kingdom,  the  legislature  regulates,  the 
succession   to  the  throne. 

Absolute    Monarchy    means   that  ultimately   the    mon- 
arch is  the  final  authority  in  making,  executing  and  in- 
terpreting law.     His  will  is  the  will  of  the  state. 
Absolute      There  are  many  historical  examples  of  absolute 
Monarchy,   monarchies.     The  most  notable  is    the    French 
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monarchy  under  Louis  XI V.,  who  declared  "  The  state  is 
myself."  Absolute  monarchy  is  still  common  in  parts  of 
Asia  and  Africa,  but  with  the  spread  of  enlightenment  it 
is  rapidly  dying  out. 

Hobbes  is  of  opinion  that  of  all  forms  of  government 
absolute  monarchy  best  answers  the  purpose  for  which 
Hpbbe's  sovereignty  is  instituted,  and  that  for  the  fol- 
views.  lowing    reasons  :  — 

(1)  A  monarch's  private  interest  is  more  intimately 
bound  up  with  the  interests  of  his  subjects 
than  can  be  the  case  with  the  private  interest 
of  the  members  of  a  sovereign  assembly. 

(2)  A  monarch  is  freer  to  receive  advice  from  all 
quarters,  and  to  keep  that  advice  secret  than 
an  assembly. 

(3)  Whereas  the  resolutions  of  a  monarch  are  sub- 
ject only  to  the  inconstancy  of  human  nature, 
those  of  an  assembly  are  exposed  to  a  further 
inconstancy  arising  from  disagreement  be- 
tween its  members. 

(4)  A  monarch    "  cannot  disagree   with  himself  out 
of  envy  or  interest,  but  an  assembly  may,   and 
that   to   such   a  height  as   may  produce  a  civil 
war." 

Absolute  Monarchy  is  sometimes  combined  with  theo- 
cracy.      In      theocracy,      the     ruler     is     supposed     to 
be      either     (the     interpreter      of      the      will 

UraTy  °^    ®0^    or    ^e     direct     instrument    of    God. 

Such  a  theory  of  government  can  have 
only  one  organisation,  and  that  is  absolute  monarchy. 
If  the  ruler  is  directly  equivalent  to  God,  then  there 
is  no  appeal  against  his  will.  History  gives  many 
examples  of  theocratic  government.  The  Jews  con- 
sidered themselves  directly  governed  by  God  whose  in- 
strument was  the  King.  The  only  states  that  can  be 
called  theocratic  at  the  present  day  are  the  Mahommedan 
states,  the  fundamental  law  of  which  is  the  Koran.     But 
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in  the  modern  Mahoniniedan  states  absolute  monarchy  is 
gradually  being  tempered  by  constitutional  elements. 

By  Limited  Monarchy   is  meant  a  monarchy  that  is 
limited    by    a    constitution.       Sometimes    constitutional 

rights  have  been  wrested  by  the  people  from 
M^'i^hu     unwilling  monarchs  :  sometimes  monarchs  have 

granted  constitutions  on  their  own  initiative. 
Limited  monarchy  is  thus  a  constitutional  type  of  gov- 
ernment, and  as  such  is  the  same  in  principle  as  the 
republican  type  of  government.  The  only  difference 
between  the  limited  monarchy  and  a  republic  is  that 
in  a  republic  the  chief  executive  is  elected,  whereas  in 
a  monarchy  the  chief  executive  is  hereditary.  One  of 
the  chief  merits  of  limited  monarchy  is  that  it  secures 
continuity  in  the  executive  head  of  government.  The 
main  defect  is  that  the  hereditary  principle  is  not  a 
sound  basis  for  the  selection  of  the  head  of  an  execu- 
tive. As  a  matter  of  fact,  in  modern  limited  monarchies, 
the  monarch  as  a  rule  has  only  nominal  powers. 
In  the  United  Kingdom,  for  example,  the  chief  execut- 
ive, though  nominally  the  king,  is  really  the  Cabinet. 
For  every  public  act  of  the  king  the  ministers  are  actual- 
ly responsible. 

The  limited  monarchy  of  the  United  Kiugdom  occupies 
a  special  place.     For  one  thing,  the  monarchy  has  been 

continuous,  with  only  a  slig-ht  break,  ever 
Limited  since  England  became  a  nation.  The  institut- 
Monarchy  ion  is  ingrained  in  the  popular  mind,  and 
United  when  other  monarchies  have  been  attacked  or 
Kingdom,     destroyed,   no    voice  has  been    raised  against 

the  English      kingship.  The  constitutional 

position  of  the  king  makes  him  powerless  in  govern- 
ment affairs,  nevertheless  by  his  personality  he  is  able 
to  exert  considerable  influence  on  his  ministers.  But 
the  chie'f  virtue  of  the  English  monarchy  is  the  sense 
of  security  which  it  fosters  among  the  people. 
Monarchy,  too,   has  the  virtue   of  impressiveness.     The 
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pomp  and  dignity  surrounding  a  throne  not  only  attract 
the  people,  but  give  additional  impressiveness  to 
both  the  institution  of  monarchy  and  the  personality  of 
the  monarch.  The  usefulness  of  the  king's  personality 
was  amply  demonstrated  in  the  Great  War,  when  by 
practice  and  precept  he  encouraged,  guided  and  warned 
the  people. 

The  English  monarchy  is  also  invaluable  as  an  Imperial 
asset.         The    king    is    the    chief    bond     of    union    in 
the  vast  Empire:   as  Professor  Lowell  has   pointed  out, 
"  the  Crown  is  the  only  visible  symbol  of  the  union  of 
the  Empire,   and  this  has  undoubtedly  had  a  consider- 
able effect    upon  the    reverence  felt    for  the    throne.'' 
General   Smuts,  the  South   African   statesman,  recently 
expressed  identical  sentiments  when,  speaking     of     the 
Empire,  he  said  :      "  We  are  an  organic  union  forming 
one  whole  with  the  king  as  the  connecting  link." 

2.  Aristocracy  may  be  of  various  kinds ;  it  may  be 
aristocracy  of  wealth,  of  heredity,  of  intellect,  or 
Ari  to-  xt  ma;7  ^e  mllit'ary  aristocracy.  The  real  inean- 
cracy."  ing  of  Aristocracy  is  tbe  government  of  the  best 

(the  word  "  aristos  "  is  a  Greek  word,  meaning  best). 
According  to  Aristotle's  classification,  aristocracy  is  a 
normal  type  of  government,  the  perversion  of  which  is 
oligarchy,  or  the  rule  of  a  few  for  their  own  interests. 
Unfortiunately,  aristocracy  is  very  frequently  confused 
with  oligarchy,  hence  the  sinister  meaning  usually 
associated  with  the  word  aristocracy.  Aristocracy  is 
popularly  regarded  as  equivalent  to  the  rule  of  the  higher 
classes  in  their  own  interest.  Throughout  the  history  of 
political  thought  tbe  aristocratic  type  of  government  has 
been  beld  up  as  the  ideally  best  type.  To  avoid 
the  word  aristocracy,  some  writers  use  the  term  ' '  aristo- 
democracy,"  which  means  that  form  of  democratic  gov- 
ernment in  which  the  best  types  of  men  wield  the  power. 
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Although  aristocratic  government,  in  the  sense  of 
the  rule  of  the  higher  classes,  is  a  thing  of  the  past, 
it  is  noti  to  be  thought  that  aristocracy  is 
M<?rttSr°c  essentiaUy  evli-  Its  chief  quality  is  that  it  is 
'conservative.  It  does  not  like  change,  and 
strongly  resents  rapid  change.  It  reveres  custom  and 
tradition  and  tries  io  prevent  the  quick  inrush,  of  new 
ideas  into  government  or  society  as  a  whole.  In  every 
government  for  the  sake  of  stability  there  should  be 
a  certain  amount  of  conservatism.  The  best  principle 
of  both  social  and  political  progress  is  the  principle  of 
conservative  innovation.  This  means  that  every  reform 
should  be  integrally  connected  with  past  institutions. 
A  reform  which  is  either  too  new  or  too  unexpected 
distributs  popular  feeling  and  as  such  is  a  danger  to 
the  stability  of  government.  It  is,  therefore,  of  the 
greatest  importance  in  social  and  political  progress  that 
the  principle  of  progress  or  liberalism  should  always  be 
joined  to  the  principle  of  stability  or  conservatism. 

We  shall  see  in  connection  with  the  organisation  of 
the  legislature  that  most  modern  governments  attempt 
to  preserve  a  certain  amount  of  aristocracy  in  govern- 
ment by  the  system  of  Second  Chambers.  For  Second 
Chambers  the  basis  of  selection  is  sometimes  aristocracy 
of  birth,  sometimes  aristocracy  of  wealth,  sometimes 
aristocracy  of  intellect.  Where  the  Second  Chambers 
are  elected,  the  elections  are  usually  so  arranged  as  to 
make  the  Second  Chamber  representative  of  the  best 
minds  in  the  nation.  Such  a  system,  therefore,  is  aristo- 
cratic in  the  best  sense. 

The  chief  weakness  of  aristocracy  is  that  division  of 
the  people  into  classes  pleases  nobody.     It  is  impossible 

Weakness  ?°r  auy  .mau  or  ^°^  °*  men  *°  divide  a  people 
of  Aristo-  into  social  classes  by  any  satisfactory  criterion. 
cracy.  ^  very  common  \,as[s  0f  classification  is  pro- 
perty or  wealth.     In    any     society    the    propertied    or 
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wealthy  class  is  relatively  small,  and  rule  by  this  class 
is   resented    by   the   large   or   non-propertied    classes  as 
oligarchical   (oligarchy  literally  means  the  rule   of   the 
few).     It  is  equally  impossible  to  divide  any  community 
into  classes  by  intellectual  or  moral  qualifications. 

(3)  Democracy  is   pre-eminently  the  modern   type  of 

government.      It   is   the    type   of   government    to    which 

all     other     types     are     moving.       Democracy 

Democracy.  literally    means     tlie     rule   of   the    people    (the 

Greek  word  "demos"  means  the  people),  or  popular 
government.  It  is  the  government  of  the  people,  by 
the  people  and  for  the  people.  It  is  of  two  kinds:  (1) 
pure  or  directs  democracy,  and  (2)  representative  or  in- 
direct democracy. 

In  the  first  type,  pure  or  direct  democracy,   the  will 
of  the  state  is  expressed  directly     through     the     people 

themselves.     Such      a     type     of  democracy  is 
Democracy.  Posslble   only  where    the  area  of  the   state  is 

very  small, — where  the  people  of  the  state  can 
all  meet  and  deliberate  together  to  make  laws.  This 
type  of  democracy  existed  in  all  the  Greek  city-states. 
It  must  be  remembered  that  in  these  city-states,  only 
the  citizens  were  allowed  to  take  part  in  the  proceed- 
ings of  the  Legislative  Assembly.  Not  all  the  inhabit- 
ants were  citizens.  The  citizens  were  often  in  a 
minority  of  one  to  two ;  the  majority  was  made  up  of 
slaves.  The  direct  democracy  of  the  ancient  Greeks 
was  possible  only  because  the  manual  work  in  the  state 
was  done  by  slaves.  In  modern  democracy  the  very 
class  which  was  exdluded  in  Greece — the  workers — is  the 
most  important.  Greek  democracy  was  a  democracy  in 
relation  to  the  citizens  in  the  state,  but  it  was  a  very 
close  aristocracy  in  relation  to  the  total  population  in 
the  state. 
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Modern  Democracy  is  indirect  or  representative.  Ic 
modern  large  nation  states  it  is  physically  impossible 
for  all  the  citizens  to  meet  together  and  de- 
indirect  or  liberate.  Even  if  it  were  possible,  the  work 
at1veeDemo-  °*'  legislation .  would  be  so  great  that  the  ordi- 
cracy.  nary    industrial    and    commercial    life    of    the 

country    could   not   be     carried  on.        Modern 
democracy,  therefore,  rests1  on  the  principle    of   repres- 
entation.    Instead     of     everybody    attending  the  Legis- 
lative Assembly  the  people  elect  representatives  by  vote. 
These  representatives  attend    the  Legislative    Assembly 
and  act  on  behalf  of  the  citizens.     If  the  citizens  are 
not  satisfied  with  their  representatives  they  may  reject 
them  in  the  next  elections.     This  system  of  representat- 
ive democracy   combines  the  principle   of   aristocracy — 
in  the  sense  of  the  rule  of  those  best  qualified  to  rule — 
with  that  of  democracy. 

Representation  is  only  an  approximate  way  of  ex- 
pressing the  will  of  the  people.  As  yet  no  perfect 
system  of  representation  has  been  found.  The 
Dangers  of  chief  defects  of  democracy  are  due  to  the  fact 
Democracy  *kat  UP  *0  ^ie  Present  tim*,  it  has  been  found 
'  impossible  to  make  a  perfect  organisation  for 
democracy.  In  theory  democracy  is  the  best  form  of 
government.  It  is  the  government  of  the  people  as" 
distinct!  from  the-  government  of  an  individual  or  of  a 
class  of  people.  It  makes  all  the  citizens  interested  in 
their  country  by  giving  them  a  voice  in  legislation.  It 
educates  and  ennobles  the  individual  citizen :  it  gives 
each  a  sense  of  personal  responsibility  which  gives  a  new 
meaning  to  his  personality. 

Another  virtue  of  democracy  is  that  it  is  less  liable 
to  revolution  than  other  forms  of  government.  Popular 
government  is  government  by  common  consent.  From 
its  very  nature,  therefore,  it  is  not  likely  to  be  revolut- 
ionary. On  the  other  hand  there  is  always  the  danger 
in   democracy  that  it  may  develop   into   what  Aristotle 
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regarded  as  the  perversion  of  democracy,  namely,  mob 
rule  or  ochlocracy.  The  Greek  writers  continually 
bring  before  us  the  danger  of  demagogues  and  this 
danger  is  as  marked  in  modern  democracy  as  it  was  in 
ancient  democracy.  The  word  demagogue  literally 
means  a  leader  of  the  people:  actually  it  means  one 
who  tries  to  stir  up  popular  passion  against  either  the 
government  or  the  higher  social  classes. 

The  greatest   of  all  the  dangers   of  Democracy  is,  as 
Plato  pointed  out,  that  it  may  be  the  rule  of  ignorance. 
Democracy,  it  is  often  said,  pajTs  attention  to 
Rule  of        quantity  and  not  to  quality.     The  business  of 
ignorance,    government      is      highly     technical.        It     re- 
quires    expert     administrators,      and     expert     legislat- 
ors.       Not     everyone     can      be      a     profound     thinker 
on     government     matters,     but     every     citizen  should 
acquaint    himself  with  current    problems  so  as  to  pass 
an  intelligent  opinion  on  them.     The  danger  of  demo- 
cracy is  that  the  citizens  may  not  be  sufficiently  educated 
to  appreciate  the  meaning   of   the   issues     which   come 
before  them  at  elections.     They  may  be  misled   either 
by  demagogues  or  by  class  passions.     Great  responsibility 
is  thrown  on  them  at  every  election,  for  upon  the  type  of 
representatives  they  choose  will  depend  the  future  course 
of  legislation.     The  popular  vote  must  be  given  to  the 
best  men.     Both  in  Britain  and  in  America  it  would  be 
possible  to  show  that  the  best  thinkers  of     their    time, 
if  indeed  they  wished   to  be   elected   to   the   Legislative 
Assembly,  could  have  been   elected.     Iu  modern  demo- 
cracies,    on    the    whole,     the  popular  vote  has  proved  a 
good  selective  agency.     The  modern  "  demos  '    has  not 
proved  so  lacking  in  judjrment  as  many  of  the  opponents 
of  democracy  would  have  us  believe. 

The  only  certain  antidote  to  demagogy  is  the  sound 
education  of  the  masses:  in  fact  the  back-bone1  of^  all 
democracies  is  sound  education.  Where  each  indivi- 
dual has  a  voice  in  government,  he  should  be  instructed 


280  POLITICAL  SCIENCE. 

in  public  matters  to  make  his  voice  intelligent.  In 
modern  democracy  the  necessity  of  a  sound  educational 
system  as  a  rule  has  been  recognised.  Democracy  is 
the  result  of  popular  education,  and  souncl  popular  edu- 
cation is  the  chief  need  of  democracy. 

4.     Cabinet    or    Responsible    Government    and 
Presidential  or  Non-Responsible  Government. 

It  is  necessary  to  give  a  little  more  attention  to  the 
above  types  of  government  because  either  they  are,  or 
they  are  tending  to  become  the  prevailing  types  of 
government  at  the  present  day.  The  Cabinet  system  of 
government  owes  its  origin  to  Great  Britain,  and  the 
present  system  of  government  in  Great  Britain  is  the 
best  existing  example  of  Cabinet  government.  The 
government  of  the  United  States  provides  the  best 
example  of  Presidential  or  non-responsible  government. 
The  Great  War  has  tested  both  these  systems  of  govern- 
ments and  enables  us  to  pass  certain  definite  judgments 
upon  them. 

In  the  English  system  the  Cabinet  is  the  head  of  the 
executive  as  well  as  the  directing  power  in  the  legisla- 
ture. The  Cabinet  is  chosen  from  the  political 
cabinet  party  which  commands  the  majority  in  the 
mentTii  House  of  Commons.  The  head  of  the  Cabinet, 
Kin  domted  r^e  Prime  Minister,  is  appoiniel  by  the  king 
and  after  his  appointment  he  selects  his 
ministers  who  also  are  technically  appointed  by 
the  king.  The  Cabinet  is  representative  of  both  the 
House  of  Lords  and  the  House  of  Commons,  but  is 
responsible  only  to  the  House  of  Commons.  As  a  rule 
it  includes  the  heads  of  the  great  executive  departments 
of  the  government.  Indirectly  it  may  be  said  that  the 
Cabinet  is  chosen  by  the  House  of  Commons  for.  although 
the  Prime  Minister  can  exercise  his  own  will  in  the 
matter  of  choice,  he  is  bound  to  select  the  chief  men 
of  the  political  party  in  power.     The  Cabinet  is  jointly 
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responsible  to  the  House  of  Commons  for  the  action  of 
its  individual  members  and  in  the  case  of  defeat  by  the 
House,  the  Cabinet  must  resign.  The  Cabinet,  more- 
over, has  the  power,  through  ihe  Prime  Minister,  to 
advise  the  king  to  dissolve  the  House  of  Commons. 
Although  the  Cabinet  is  but  a  committee  of  the  legisla- 
ture, it  really  is  master  of  the  legislature. 

The  Cabinet  system  in  .Great  Britain  is  a  direct  con- 
tradiction of  the  theory  of  the  separation  of  powers  of 
which  we  shall  speak  later.  The  theory  of  the  American 
constitution  is  that  the  legislative,  executive  and  the 
judicial  branches  of  government  should  be  independent 
of  each  other,  but  in  the  English  constitution,  both  the 
legislative  and  the  executive  control  lies  in  the  Cabinet. 
The  Cabinet  links  together  the  executive  and  the  legisla- 
ture. In  theory  the  king  is  the  head  of  the  executive, 
but  in  actual  practice  the  king  is  not  responsible  for 
the  acts  of  his  ministers.  The  Cabinet  also  is  a  per- 
manent link  between  the  people  as  a  whole,  and  the 
legislature.  In  virtue  of  its  power  to  recommend  a 
•dissolution  of  Parliament,  it  helps  to  preserve  harmony 
between  the  will  of  the  people  and  the  legislature. 
Further,  during  the  War,  by  the  Defence  of  the  Realm 
Act,  the  Cabinet  was  able  to  interfere  with  the  ordinary 
rights  of  the  citizens  as  enjoyed  in  peace  tiime.  During 
the  war  the  Cabinet  was  able  to  circumvent  the  funda- 
mental fact  of  English  liberty,  namely,  the  rule  of  law. 
This  action  was  necessary  in  order  to  strengthen  the 
executive,  as  a  strong  executive  is  essential  for  the  con- 
duct of  war. 

According  to  the  American  Constitution,  the  President 

of  the  United  States  is  the  independent  executive  head. 

The  founders  of  the    constitution    recognised 

^"vernment  that  an    essential    of  good    government    is  a 

i?  *thd         vigorous  head  of  the  executive.     To  make  the 

states.         executive     independent     from  interference,  the 

Americans  adopted  the  theory  of   the  separation 
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of  powers.  They  established  an  independent  legis- 
lature, an  independent  executive  and  an  independent 
judiciary.  The  President  is  head  of  the  American  execut- 
ive. He  is  elected  for  four  years  and,  according  to  the 
custom  oij  America,  cannot  be  elected  more  than  twice.  His 
powers  are  definitely  limited  by  the  constitution.  Some 
of  his  executive  authority  he  holds  in  conjunction  with 
the  Senate :  the  greater  part  of  his  authority  he  exercises 
by  himself.  He  appoints  his  own  ministers  and  can  re- 
move them.  His  ministers  are  not  members  of  the  legis- 
lature nor  are  he  and  his  ministers  responsible  tio  the 
legislature  for  their  acts.  The  limits  on  the  power  of 
the  President  are:  (a)  the  limits  laid  down  in  the  Con- 
stitution; (6)  the  limits  laid  down  by  the  statute  law  of 
the  land  (if  the  President  or  any  of  his  ministers  exceed 
their  legal  authority  their  acts  will  be  nullified  by  the 
courts) ;  and  (c)  the  political  limits.  The  President  is 
elected  by  the  people.  He  is  the  nominee  of  a  political 
party  and  as  such  to  a  certain  extent  must  try  to  pleaste 
the  party,  but  as  no  President  may  be  re-elected  more 
than  once  the  political  limit  is  only  temporarily  effective. 

In  time  of  peace  Cabinet  government  has  several 
advantages.  In  the  first  place,  it  secures  men 
r  m„--  *™  °f  outstanding  abilitv  as  leaders  in  the  legisla- 
ture  and  in  the  executive.  In  modern  demo- 
cracies it  is  difficult  for  men  without  ability  to  rise  to 
Cabinet  rank.  The  Prime  Minister  especially  must  have 
qualities  which  mark  him  out  above  his  fellow-men. 
Not  only  is  the  Prime  Minister  responsible  for  the 
making  and  the  execution  of  the  laws,  but  he  is  also 
the  leader  of  his  own  party.  As  a  leader  of  his  own 
party  his  policy  very  largely  is  the  policy  of  the  party. 
The  Prime  Minister  must  therefore  be  a  man  of  comm- 
anding personality;  and  it  is  to  his  advantage  to  have 
round    him    the     ablest    men     we     can     find. 

In  the  second  place,  the  Cabinet  system  of  Great  Britain 
is  educative.     The  party  system,  on  which  it  is  founded. 
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demands  high  organisation,  and  the  duties  of  party 
organisations  are  to  win  elections.  To  win  elections 
means  securing  the  votes  of  the  people,  and.  as  each 
party  is  as  keen  as  the  other  to  win,  the  people  have 
always  before  them  the  various  sides  of  the  questions 
before  the  country.  In  America,  too,  the  party  system 
prevails,  but  in  the  Cabinet  system  of  Great  Britain  the 
responsibility  of  the  Cabinet  to  the  House  of  Commons, 
or  its  ability  to  secure  the  majority  of  votes  in  the 
House  gives  an  additional  zest  to  party  politics  In 
America  the  executive,  once  in  office,  cannot  be  turned 
out  by  any  party  till  his  period  of  office  is  over.  In 
Britain  the  Cabinet  may  be  turned  out  of  office  by  an 
adverse  vote  at  any  time. 

In  the  third  place,  the  Cabinet,  by  virtue  of  its  posi- 
tion as  head  of  the  executive  and  as  directing  power  in 
the  legislature,  is  able  to  carry  through  measures  which 
for  executive  reasons  are  necessary  or  advisable.  In 
America  Congress  need  not  carry  through  a  single 
measure  recommended  by  the  President. 

In  the  fourth  place,  the  Cabinet  is  continuously  res- 
ponsible for  its  executive  actions.  The  members  of  the 
House  of  Commons  by  means  of  questions,  motions,  etc.. 
exercise  continual  supervision  over  thie  executive 
departments. 

In  the  fifth  place,  the  debates  in  the  House  of  Com- 
mons are  patry  debates.  They  give  both  sides  of  the 
question  at  issue,  and,  to  avoid  defeat,  the  Cabinet  has 
to  present  as  sound  a  case  as  possible  before  the  House. 

The  Great  War  has  shown  also  that  the  Cabinet  system 
is  flexible.  It  is  well  known  that!  in  times  of  crisis,  such 
as  a  great  war,  one  directing  head  is  better  than  many 
heads.  The  government  in  England  was  able  to  ?dapt 
itself  to  the  new  situation  created  bv  the  war  bv  evolv- 
ing  from  within  itself  a  small  body  whose  special  duty 
it  was  to  conduct  the  war.  But  the  advantage 
of     flexibilitv     was     more     than     discounted     bv      the 
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lack  of  unity  which  became  apparent  in  England 
soon     after      the      beginning-      of      the      War.  "Un- 

doubtedly the  greatest  defect)  of  Cabinet  government  is 
that  it  cannot  at  once  adapt  itself  lo  meet  great  emer- 
gencies, such  as  wars.  For  emergencies  a  dictator  is 
more  useful  than  a  council.  One  bad  general,  as 
-Napoleon  said,  is  better  than  two  good  ones. 

Presidential  government  is  shown  at  its  best  in  time 

of  war.     Once  war  was  declared  in  America,     President 

Wilson   became   a   dictator.     He   was   able   to 

The  Experi-  direct  all  resources  of  the  United  States  with- 
ence  of  the  .  r.  ,  ,  Tj,  .      , 

Great  war.  out  any  mterierence  to  one  end.       It  is  true, 

particularly   in    the    very  early,  stages   of    the 
War,   that  the   Cabinet  was   able  to  do  very   much  the 
same  for  Great  Britain,  but  as  the  War  progressed,     it 
became   more    and   more    necessary   to    concentrate    the 
power  of  direction  in  the  hands  of  fewer  men.    Through- 
out the  whole   War,   the  Cabinet  in  Great   Britain   was 
subject  to  the  will  of  the  House  of  Commons.       If  the 
House  of  Commons  had  so  cared,  it  might  have  turned 
the  Cabinet  out  of  office  at  any  critical  period  in  the 
War.      As   a   matter   of  fact,  in    the   later  stages   of  the 
War  it  is  well  known  that  there  were  considerable  dissen- 
sions   in    the    Cabinet    and    in    Parliament    itself.     One 
Prime  Minister  had  to     resign,     and     several     appoint- 
ments were  made  not  for  purely  executive  reasons,   but 
from     the     desire     to       conciliate     the     party     leaders 
in     the     House     of  Commons.         While     the      Presid- 
ent of  the  United   States  belongs   to   a   political  party, 
he  is  completely  independent  while  he  holds  office.     In 
war  he  is  an  autocrat.     He  dictates  to  Congress  legis- 
lative measures  necessary  for  the  conduct  of  the  war, 
and  in  the  executive  conduct  of  the  war  he  can  carry 
on  his  w^ork  without   fear  or  favour. 

It  may  be  said  that  a  dictatorship  of  this  kind  is  a 
danger  to  public  liberty.  The  liberty  of  the  American 
citizens  was  no  more  adverselv  affected  during  the  War 
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than  the  liberty  of   the   British.     In   both   Britain- and 
America    everything   had  to  be  subservient  to   success 
in  the  struggle,  and  the  old  ideas  of  individual  liberty 
were  completely  submerged  for  this  end. 

It  is  clear,  then,  that  in  times  of  war  the  presidential 
is  the  better  system.        Although  both  the  Cabinet  and 
the  president  are  the  result  of  party  elections,  yet  the 
president  is  able  to  shake  himself  free  from  party  ties 
more  easily  than  the  Cabinet.     In  Cabinet  government, 
too,   a  great  deal  of  time  may  be  lost  in  useless  dis- 
cussion.     During  the  Wax   a    considerable    part    of   the 
time  and   energy  of   those  responsible   for   the   conduct 
of   the  War,   was   taken   up   by    meeting     objections     to 
various   points   raised    by   members    of    the    legislature. 
While  discussion  in  times  of  peace  is  one  of  the  benefits 
of  Cabinet  government,   in  time  of  war  it  is  one  of  its 
greatest  defects. 

Presidential  government  of  the  type  existing  in  the 
United   States,   although    it  is  more   beneficial   in   war, 
does  not  appear  to   be  so  beneficial  in   time  of  peace. 
Thus  in  the  United  States  of  America,  the  great  presi- 
dents have  been  those  men  who  have  had  to  cope  with 
national  crises.     The  history  of  the  United  States  has 
been  marked  by  relatively  few   national  crises,    so  that 
the  good  qualities  of  presidential  government  have  not 
been  frequently  tested.     In  times  of    peace    the    presid- 
ent's    general     duties  are  to   execute   the  laws   as  effi- 
ciently as  possible.     His  executive  work  is  largely  done 
by  his  ministers,  and  if  he  is  careful  in  his   choice  of 
ministers,   the  tenure   of  his  office  may  be   uneventful 
and  easy.     The  only  statesmanlike  act  which  the  presid- 
ent   is    called    upon    to  do  in  normal  times  is  to  review 
the  position  of  the  country  in  his  presidential  messages 
to  Congress.       These     messages    may    be    or    may    not 
be  acceptable  to  Congress.     The  president  has  no  power 
to  compel  Congress  to  pass  any  law.     The  future  of  his 
messages     is     entirely     at     the     mercy     of     the     good 
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feeling  of  Congress.  By  the  party  system  in  the  United 
States,  the  president  usually  belongs  to  the  same  political 
party  as  the  majority  in  Congress  for  the  time  being. 
But  although  the  party  organisation  in  the  United 
States  is  the  strongest  in  the  world,  the  actual  dividing 
lines  between  the  parties  in  matters  of  political  opinion 
or  proposed  legislation  are  so  indistinct  that  the  party 
similarity  of  President  and  Congress  is  no  guarantee 
that  the  president's  views  will  prevail. 

To  sum  up,  the  English  Cabinet  system  compares 
favourably  with  the  presidential  system  in  times  of 
peace,  but  unfavourably  with  it  in  times  of  war. 


CHAPTER  XII. 

THEORY  OF  THE  SEPARATION  OE  POWERS. 
1.     Statement  of  the  Theory. 

In  every  government  there  is  a  large  number  of  activ- 
ities or  functions,  and  these  are  usually  placed  in 
three  distinct  classes — legislative,  executive 
ions  of  "Ct  and  judicial.  In  India  the  division  is  effected 
Govern-  by  the  existence  of  legislative  councils, 
executive  councils  and  the  courts,  with  the 
judicial  services.  The  legislative  function  is  concerned 
mainly  with  the  making  of  laws,  or  the  laying  down  of 
general  rules  to  guide  those  within  the  state.  The 
executive  "  executes  "  or  carries  out  thesei  general  rules; 
the  judicial  decides  how  these  rules  apply  in  given  cases. 

The  classical  statement  of  the  Theory  of  the  Separation 
of  Powers  is  given  by  Montesquieu  in  the  "  Spirit  of  the 
Montes-  Laws"  (1748).  Montesquieu's  statement  occurs 
statement  in  his  analysis  of  the  Constitution  of  England. 
Theory         ^he  statement  is  :  — 

of  separa-  "  In  every  government  there  are  three  sorts 
Powers.  of  power:  the  legislative;  the  executive  in 
respect  to  things  dependent  on  the  law  of  nations ;  and  the 
executive  in  regard  to  matters  that  depend  on  the  civil  law. 

By  virtue  of  the  first,  the  prince,  or  magistrate,  enacts 
temporary  or  perpetual  laws,  and  amends  or  abrogates 
those  that  have  been  already  enacted.  By  the  second,  he 
makes  peace  or  war,  sends  or  receives  embassies,  estab- 
lishes the  pubilc  security,  and  provides  against  invasions. 
By  the  third,  he  punishes  criminals  or  determines  the  dis- 
putes that  arise  between  individuals.  The  latter  we  shall 
call  the  judiciary  power,  and  the  other  simply  the 
executive  power  of  the  state. 
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The  political  liberty  of  the  subject  is  a  tranquillity  of 
mind  arising  from  the  opinion  each  person  has  of  his 
safety.  In  order  to  have  this  liberty,  it  is  requisite  the 
government  be  so  constituted  that  one  man  be  not  afraid 
of  another. 

When  the  legislative  and  executive  powers  aire  united 
in  the  same  person,  or  in  the  same  body  of -magistrates, 
there  can  be  no  liberty,  because  apprehensions  may  arise, 
lest  the  same  monarch  or  senate  should  enact  tyrannical 
laws,  to  execute  them  in  a  tyrannical  manner. 

Again  there  is  no  liberty,  if  the  judiciary  power  be  not 
separated  from  the  legislative  and  executive.  Were  it 
joined  with  the  legislative,  the  life  and  liberty  of  the 
subject  would  be  exposed  to  arbitrary  control,  for  the 
judge  would  then  be  the  legislator.  Were  it  joined  to 
the  executive  power,  the  judge  might  behave  with 
violence  and  oppression. 

There  would  be  an  end  of  every  thing,  were  the  same 
man,  or  the  same  body,  whether  of  the  nobles  or  of  the 
people,  to  exercise  those  three  powers,  that  of  enacting 
laws,  that  of  executing  the  public  resolutions,  and  of  irj- 
ing  the  causes  of  individuals." 

Blackstone,  the  English  jurist,  in  a  much-quoted  pas- 
sage, expresses  the  theory  in  these  words: — "Whenever 
...  ,  the  rio-ht  of  making  and  enforcing  the  law  is 
stone's  vested  in  the  same  man  or  one  and  the  same 
statement.  ^xyAy  of  men,  there  can  be  no  public  liberty. 
The  magistrate  may  enact  tyrannical  laws  and  execute 
them-  in  a  tyrannical  manner  since  he  is  possessed,  in 
his  quality  of  dispenser  of  justice,  with  all  the  power 
which  he  as  legislator  thinks  proper  to  give  himself 

Were  it  (the  judicial  power)  joined  with  the  legislative, 
the  life,  liberty,  and  property  of  the  subject  would  be  in 
the  hands  of  arbitrary  judges  whcse  decisions  would  be 
regulated  only  by  their  opinions,  and  not  by  any  funda- 
mental principles  of  law,  which,  though  legislators  may 
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depart  from,  yet  judges  are  bound  to  observe.  Were  it 
joined  with  the  executive,  this  union  might  be  an  over- 
balance of  the  legislative." 

Although  Montesquieu's  statement  was  made  only  in 
the   18th   century,    the  existence   of   various    "  powers  " 

Historical  was  rec°gnised  long  before  then.  Aristotle, 
Divisions  of  Cicero,  Polybius,  and  other  writers  of  Greece 
"  Powers*"  ancj  Rome  recognised  various  functions  in  gov- 
ernment. Aristotle  (in  Politics,  IV,  14)  divided  th?m  thus — 

1.  Deliberative. 

2.  Magisterial. 

3.  Judicial. 

The  first,  deliberative,  he  said,  was  concerned  with  such 
general  questions  as  war  and  peace,  treaties,  law-making, 
finance,  death-punishment,  exile  and  confiscation.  Delib- 
eration was  also  concerned  with  general  political 
questions.  The  scope  of  the  deliberative  function  of  gov- 
ernment was  thus  very  wide,  including  more  than  the 
modern  legislative  function.  Some  modern  writers  use 
the  term  deliberative  to  denote  a  function  of  government 
which  is  not  properly  speaking  the  legislative,  but  the 
power  behind  the  legislative  power,  i.e.,  public  opinion, 
the  press,  etc.  This  is  the  thinking  function,  preliminary 
to  legislation.  Aristotle's  magisterial  function  is  roughly 
equivalent  to  the  modern  executive;  the  third  is  our 
modern  judicial. 

Aristotle's  division  is  a  rough  one  and  as  such  it  re- 
presents the  actual  practice  of  his  time.  In  Greece  there 
was  no  clear  distinction  between  the  "  powers."  The 
Assembly  in  Athens  considered  the  laws  (deliberative)  and 
made  the  laws  (legislative),  and  it  also  had  wide  execu- 
tive and  judicial  powers.  The  archons  were  executive 
officers  chiefly,  but  they  were  also  judges.  Likewise  in 
"Rome,  there  was  no  legislative  clearly  demarcated  from 
the  judicial  or  executive,  although  there  was  not  so  much 
concentration  in  one  bodv  as  in  Greece.     The  cornitia  in- 
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Rome  was  predominantly  legislative,  yet  it  did  botli 
executive  and  judicial  work  {e.g.,  it  decided  on  death 
sentence  appeals).  The  magistrates  were  mainly  execu- 
tive, but  by  their  edicts  they  were  legislators  and  they 
had  also  jurisdiction  as  judges.  The  Senate  was  both 
legislative  (its  resolutions  had  the  force  of  law)  and 
executive.  Polybius,  the  Greek  historian  of  Rome,  gives 
the  idea  of  separation  when,  in  describing  the  constitution 
of  Rome,  he  praises  the  balance  of  power  between  senate, 
consuls  and  tribunes. 

In  the  mediaeval  world  there  was  little  distinction.  The 
king  was  regarded  as  the  maker  of  laws,  the  supreme 
executor  of  the  laws  and  the  supreme  judge.  This 
theory  held  also  for  subordinates  of  the  king.  In 
England,  for  example,  the  king  was  the  final  repository 
of  justice.  For  purposes  of  administration  he  had  to 
delegate  powers,  e.g.,  to  the  Lord  High  Chancellor  who 
was  technically  the  "keeper  of  the  king's  conscience ' 
and  as  such  the  dispenser  of  equity  in  the  king's  name. 

Bodin  in  his  work,  The  Reptiblic,  voiced  the  theory 
much  in  the  same  way  as  Montesquieu  did  later.  He 
urged  especially  that  judicial  functions  should  be  piven 
to  independent  judges.  This  in  fact  was  an  actual  hist- 
orical tendency,  for  in  France  the  king  had,  in  part, 
given  over  the  administration  of  justice  to  tribunals,  re- 
serving powers  of  confirmation  to  himself.  Bodin  argued 
that  if  the  king  were  both  law-maker  and  judge  then  a 
cruel  king  might  give  cruel  sentences.  Justice,  he  said, 
and  the  prerogative  of  mercy  should  not  be  mixed  up 
together.  Later,  in  English  history,  the  union  of  the. 
powers  was  shown  by  the  "  suspending  "  and  "  dispens- 
ing" powers,  whereby  the  arbitrary  earlier  Stuart  mon- 
archs,  in  virtue  of  their  combining  legislative,  executive 
and  judicial  functions  in  themselves,  could  depart  from 
law  either  in  their  own  cases  or  in  the  cases  of  others. 
The  reaction  against  this  is  seen  in  the  constitution  of  the 


POLITICAL  SCIENCE.  291 

Protectorate  where  the  executive  and  legislative  were 
separated.  Locke,  whose  theories  of  government  were 
meant  to  justify  the  Great  Rebellion,  divided  the  powers 
into  legislative,  executive,  and  federative. 

The  division  into  legislative,  executive,  and  judicial  is 
The  Modem  not  universally  accepted  by  modern  writers. 
Division.       Other  powers  that  have  been  given  are:  — 

(a)  The  deliberative,  as  distinct  from  the  legislative. 

The  making  of  laws,  however,  really  includes 
this,  though  it  is  a  useful  distinctiou  to  make 
in  order  to  study  the  organisation  of  the  in- 
tellectual and  moral  forces  in  a  state. 

(b)  The  moderating  power,  or  co-ordinating  power. 

(c)  The  administrative  power. 

(d)  Inspective  power. 

(e)  The  representative  power. 

Bluntschli  divides  the  powers  of  government  into  legis- 
lative, administrative  or  governmental,  and  judicial,  but 
to  these  he  adds  two  other  groups  of  functions  or  organs, 
each  subordinate  to  the  administration  or  government  (a) 
superintendence  and  care  of  the  elements  of  civilisation 
(in  German,  Staatscultur) ;  (b)  the  administration  and 
care  of  material  interests  (the  earlier  sense  of  Political 
Economy).  Bluntschli  regards  both  these  matters  as  not 
properly  belonging  to  the  administration;  they  are  out- 
side government,  and  all  that  government  can  do  in  their 
case  is  to  superintend  and  foster.  The  place  of  such 
additional  functions  depends  on  the  more  fundamental 
conception  of  the  province  of  government. 

A   modern   American   writer,    Professor   J.    Q.   Dealey, 
divides  the  functions  thus  :  — 

professor     (1)  The    executive,    from    which  is  differentiat- 

Dea  ley's  fpp. 

Classific-  luhi 

ation.  (2)  The  administrative, 

(3)  The  law-making  department,    from     which 
should  be  distinguished, 
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(4)  The  legal  sovereign, 

(5)  The  judicial  system,  from  which  is  separating  (in 

the  United  States), 

(6)  A  special  court  for  the  authoritative  interpreta- 

tion of  the  written  constitution;  and 

(7)  The  electorate,  which  is  steadily  increasing  its 

powers  at  the  expense  of  the  three  historic  de- 
partments of  government. 

Such  a  classification  opens  the  way  to  almost  eudless 
subdivision,  all  of  which  may  be  useful  for  description, 
but  it  is  not  useful  for  general  classification. 
There  is  no  essential  difference  between  the  ordinary 
judicial  system  and  constitutional  judicial  system.  Nor, 
again,  is  there  any  reason  why  the  classification  should 
stop  at  the  electorate.  The  electorate  is  in  modern  demo- 
cracy all  important,  but  as  an  electorate  it  does  not  make 
laws.  The  pulpit,  press  and  platform  might  be  added. 
If  the  legal  sovereign  is  separately  mentioned,  still  more 
should  tlhe    political   sovereign  be  mentioned. 

Some  modern  writers  (mainly  French)  prefer  a  twofold, 
to  a  threefold  division.     They  give  a  division  into  legis- 
lative,  and   executive,    regarding*   the   judicial 
told  as  a  /part  of  the  executive.     The  judicial  power 

Division.  — ^e  danger  0f  {he  misuse  of  which  first  led 
political  thinkers  to  distinguish  functions  at  all — is  thus 
regarded  as  essentially  executive.  The  writers  who  give 
this  dual  theory  usually  subdivide  the  executive  into 
purely  executive,  administrative,  and  judicial.  The 
purely  executive  consists  in  supervision  and  direction, 
the  administrative  in  the  actual  performance  of  the  de- 
tails of  the  work,  the  judicial  being  the  interpretation  of 
the  general  laws  and  their  application  to  individual  cases. 
Continental  theory  and  practice  sharply  distinguish  also 
the  judicial  executive  from  the  administrative  executive. 
In  this  distinction  the  system  of  administrative  law,  by 
which  public  officers  are  subject  to  a  separate  law  and 
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legal  procedure  from  private  individuals,  is  the  deciding 
factor. 

To  regard  the  judicial  function  as  part  of  the  execu- 
tive is  unsound.  The  reason  for  the  union  is  that  most 
legal  decisions  as  a  rule  involve  executive 
criticism  action.  A  judge  says  whether  a  law  applies 
Division.  or  how  it  applies  to  a  given  case,  and  action  is 
taken  accordingly.  Law  courts  make  orders, 
it  is  time,  but  that  is  not  essential  to  the  judi- 
cial function.  In  fact  many  judicial  decisions  do 
not  involve  execution.  In  certain  spheres  of  legislation 
there  is  no  execution,  whereas  in  even  ordinary  cases 
actual  execution  (as  between  parties  in  a  law  suit)  does 
not  depend  on  the  courts.  Of  course,  there  is  a  distinct 
connexion  between  the  executive  and  the  judicial :  they 
cannot'  be  separated  from  each  other  absolutely.  Nor 
for  that  matter  can  the  legislative  and  executive  or  legis- 
lative and  judicial.  Judges  make  laws  by  setting  up 
precedents,  and  to  refuse  the  distinction  between  legis- 
lative and  judicial  would  be  as  logical  as  to  refuse  that 
between  executive  and  judicial.  The  Theory  of  the 
Separation  of  Powers  is  not  an  absolute  rule ;  properly 
understood,  it  indicates)  only  general  theoretical  and  prac- 
tical tendencies. 

The  practical  effect  of  the  theory  after  its  enunciation 
l.y  Montesquieu   was  very  marked.        Among   the  many 
doctrines    of    liberty     which     have     influenced 
Effect'0*!     mens    minds    this    more    than  any  other  has 
Montes-         affected    the    actual    working    of    government. 
Theory.        Concentration  of  power  favours    absolute  mon- 
archy or  despotism,  and  after  the  many  blows 
dealt  to  monarchy  in  England  in  the  seventeenth  century 
and  in  France  in  the  eighteenth  century,   it  was  natural 
that  some  practical  theory  of  government  should  be  pro- 
duced.    The  Social  Contract    of  Locke    was  democratic 
enough,   but  it  was  a  mere  theory,     and     partially     an 
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unsound  one.  The  separation  of  powers,  however,  was  a 
practical  issue  of  the  most  far-reaching  importance. 
Montesquieu's  doctrine  became  a  political  gospel,  which 
hore  fruit  in  the  reorganisation  of  governments  in  France 
after  the  Revolution  and  in  the  United  States  after  the 
War  of  Independence. 

Most  of  the  leaders  of  opinion  in   America  after  the 
War  of  Independence  favoured   the  theory.     The  indi- 
vidual state  constitutions  adhered  to  the  prin- 
in  America,  cjpje  as   far  as  pOSSible.        One     of     the   most 

typical  is  the  constitution  of  Massachusetts  (1780), 
which  declares  that  in  the  government  of  Massa- 
chusetts "  the  legislative  department  shall  never 
exercise  the  executive  and  judicial  powers,  or  either  of 
them,  the  executive  shall  never  exercise  the  legislative 
and  executive  powers  or  either  of  them,  to  the  end  that 
there  may  be  a  government  of  laws  and  not  of  men."  In 
France,  too,  the  Declaration  of  Rights,  at  the  time  of  the 
French  Revolution,  expressly  accepted  the  theory,  saying 
that  where  there  is  no  separation  of  powers  there  is  no 
constitution.  The  actual  scheme  formulated  as  ,a  result 
was  a  legislature  not  dissolvable  by  the  head  of  the 
executive ;  ex-officers  could  not  sit  m  the  legislative 
houses  and  judges  were  elected.  The  king  had  no  initia- 
tive and  a  very  limited  vetc 

2. — Criticism  of   the   Theory. 

The  greatest  defect  of  the  Theory  of  the  Separation  of 
Powers  is  that,  as  expressed  by  Montesquieu  and  Black- 
Abroiute  stone,  it  states  as  a  universal  theory  what  can 
atloifis"  on^T  ^e  paTfially  realised  in  fact.  The  theory 
impossible,  expresses  some  general  tendencies,  but  there  can 
be  no  rigid  demarcation  between  the  so-called  "powers." 
There  may  be  distinction,  but  no  rigid  separation,  between 
the  powers-  The  estate  is  an  organic  unity,  and  just  as 
the  various  parts  of  the  body  depend  on  each  other  so  the 
various  parts  of  the  state  machinery  are  interrelated.     A 
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glance  at  the  actual  practice  of  governments  will 
show  this.  It  may  also  be  noted,  considering  that 
England  did  not  resort  to  an  absolute  separation  of 
powers  or  of  the  departments,  and  that  England  was 
the  example  referred  to  by  Montesquieu,  that  the  French 
philosopher  did  not  intend  to  advocate  the  entire  dis- 
junction of  the  powers  or  departments  as  has  been  done 
by  so  many  of  his  followers.  As  pointed  out  by 
Madison  (in  the  Federalist)  Montesquieu's  meaning 
is  this — that  where  the  whole  powers  of  one  department 
are  exercised  by  the  same  hands  which  possess  the 
whole  powers  of  another  department,  the  fundamental 
principles  of  a  free  government  are  subverted. 

In   the  government   of  the  T'nited    States,    where   the 
theory  was  consciously  adopted,  the     legislature  is  not 
absolutely  separated  from  the  executive.     The 
an  head  of  the  executive,  the  President,  exercises 

Example.  yer^  considerable  influence  over  the  legislature 
(Congress).  He  has  a  partial  veto  over  acts  passed  by 
the  legislative  bodies,  and,  although  not  himself  a  mem- 
ber of  Congress,  by  his  presidential  messages  he  can 
influence  the  course  of  legislation.  The  Senate  also  has 
certain  executive  functions,  e.g.,  ratification  of  treaties 
and  of  certain  appointments. 

The  President,  with  the  advice  and  consent  of  the 
senate,  appoints  the  federal  judges,  and  the  federal  courts 
have  an  enormous  influence  on  both  the  legislature  and 
the  executive.  In  a  federal  form  of  government  the 
judicial  branch  of  government  occupies  a  unique  place  in 
relation  to  both  the  executive  and  legislature.  The 
existence  of  the  federal  constitutional  law  colours  every 
act  of  the  legislature.  Constitutional  law  being  above 
ordinary  law,  the  courts  have  to  decide  whether  legislative 
and  executive  acts  are  ultra  vtTies,  that  is,  within  the  legal 
powers  of  the  legislature  or  not.  The  same  is  true  of 
the  judiciary  and  executive.       In  fact  the  al!-pervading 
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nature  of  the  judicial  element  shows  the  complete  impos- 
sibility of  absolute  separation.  In  the  state  govern- 
ments in  the  United  States  separation  is  more  marked. 
In  the  states  the  system  of  separate  election  of  the  vari- 
ous legislative,  executive,  and  judicial  officers  of  gov- 
ernment prevails;  but  even  there  the  governors  have  as 
a  rule  a  certain  power  of  veto  over  the  legislatures,  and 
the  system  itself  has  proved  far  from  satisfactory, 
particularly  in  the  election  of  judges  and  subordinate 
executive  officers. 

In  the  United  States  the  whole  system  of  party 
organisation,  the  most  elaborate  in  the  world,  has  grown 
up  as  ai  protest  against  the  rigid  demarcation  of  powers 
insisted  on  by  the  founders  of  the  American  Constitution. 
"Where,  as  in  America,  there  is  no  guarantee  that  the 
head  of  the  executive  and  the  majority  of  the1  legisla- 
ture will  be  in  general  agreement,  there  is  the  possibi- 
lity of  friction  and  deadlocks.  The  party  system  has 
grown  up  to  ensure  that  the  legislative  houses  and  the 
president  should  be  of  the  same  political  ideas,  and  thus 
secure  harmonious  working  in  the  government  machine. 

The  British  Constitution  is  the  best  example  of  the  non- 
applicability  of  the  .  theory.  The  Lord  Chancell- 
Th  or,     who     is       at     once     a     member    of     the 

Constitu-  Cabinet,  of  the  House  of  Lords,  and  the  head  of 
tion.  tne  Judiciary,   is  a   standing  refutation  of  the 

doctrine  of  separation  of  powers.  This  is  all  the  more 
peculiar,  because  Montesquieu  greatly  admired  the 
British  system.  Instead  of  the  executive  and 
legislative  being  separate  in  Britain  they  are  virtually 
one.  Nominally,  of  course,  the  legislature  (the  King- 
in-Parliament)  is  distinct  from  the  executive  (1he  King 
and  ministers),  but  as  a  matter  of  fact  the  controlling 
force  in  both  executive  and  legislative  is  the  Cabinet. 
The  Cabinet  consists  mainly  of  the  heads  of  departments 
who  carry  on  the  actual  executive  work  of  government, 
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and,  as  a  Cabinet,  they  guide  the  whole  course  ot  legis-i 
lation.  The  House  of  Lords,  which  is  "the  upper  chamber 
of  the  legislature,  is  also  a  supreme  court  of  appeal. 
Thus  in  Montesquieu's  favourite  type  lies  the  negation  of 
his  theory.  The  union  of  powers  in  the  Cabinet,  how  ever  - 
was  not  so  marked  when  Montesquieu  wrote  as  it  is  now. 
Blackstone,  as  a  jurist,  did  not  recognise  the  Cabinet, 
which  is  an  extra-legal  organisation. 

In  France  and  Germany  there  is  no  through-going 
eeparation.  in  France,  the  President  is  elected  by  the 
in  France  ^wo  h°uses  °f  the  legislature  convened 
and  together.     His  ministers  are  verv  much  like  the 

Germany.      English  Cabinet,  only  as  ministers  they  have  a 
separate  name   ("  Council  of    Ministers  "),    and   have    a 
slightly  different  organisation  from  their  organisation  a* 
a  Cabinet.     The  members  of  the  Cabinet  are  the  represen- 
tatives of  the    majority    in    the    popular    house,  and  in 
practice  they  are  the  ministers  of  the  President.       The 
Cabinet     is     a     political     body,     which     controls     the 
President:    the  Council  of  Ministers  are     his     servants 
Yet  they  are  the  same  body.     The  President  is  head  of 
the  executive — in  fact,   the     executive     departments  are 
created  by  his  decree:    yet  no  decree     of     the  President 
holds  good  unless   it  is   assented  to  or  countersigned  by 
the  minister  who  is  head    of   the    department     affected. 
The     President     has     no     veto     over     legislation,     but 
he  can  demand  reconsideration  of  a  measure,   and,  with 
the  consent  of  the  Senate,  he  can  dissolve  the  Chamber  of 
Deputies.     He  has  also  considerable  powers  in  matters  of 
adjournment  and  in  re-election.     In   the  new  Germany, 
the     '  powers  "  are  combined  as  in  France,   except  that 
the  President  has  more  power  of  interference  in  legisla- 
tion.    In  all  Responsible  governments,  the  executive  is 
subject  to  the  legislation,   thus  the   'powers'  are  really 
combined. 

-In  the  pre-War  Germany,  the  Emperor  was  the  head  of 
the  executive  for  the  Empire;  but  he  was  also  Kins'  of 
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Prussia  and  as  such  could  influence  the  legislation  of  the 
Empire  in  any  way  he  pleased  by  means  of  his  all-power- 
ful Prussian  representation  in  the  Bundesrath.  The 
Bundesrath,  too,  had  large  administrative  powers.  As 
the  federal  organ  it  had  the  oversight  of  imperial  ad- 
ministration. It  had  large  powers  of  appointment,  in- 
cluding the  appointments  to  the  chief  Court  or  Reiches- 
gericht.  It  was  also  a  judicial  body  with  extensive 
powers. 

On  the  continent  of   Europe  the  prevalent  system  of 
administrative   law  is   a  contradiction   of  the   Theory   of 
Adminis-       Separation.     By  this  system    government  offi- 
Lawive        CU11S>  in  respect  to  their  official  acts,  are  subject 
to  a  separate  judicial  process  from  ordinary  citi- 
zens.    They  are  judged  by  Administrative  Courts  which 
are  composed  partly  of  executive  officials  and  partly  of 
judges.     On   the    continent    this   system    is  regarded    as 
essential  to  the  liberty  of  the  citizen.       It  may  be  noted 
that  it  is    continued    in    the   new    German    constitution, 
which     was     adopted     by    a    very    democratic    Xational 
Assembly. 

In  no  constitution  in  the  world  can  there  be  absolute 
separation.  The  functions  of  modern  governments  act 
Government  and  react  on  each  other  like  the  parts  of  a 
Organi-  delicately  constructed  scientific  instrument.  A 
sation  state  is  an  organic  unity,  and  any  attempt  to 

Organic         break   up  the   unity  by  absolute   separation   of 
Unity.  |]ie   parts   must   necessarily   fail.        Actual    ex- 

perience Has  shown  that  where  the  most  thorough-going 
attempts  at  separation  have  been  made,  sores  have  broken 
out  in  the  body  politic.  Where  the  constitution,  as  in 
the  Fnited  States,  is  difficult  to  amend,  extra  legal  or- 
ganisations have  grown  ut>  to  remedy  the  sores.  Liberty, 
moreover,  does  not  depend  on  the  mechanical  separation 
of  powers.  Great  Britain,  where  the  organisation  of 
government  is  a  complete  negation  of  the  theorv, 
is    one    of    the     freest     countries    in    the    world.     The 
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United  States,  where  the  theory  has  been  tried, 
Liberty  *s  a^so  a  very  ^ree  country,  which  points 
has  other  to  tfie  fact  that  freedom  depends  on 
factors,  other  than  the  separation  of  powers. 
Freedom^  depends  on  the  spirit  of  people  and  their  laws 
and  institutions,  not  on  the  mechanism  of  institutions 
themselves.  In  Britain,  the  rule  of  law  secures  free- 
dom; and  America  borrowed  the  legal  principles  of 
Britain.  Both  peoples  are  free  in  spirit,  therefore  their 
institutions  are  free. 

Again,  as  John  Stuart  Mill  points  out  in  his  Repre- 
sentative Government,  if  every  department  were  rigidly 
Depart-  cut  off  from  every  other  department  of  aro^ 
mentai.sm.  eminent,  one  department  would  be  so  jealous 
of  the  other  that  it  would  try  to  defeat  its  objects.  The 
result  would  be  loss  of  efficiency  in  the  government. 
This  argument  would  be  particularly  true,  where  an  ex- 
ecutive wa,s  opposed  in  political  opinion  to  a  legislature. 
Either  consciously  or  unconsciously  the  executive  would 
not  carry  out  the  laws  of  the  country  according  to  the 
spirit  in  which  the  laws  were  parsed. 

The   theory,    further,   may  prove   actually  harmful  in 

practice.        Thus   in   the  United   States,    the   election   of 

,,.    ,...        judges    and   executive  officers     has   resulted   in 
The  Theory  *      \        ..  ,     ,  .        .  . 

may  even     much  evil,  and  these  elections  were  meant  pri- 

harmfui.  marily  to  secure  the  independence  of  the  vari- 
ous branches  of  government.  What  has  hap- 
pened is  that  the  individual  citizens  have  suffered  in 
order  to  test  a  theory.  The  principle  of  separation  may 
thus  be  actually  antagonistic  to  liberty. 

Further,  each  department  at  once  exercises  all  three 
functions.  Thus  an  executive  officer  has  to  judge  in  every 
combinat-  &c^  ne  ^.oes  whether  such  and  such  is  legal  or  not, 
ion  of  Likewise  he  may  make  many  bye-laws.     It  is 

Functions.  ^  impossible  to  cut  off  any  one  function  or  any 
combination  of  the  functions  from  the  other  or  others. 


300  POLITICAL  SCIENCE. 

Again,  the  theory  leads  to  the  mistake  of  the  equality 
of  the  powers.  Really  the  departments  are  not  equal,  for 
the  legislative  is  superior.  It  makes  the  frame- 
"  Powers "  work  in  which  the  machinery  operates.  The 
not  Equal.  eXpreSlSi011  0f  the  will  must  come  before  the 
movement  of  the  hand,  or  as  Bluntschli  says  "  as  the 
whole  is  more  than  any  of  its  parts  of  members,  so  the 
legislative  power  is  superior  to  all  the  other  particular 
powers."  The  supremacy  of  the  legislative  is  particul- 
arly confirmed  by  its  power  over  the  purse.  By  its 
control  over  finance  it  limits  and  controls  the  executive, 
however  theoretically  independent  the  executive  may  be. 

One  point  of  separation  which  the  theory  demands  has 
been  adopted  in  the  independence  of  the  judiciary.  How 
far  the  judiciary  is  actually  independent  will  be  dis- 
cussed later. 

The  Theory  of  the  Separation  of  Powers  thus  indicates 
only  general  tendencies.  It  is  not  an  absolute  law,  and 
experience  proves  that  where  it  has  been  most 
conclusion,  ^o^^iy  applied,  it  has  not  proved  satis- 
factory. The  cause  of  its  existence,  the  liberty  of  the 
people,  does  not  depend  on  the  rigid  division  of  powers, 
but  upon  other  things. 


CHAPTER  XIII. 

THE  ELECTORATE  AND  LEGISLATURE. 
1.     Theories  of  Representation. 
We  have  seen  that  democracy  is  0f  two  kinds    direct 
and    indirect    democracy.        In   direct  democracy    evert 

Direct   anC  of  S  st^T-  I  ^T  W  "   ^^   ^  ^ 

indirect       ot  tne  &tate ,  m  indirect  democracy  the  citizen* 

Democracy,  elect  representatives  to  voice     their     opinions 

+1        u   ~Mode™  states  are  much   larger  in   area   than 

ibilt  M  Clt?  Stat?'     and  ft  is  a  P^-cal Impost 
sibility  for  all  citizens  to  meet  together  to  propose  or 

discuss   measures.        Modern   democracy   rests  ™n   reprT- 

£St£ei8ystTby  wMch  cit'izens'  -"-"  of 

In  every  modern  state  there  is  an  electorate,  the  people 
who  are  qualified  by  the  law  of  the  state  to'electmem! 
Etaetorate  S  °  ie  k*1*1****  assembly.  In  modern 
e  c to  ai  lt°TeS  thele  1S  considerabie  variation  n 
ha .a  vll  t  S°me  StatGS  th^retically  every  adult 

tatI°        B  °?T  man>r  ™  disqualified  from  voting 
"  One 1  ™J  °f  d+em,?C.PaCy  is  t0  wide»  tlle  electoral, 
andin^   '       e  T°te  1  1S  a  Central  maxim  of  democracy, 

allowed  to  v7  advared  demo^ies  women  are 
allowed   to  vote  on  equal  terms  with   men 

amourThac  L  ^  ZT^7  °ml  n  half  an  enormous 
amount   has   been  written   on  the  theories  of  represent- 

Theories  or  Z™1-  The.  e^rcise  of  the  vote,  or  suffrage, 
Represent-  says  one  school,  is  an  inherent  ri>ht  of  every 
at.on.  riflzen  :n  a  sfate       ^  ^^  <)wes  .-fa  ^^ 

vogue  to  the  theory  of  Rousseau  that  sovereiffntv  reside* 
in   the   general    will.        This   theory  was  held   by  many 
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leaders  of  the  French  Revolution,  who,  however,  did  not 
put  the  theory  into  practice  when  they  had  the  chance. 
The  opposite  school  says  that  not  every  citizen  should 
have  the  vote.  Only  those  should  vote  who  can  under- 
stand the  questions  on  Avhich  they  vote  and  thus  are 
able  to  contribute  something  to  the  common  welfare. 
Among  well-known  modern  enemies  of  the  theory  of 
universal  suffrage  may  be  mentioned  John  Stuart  Mill, 
Leeky,  Sir  Henry  Maine,  Professor  Sidgwick,  and 
Bluntschli.  These  writers  are  not  enemies  of  demo- 
cracy ;  they  are  enemies  of  a  particular  type  of  democracy 
or  of  particular  tendencies  in  democracy. 

What  we  find  in  actual  practice  is  a  middle  position. 
Those  who  hold  that  every  citizen  should  have  a  vote 
must  first  define  the  word  citizen.  If  the  word  means 
every  able-bodied,  sane,  grown-up  individual  who  cai] 
understand  the  elementary  relations  of  things,  and  who 
by  birth  and  loyalty  belongs  to  the  state  in  which  he, 
or  she,  votes,  then  there  would  be  little  to  say  against 
the  theory  of  universal  suffrage.  But  if  the  word  citizen 
means  merely  residents  in  a  particular  territory  without 
owning  allegiance  to  the  state  in  which  they  live,  then 
modern  practice  is  against  the  theory.  In  modern  states 
not  every  one  is  allowed  to  vote.  Generally  speaking 
only  those  who  know  what  they  are  voting  about  are 
allowed  to  exercise  the  suffrage.  Thus  children  and 
lunatics  are  excluded.  It  is  difficult  to  say,  of  course, 
when  a  person  is  grown  up.  Some  are  more  intelligent 
than  others  at  an  earlier  age,  but  what  we  find  is  that 
for  other  purposes  besides  voting  each  government  re- 
cognises an  age  of  majority.  Minors  are  not  allowed  to 
vote:  similarly  people  of  unsound  mind,  who  cannot 
understand  public  questions,  are  universally  excluded. 
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J  on i  Stuart  Mill,  in  a  well-known  passage  in 
bis  Representative  Government,  voices  the  theorv 
The  0t     th,e     educational     qualification     thus:— "I 

Juda.ffitc°nal  rega         Xi      JS     wholly      ^admissible       that 
BBS*        an3;  Person  should  participate  in  the  suff rage 

stKrt         W"W   iein§"  fble  t0  «ad,  write,  and  I   will 

Ement     ^ti/       jZ,  T^l   ^^  of   arith- 

of  it.  luetic.        Justice      demands,      even     when     the 

suffrage     does     not     depend    on     it,     that     the 

means  of  attaining  these  elementary  acquirements  should 

be  withm  the  reach  of  every  person,  either  gratuitously 

or  at  an  expense    not  exceeding  what  the  poorest  who 

earn   their  own   living  can   afford.     If   this   were  reallv 

the  case,  people  would  no  more     think     of     giving  tup 

suffrage  to  a  man  who  could  not  read,  than  of  giving  it 

L°nL     +w      °  1CJ°Uld  inot  Speak;   and   {t  ™uld   ^t  be 
society  that  would  exclude  him,     but  his  own   laziness. 

When  society  has  not  performed  its  duty,  by  rendering 
this  amount  of  instruction  accessible  to  all,  there  is  some 
hardship  m  the  case,  but  it  is  a  hardship  that  ought  to 
be  borne  If  society  has  neglected  to  discharge  two 
f„S  0+bl1lg"a/1^s'  tie  more  important  and  more 
fundamental  of  the  two  must  be  fulfilled  first:  universal 
teaching  must  precede  universal  enfranchisement  '  No 
one  but  those  m  whom  an  d  priori  theorv  has  silenced 
common  sense  will  maintain  that  power  over  others,  over 
the  whole  community,  should  be  imparted  to  people  who 
baye  not  acquired  the  commonest  and  most  essential  re- 
quisites for  taking  care  of  themselves,  for  pursuing  in- 
telligently their  own  interests,  and  those  of  the  persons 
most  nearly  allied  to  them.  This  argument,  doubtless* 
might  be  pressed  further,  and  made  to  prove  murb 
more.  It  would  be  eminently  desirable  that  other 
things  besides  reading,  writing,  and  arithmetic  eould  be 
made  necessary  to  the  suffrage;  that  some  knowledge  of 
^conformation  of  the  earth,  its  natural  and  political 
divisions,  the  elements  of  general  historv,   and  of     the 
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history  and  institutions  of  their  own  country,  could  be 
required  from  all  electors.       But   these  kinds  of  know- 
ledge, however  indispensable  to  an  intelligent  use  of  the 
suffrage,  are  not,  in  this  country,  nor  probably  anywhere 
save  in  the  Northern  United     States,     accessible  to  the 
whole  people;  nor  does     there     exist     any     trustworthy 
machinery    for    ascertaining    whether    they    have    been 
acquired  or  not.     The  attempt,  at  ^present,  would  lead  to. 
partiality,    chicanery,    and   every   kind  of  fraud.       It  is 
belter  that  the  suffrage  should  be  conferred  indiscrimin- 
ately, than  that  it  .should  be  given  to  one  and  withheld 
from  another  at  the  discretion  of  a  public  officer.       In 
regard,  however,   to  reading,     writing,  and  calculating, 
there  need  be  no  difficulty.     It  would  be  easy  to  require 
from  every  one  who  presented  himself  for  registry  that 
he  should,  in  the  presence  of  the  registrar,  copy  a.  sen- 
tence from  an  English  book,  and  perform  a  sum  in  the 
rule  of  three;  and  to  secure,  by  fixed  rules  and  complete 
publicity,  the  honest  application  of  so  very  simple  a  test. 
This  condition,  therefore,  should  in  all  cases  accompany 
universal  suffrage,  and  it  would,  after  a  few  years,  ex- 
clude none  but  those  who  cared  so  little  for  the  privi- 
lege, that  their  vote,  if  given,  would  not  in  general  be 
an  indication  of  any  real  political  opinion." 

On  other  grounds  bankrupts  and  criminals  of  various 
kinds  are  excluded  from  the  vote.  The  exclusion  from 
other  *he  vote  is  not  a  part  of  their  criminal  sentence 

Excluded      but  the  logical  result  of     their  acts.       People 
who  cannot  be  honest  or  who  will  not  obey  the 
criminals.    ]aws  0f  the  land  cannot  be  expected  to  contri- 
bute to  the  public  welfare  by  their  votes. 

In  some  states  government  servants  are  excluded  from 
the  vote — particularly  soldiers  on  active  service.  The 
reason  for  exclusion  in  this  case  is  that  it  is 
mentrn  not  good  either  for  the  government  or  the 
servants.  c0]fliers  themselves  that  they  should  vote. 
Large  bodies  of  men   congregated  together,   servants  of 
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government,  might  unite  to  overcome  the  government; 
•or  the  influence  of  electoral  excitement  might  undermine 
the  discipline  so  necessary  in  an  army. 

In  most  states  the  government  officials  responsible  for 
the  conduct  of  the  elections  are  debarred  from  the  vote. 
Election  Exclusion  in  their  case  is  meant  to  make  them 
Officials.       fair  minded  and  neutral. 

A  very  common  qualification  for  the  exercise  of  a  vote 
is  the  property  qualification.  The  theory  underlying 
The  fne   property     qualification   is   that  only   those 

ouaiffic-y  w^°  own  a  cer^ain  amount  of  property  may 
ation.  fairly  be  regarded   as   having  a    stake    in    the 

country.  One  aspect  of  this  qualification  is  that  only 
those  who  pay  taxes  should  be  allowed  to  vote.  John 
Stuart  Mill,  in  his  Representative  Government, 
holds  this  view.  "It  is  important,"  he  says,  "  that  the 
assembly  which  votes  the  taxes,  either  general  or  local, 
should  be  elected  exclusively  by  those  who  pay  something 
towards  the  taxes  imposed.  Those  who  pay  no  taxes, 
disposing  by  their  votes  of  other  people's  money,  have 
every  motive  to  be  lavish  and  none  to  economise  as  far  as 
money  matters  are  concerned,  and  any  power  of  voting 
possessed  by  them  is  a  violation  of  the  fundamental  prin- 
ciple of  free  government,  a  severance  of  the  power  of 
control  from  the  interest  in  its  beneficial  exercise." 

If  it  is  true  that  only  those  who  pay  taxes  should  be 
electors,  modern  democracy  holds  it  equally  true  that 
Taxation  there  should  be  no  taxation  without  represen- 
R^presenta-  Nation.  If  an  individual  pays  taxes,  it  is  now 
tion.  recognised  that  he  has  a  right  to  have  a  voice 

in  legislation.  It  will  be  remembered  that  this-  prin- 
ciple was  at  the  basis  of  the  American  War  of  Independ- 
ence. 

In  modern  democracies  the  control  of  national  finance 
lies  usually  in  the  lower  house  of  the  legislature,  i.e., 
the  house  which  is  elected  directly  by  the  people.  In 
Britain,  for  example,  the  Hnuse  of  Lords  has  no  voice 
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in  the  annual  Budget,  so  that  in  a  sense,  although  the 
Lords  compose  a  legislative  chamber  by  themselves, 
they  really  are  unrepresented  in  financial  matters. 

Another  test,  which  is  now  rapidly  disappearing,  is 
sex.  Only  in  recent  years  have  women  been  allowed  to 
sex  vote.     Female    suffrage   is  discussed     later   in 

SKi*-       this  chapter. 

The  actual  practice  of  modern  governments  will  be 
seen  in  the  analysis  given  in  later  chapters  of  the  con- 
Modern  stitutions  of  these  countries.  The  actual 
practice.  laws  prevailing  may  be  shortly  summarised 
here : — 

1.     In  the  United  Kingdom,  till  1918,  the  laws  govern- 
ing the   suffrage  used  to    be   exceedingly  complex.     So 
complex  were  they  that  no  one  save  those  whose 
m  the  special  duty  it  is  to  know  pretended  to  know 

Kingdom,  their  details.  In  England,  by  the  Representation 
of  the  People  Act  of  1918,  there  is  an  approxima- 
tion to  universal  manhood  suffrage  ;  and  in  1918  a 
limited  system  of  female  suffrage  was  also  introduced. 
Those  excluded  from  the  vote  by  law  under  the  old 
system  were  Peers  (except  Irish  Peers),  election 
agents,  canvassers,  returning  officers  (except  in 
case  of  a  tie),  felons,  aliens  and  certain  pau- 
pers, domestic  servants,  bachelors  living  with  their  parents 
or  occupying  no  premises  of  their  own,  and  persons 
changing  their  abode  frequently.  Several  of  these  were 
excluded  because  of  historical  reasons,  and  others  by 
accident.  There  was  no  single  electoral  law  in  England- 
The  result  of  the  sum  total  of  the  laws  bearing  on  the 
suffrage  was  the  exclusion  of  several  of  the  above  classes 
of  people.  Except  those  usually  excluded  by  all  coun- 
tries (aliens,  felons,  convicts,  etc.),  there  was  no 
general  theory  in  the  British  system  whereby  domestic 
servants  and  bachelors  living  with  their  parents  should  be 
excluded.  What  happened  was  that  they  were  not 
included  in  the  various  laws  passed. 
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Every  voter,  must  be  registered.  In  ail  countries 
voters'  registers  are  kept  in  which  the  lists  of  voters  are 
periodically  revised. 

2.  In  France,  universal  manhood  suffrage  exists,  save 
for  lunatics,  convicts,  etc.,  and  men  on  active  military 
France.       or  naval  service. 

3.  In  the  late  German  Empire,  there  was  a  near  ap- 
proach to  maDhood  suffrage.  The  age  limit  was  twenty- 
Germany     ^ve'  not'  as  *n  England  and  the  United  States, 

twenty-one.  In  the  individual  states  of  Ger- 
many there  was  no  unity  of  system.  The  most  notable 
of  all  the  systems  was  the  three-class  Prussian  system. 
One-third  of  the  electors  for  the  popular  assemblv 
(Landtag)  were  chosen  from  the  three  classes  arranged 
according  to  the  amount  of  taxation  paid.  In  this  way 
the  richer  classes  had  a  much  greater  representation 
than  the  poorer.  According  to  the  new  German  Con- 
stitution all  Germans,  male  and  female,  over  twenty 
years  of  age  have  a  vote. 

4.  In  the   United  States   there   is   great  variation   of 
detail  among  the  individual  states.       Some  have  a  pro- 
perty    qualification,     some     have     not.     Some 

state"mted  impose  an  educational*  test,  some  not.  In  some 
states  only  males  are  allowed  to  vot?;  in  others 
both  males  and  females  may  vote.  In  the  United  States, 
too,  where  there  is  a  large  immigrant  population  the 
rules  of  citizenship  as  qualifying  for  a  vote  vary.  In 
some  states,  definite  naturalization  must  take  place;  in 
others  residence  for  a  minimum  period,  and  in  others 
a  declaration  of  intention  to  become  a  naturalised  citizen 
of  the  United  States  is  necessary. 

5.  In  India  the  electorate  for  the  Provincial  legisla- 
tures has  been  considerably  widened  by  the  Government 

of  India  Act  of  1919.  Generally  speaking,  every 
person  is  entitled  to  have  his  name  registered 
on  the  electoral  roll  of  a  constituency  who  has  the  quali- 
fications prescribed  for  an  elector  of  that  constituency, 
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and  who  is  not  subject  to  any  of  the  following  disquali- 
fications, viz.: — (a)  is  not  a  British  subject,  (b)  is  a 
female,  (c)  has  been  adjudged  by  a  competent  court 
to  be  of  unsound  mind,  or  (d)  is  under  21  years  of  age. 
The  qualifications  of  an  elector  for  a  general  constituency 
are  generally  based  on — (a)  community,  (b)  residence, 
and  (c)  occupation  of  a  building*,  or  payment  of  muni- 
cipal or  cantonment  taxes,  or  rural  rates  or  cesses,  or 
payment  of  income-tax  or  the  holding  of  land,  or  the 
receipt  of  a  military  pension. 

2.     Electoral  Districts. 

In     order  to     elect    members     of  a     legislature     in  a 
modern  state   it   is  necessary   to  subdivide   the  country 

into  electoral  areas.     Theoretically  there  is  no 
ofUArcasl0n  reason  wnY  aU     representatives  should  not  be 

chosen  from  the  country  at  large,  but  in1  nrac- 
tice,  except  when  states  are  very  small,  it  has  been  found 
difficult  for  electors  to  have  sufficient  knowledge  about  the 
candidates  in  a  large  area  to  vote  intelligently  for  them. 
Modern    states,    therefore,   are  ujual.ly  subdivided    into 
areas  for  electoral  purposes.     These  areas  are  fixed  as  a 
rule  according  to  numbers,  but  it  may  happen  that  dis- 
trict  limits  fixed  for   other   purposes,    such   as   local  or 
municipal  government,   may  be     adopted     as     electoral 
areas.     These  areas  should  be  as  equal  in  population  as 
possible.     With  modern  industrial  and  commercial  condi-. 
tions  population  changes  very  quickly,   and  it  is   often 
found  that  where  originally  electoral  districts  were  equal 
in  number,   now,    owing  perhaps  to  the  rise   of  a  new 
industry  in  a  hitherto  agricultural  area,   or  to  the  decay 
of  an  industry  in   a  hitherto   industrial   area,    that  the 
population  has  completely  changed.       In  almost  every 
state     tnere     aire    examples     of     this,     which     leads    to 
very     glaring     discrepancy     between     the     number     of 
electors  and  number   of    representatives.     For    electoral 
areas,   therefore,  frequent    revision    is    necessary.     Thi= 
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is  called  Eedistribution  of  Seats.  By  redistribution 
seats  may  be  abolished  in  one  area  and  added 
in  another  area.  In  countries  with  a  rapidly 
growing  population  periodical  revision  is  very  necessary. 
This  revision  may  not  only  necessitate  redistribution  of 
seats  but  an  actual  increase  in  the  number  of  representa- 
tives, unless  a  new  basis  of  numbers  is  adopted. 

In  most  countries  every  ten  years  a  Census  is  taken, 
and  the  best  way  to  decide  distribution  is  to  follow  the 
Census.  This  is  done  in  the  United  States, 
Is^Basrs!"3  wnere  the  basis  of  representation  according  to 
numbers  shifts  from  census  to  census.  Thus 
after  the  census  of  1910  there  was  one  representative  to 
about  every  210,400  inhabitants.  In  Great  Britain 
periodic  Eedistribution  Bills  are  passed  (the  last  was 
passed  in  1918)  by  which  the  inequalities  resulting  from 
changes  in  the  population  are  rectified  as  far  as  possible. 

In  the  actual  making  of  electoral  districts  there  are 
two  leading  methods.  One  is  to  subdivide  the  total  area 
Methods  of  into  as  many  districts  as  there  are  representa- 
Eiectorai  tives  to  be  chosen,  one  member  to  be  chosen 
Areas.  from   each.      The   other  is  to   make   a  smaller 

District  number  of  areas  from  each  of  which  several 
General  members  are  chosen,  the  number  from  each 
Ticket.  being  proportionate  to  the  size  of  the  district 

as  compared  with  the  total  number  of  members  to  be 
chosen.  The  first  of  these  methods  is  known  as  the 
single  district  system,  or,  in  French,  the  scrutin  d'arrond- 
issement  (voting  by  arrondissement,  or  district).  The 
other  is  the  general  ticket  method,  or,  in  French,  the 
scrutin  de  liste  (list  voting). 

In  actual  practice  most  states  favour  the  single  district 
method,  although  in  many  both  systems  have  been  tried 
at  various  times.  In  Great  Britain  the  single  district 
plan  is  the  general  rule,  though  some  larger  constituen- 
cies return  more  than  one  member.  In  France  the 
single  district  was  adopted  for  the  Chamber  of  Deputies 
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at  first,  but  in  1885  it  was  abolished  for  the  general  ticket 
method,  which  in  1889  was  abolished  in  favour  of  the 
single  district  plan  formerly  in  vogue.  In  1919  the 
scrutin  de  liste,  with  proportional  representation,  was 
again  adopted.  In  Italy  the  general  ticket  plan  was 
adopted  in  favour  of  the  single  district  system  in  1891, 
and,  in  1919,  proportional  representation  was  in- 
troduced, as  in  France.  Where  proportional  re- 
presentation has  been  adopted,  the  general  ticket  method 
necessarily  prevails.  In  municipal  and  local  govern- 
ment elections  the  greatest  variety  prevails.  Often 
where  the  single  district  method  is  adopted  for  central 
government  the  general  ticket  method  is  adopted  for 
local  government,  and  vice  versa. 

The  advantages  of  the  single  district  plan  are  several. 
In  addition  to  performing  his  duties  as  a  legislator  foi 

the  whole  state,  the  member  chosen  also 
of  the  °  knows  the  particular  needs  of  his  district,  and 
D^st^ct        brings   these   before     the  central   government. 

In  all  systems  of  government,  however  great 
may  be  the  decentralisation,  the  sanction  of  the  central 
government  is  necessary  for  many  types  of  work.  Thus 
in  Great  Britain  the  Local  Government  Board  possesses 
large  powers  of  sanction  in  many  matters,  and  district 
members  are  useful  in  helping  to  secure  the  necessary 
sanction.  Not  only  so,  but  often  for  local  purposes  sanc- 
tion is  necessary  from  Parliament  itself.  Bills  of  this 
type  are  usually  non-contentious,  but  the  local  member 
must  guide  them  through  the  House  of  Commons. 

Another  advantage  of  the  district  method  is  that  the 
member  is  known  to  his  constituents :  often  the  mem- 
ber is  either  a  native  of  the  area  or  has  lived  in  the 
area  for  a  considerable  period.  In  this  way  the  electors 
come  to  know  their  member,  a  fact  which  in  Great 
Britain  especially  is  important  because  re-election  of  the 
fitting  member  is  common. 
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Another  advantage  of  the  district  method  is  that  it 
secures  'a  reasonable  balance  of  interests,  especially 
where  there  is  strong  party  organisation.  Where  the 
general  ticket  method  prevails,  the  stronger  party  eau 
secure  all  the  seats,  but  in  the  sing-le  district  minorities 
have  a  chance  of  representation.  Agricultural  areas, 
for  example,  may  secure  representation,  whereas  in  the 
general  ticket,  plan  it  may  easily  happen  that,  in  highly 
industrialised  countries,  the  town  interests  will  always 
outvote  the  rural  interests.  The  district  method  thus 
secures  variety  in  representation,  and  as  such  is  a  better 
method  of  representing  the  will  of  the  people  than  the 
general  ticket  method. 

Another  advantage  of  the  single  district  plan  is 
simplicity  of  organisation  and  ease  in  counting  votes. 

The  disadvantages  of  the  single  district  plan  are. 
firstly,  the  fact  that  population  changes  rapidly  and 
that  the  basis  of  representation  may  become 
tagesofthe  unjust.  This  can  be  remedied  by  frequent  re- 
Met'hod  vision  of  areas.  This  defect  applies  equally  to 
the  general  ticket  method.  Secondly,  it  is  often 
said  that  election  by  single  districts  leads  to  particularist 
views  in  politics.  To  secure  votes  members  tend  to  look 
after  local  interests  more  than  general  interests.  This, 
however,  is  more  an  academic  than  a  real  argument*  as 
local  interests  tend  more  and  more  to  become  matters  for 
local  bodies,  and  members  of  the  central  legislature  are 
judged  by  the  electors  according  to  the  opinions  the 
members  hold  on  matters  of  general  policy.  It  is  true 
that  members  do  look  after  local  interests,  but  in  modern 
governmental  organisation,  this,  far  from  being-  a  defect, 
is  a  positive  advantage  of  the  district  plan. 
Thirdly,  the  single  district  plan,  it  is  said,  restricts 
the  choice  of  the  electors,  with  consequent  loss  of  man- 
power in  the  legislative  assembly.  Here,  again,  facts 
prove  the  argument  fallacious.  Most  electoral  area? 
may  choose  their  candidates  as  they  wish.       Where,   a3 
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in  some  municipal  elections,  the  candidates  must  reside- 
in  their  electoral  areas  or  wards,  it  is  true  that  a  more- 
general  method  of  election  may  secure  better  men, 
but  in  central  politics  electors,  as  in  Britain,  may  choose 
any  one  they  please.  Often,  it  is  true,  the  member  is  a* 
native  of  or  resident  in  the  electoral  area,  but  in  that 
case-  he  is  usually  one  of  the  most  prominent  inhabit- 
ants. But  frequently  it  happens  that  non-natives  or 
non-residents  are  elected.  In  modern  democracies, 
where  every  man  and  woman  is  educated,  it  is  not  easy 
for  second-rate  men  or  women  to  be  elected..  The 
normal  civic  sense  of  the  people  is  strong"  enough  to  pre- 
vent inferior  men  even  from  contesting  elections. 

The  single  district  plan  has-  proved  a  fairly 
satisfactory  basis  of  election.     That  it  has  drawbacks  is 

,    .        obvious,   but   all  /plans   of   representation   have 
Conclusion.    -,         ,',  rrl       '\       ,      ,.   ,    .  \         ,T      t 

drawbacks.     Ihe  single  district  method  requires 

careful  control  and  management,  especially  in  periodical 

revision,    to   preserve  the   balance  of   num biers.      On  the 

whole  it  is  the  most  favoured  electoral  method  for  central 

government    at   the    moment,   though  the  general   ticket 

plan,  with  proportional  representation,  is  making  rapid 

headway  against  it.     In  local  government  a  combination 

of  the  single  district  and  general  ticket  methods  seems  to 

be  most  satisfactory. 

In  all_  democratic  elections  the  principle  of  the  ballot, 

or  secret  voting,  has  come  to  be  recognised.     The  ballot, 

Ballot  ^ot^  *n  PrinclPie  and  procedure,   may  best  be 
"  explained   bv  the   following   extract   from   the 
English  Ballot  Act  of'  18T2  :  — 

"In  case  of  a  poll  at  an  election  the  votes  shall  be 
given  by  ballot.  The  ballot  of  each  voter  shall  consist 
of  a  paper,  showing  the  names  and  description  of  the 
candidates.  Each  ballot  paper  shall  have  a  number 
printed  on  the  back,  and  shall  have  attached  a  counter- 
foil with  the  same  number  printed  on  the  face.  At  the 
time  of  voting,  the  ballot  paper  shall  be  marked  on  both; 
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sides  with  an  official  mark,  and  delivered  to  the  voter 
within  the  polling-  station,  and  the  number  of  such  voter 
on  the  register  of  voters  shall  be  marked  on  the  counter- 
foil, and  the  voter  having-  secretly  marked  his  vote  on  the 
paper,  and  folded  it  up  so  as  to  conceal  his  vote,  shall 
place  it  in  a  closed  box  in  the  presence  of  the  officer 
presiding  at  the  polling  station. 

After  the  close  of  the  poll  the  ballot  boxes  shall  be- 
sealed  up,  so  as  to  /prevent  the  introduction  of  additional 
ballot  papers,  and  shall  be  taken  charge  of  by  the  re- 
turning officer,  and  that  officer  shall,  in  the  presence  of 
such  agent,  if  any,  of  the  candidates  as  may  be  in  at- 
tendance, open  the  ballot  boxes  and  ascertain  the  result 
of  the  poll  by  counting  the  votes  given  to  each  candi- 
date, and  shall  forthwith  declare  to  be  elected  the  candi- 
dates or  candidate,  to  whom  the  majority  of  votes  have 
been  given." 

3.  Methods  of  Voting  and  Problems  of  Suffrage. 

In  all  systems  of  election,  the  candidate  chosen  is  the- 

one  who  receives  the  majority  of  the  votes  cast.    But  it  is 

clear  that  if  A.  B.  C.  and  X.  Y.  Z.,  two  candi- 

Minority  dates  for  a  legislative  assemblv  who  re/present 
Represent-  ,         , . , . °    ,     .  ,  .J  u  . .      , 

ation.  opposed  political   ideas,     receive     respectively 

5,000  and  4,999  votes,  the  4,999  voters  will  not 
be  represented  as  they  wish.  A.  B.  C.  is  elected  by  a 
majority  of  one,  but  he  cannot  be  said  to  represent  all  the 
voters  in  his  constituency. 

Many  ^political  thinkers  hold  that  no  true  democracy 
can  exist  where  mere  majority  election  of  this  type  pre- 
vails. Lecky  and  John  Stuart  Mill,  in  parti- 
john  stuart  cular,  are  strong  advocates  of  minority  repres- 
statement.  entation.  Mill  in  his  Represetv$a£we  Gov- 
ernment devotes  considerable  attention  to  this 
aspect  of  the  representative  system.  "  A  completely  equal 
democracy,"  he  says,  "  in  a  nation  in  which  a  sing-le  class 
composes  the  numerical  majority,  cannot  be  divested  of 
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■certain  evils ;  but  those  evils  are  greatly  aggravated  by 
the  fact  that  the  democracies  which  at  present  exist  are 
not  equal,   but  systematically  unequal  in  favour  of  the 
predominant  class.     Two  very  different  ideas  are  usual- 
ly confounded  under  the  name  democracy.        The  pure 
idea   of  democracy,    according-  to  its  definition,  is     the 
government   of   the   whole   people  by  the  whole  people, 
equally     represented.       Democracy,     as  commonly     con- 
ceived and  hitherto  practised,  is  the  government  of  the 
whole  people  by   a  mere  majority  of  the  people,   exclu- 
sively represented.       The  former  is  synonymous  with  the 
equality  of  all  citizens ;  but  strangely  confounded  with 
it   is  a  government  of  privilege,  in  favour  of  the  numeri- 
cal majority,  who  alone  possess  practically  any  voice  in 
1he  state.     This  is  the  inevitable  consequence  of  the  man- 
ner in  which  the  votes  are  now  taken,  to  the  complete 
disfranchisement  of  minorities,"  and,  after  saying  that 
the  majority  will  prevail  in  a  representative  body  actu- 
ally deliberating,  he  goes  on  to  say :     '  But  does  it  follow 
that  the  minority  should  have  no  representatives  at  all? 
Because  the  majority  ought  to  .prevail  over  the  minority, 
must  the  majority  have  all  votes,     the  minority  none? 
Is  it   necessary   that   the  minority   should   not   even  be 
heard?     Nothing  but  habit  and  old  association  can  je- 
concile   any  reasonable  being   to  the  needless   injustice. 
In  a  really  equal  democracy,  every  or  any  section  would 
he  represented,  not     disproportionately,  but  proportion- 
ately.    A  majority  of  the  electors  would  always  have  a 
majority  of  the  representatives ;  but  a  minority  of     the 
■electors  would  always  have  a  minority  of  tbe  represen- 
tatives.    Man  for  man  they  would  be  as  fully  represent- 
ed as  the  majority.     Unless  they  are,  there  is)  not  equal 
q-overnment,   but  a  government  of  inequality  and  privi- 
lege :  one  part  of  the  people  rules  over  the  rest :  there/  is  a 
part,  whose  fair  and  equal  share  of  influence  in  the  repre- 
sentation is  withheld   from   them,    contrary   to    all    just 
overnment,  but,  above  all,  contrary  to  the  principle  of 


-o> 


POLITICAL   SCIENCE. 


315 


democracy,  which  professes  equality  as  its  very  root  and 

foundation." 

Many  expedients  have  been   suggested  for   the    lepre- 

sentatkm     of     minorities.     Of  these  most  important  is 

..  *    w      ,  proportional      representation.        The      aim      of 

Methods    of  r      r         ..         .  x  ...  . 

Minority        proportional    representation   is   to   give    every 

at1on?SCnt     division    of   opinion    among1    the    electors    cor- 

proport-       responding  representation  in  national  or  local 

Represent-    assemblies.       A  distinction  is  sometimes  drawn 

ation.  between       proportional       representation       and 

minority  representation.       Minority  representation  gives 

representation    of     some     kind     to     minorities    whereas 

proportional      representation     gives      representation      in 

proportion  to  voting  strength. 

The  scheme  most  commonly  connected  with  proportion- 
al representation  is  called  the  Hare  or  Andrse  system. 
The  Hare  This  system  was  first  proposed  by  an  English- 
system.  man  named  Thomas  Hare  in  1851,  in  a  book 
called  the  'Election  of  Representatives .  It  was  strongly 
supported  by  John  Stuart  Mill  (in  his  Representative 
Government),  by  Lord  Avebury,  Lecky,  and  Lord  Court- 
ney. It  was  introduced  into  Denmark  in  1855  by 
Andrse. 

There  are  many  variations  of  the  Hare  system,  but 
they  all  have  the  same  underlying  principle.  The 
scheme  is  also  known  as  the  preferential  system,  or  trans- 
ferable vote  system.  The  basis  of  it  is  that  each  elec- 
toral district  or  constituency  should  have  ai  minimum  of 
three  seats.  No  maximum  is  necessary.  Lord 
Courtney  suggested  a  fifteen-membered  constituency  as 
a  reasonable  limit.  In  Belgium  the  largest  constituency 
returns"  twenty-two  members.  The  candidates  stand  on 
the  "  general  ticket "  (or,  in  French,  the  scrulin 
de  liste).  The  elector  may  vote  for  only  one 
candidate,  or  for  a  limited  number,  and  on  the 
ballot  paper  he  may  write  also  1,  2,  3,  or  more,  indi- 
cating his  first  choice,   second   choice,    and   so   on.     To 
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secure  election  the  candidate  need  only  have  a  certain 
number  of  votes.  The  number  is  fixed  by  dividing  the- 
total  number  of  votes  cast  by  the  number  of  seats 
vacant.  This  number  (known  as  the  "quota")  secures 
election  as  soon  as  a  candidate  reaches  it.  At  the 
first  count  of  votes,  only  first  choices  are  taken  into 
account.  As  soon  as  a  candidate  receives  a  sufficient 
number  of  first  choices  to  give  him  the  "  quota  "  neces- 
sary for  election,  he  receives  no  more  votes.  The  surplus 
votes  which  otherwise  would  have  gone  to  him  are 
given  to  the  second  choices.  If  these  second  choices  do 
not  bring  ujp  the  necessary  number  of  candidates  to  the 
electoral  quota,  then  the  third  choices  are  counted,  and 
so  on  till  all  the  seats  are  filled. 

This  system  has  been  introduced  not  only  in  Denmark 
(where  it  was  modified,  in  1901,  for  the  list 
system),  but  in  Tasmania  and  in  municipal  elec- 
tions in  Ireland.  During  the  last  two  years 
proportional  representation  has  made  rapid  progress. 
In  1920  it  was  introduced  in  Winnipeg,  Canada,  for 
provincial  elections,  and  in  New  South  Wales  in  Australia. 
It  has  been  adopted  in  Malta,  and  it  is  used  for  certain 
constituencies  in  India.  It!  has  also  been  introduced  in 
both  Holland  and  Germany. 

A  variety  of  the  same  system  prevails  in  Belgium, 
Sweden,  some  Swiss  Cantons  and  Finland.  The  systems  of 
these  countries  are  known  as  List  systems.  The 
"system?*  candidates  are  nominated  by  the  various 
political  parities  or  groups  of  electors. 
According  to  the  list  system,  candidates  are  group- 
ed in  lists,  and  all  votes  given  to  individual  candidates 
on  the  list  are  counted  first  as  votes  for  the  list  itself.  Each 
voter  may  cast  as  many  votes  as  there  are  seats  vacant, 
but  he  cannot  give  more  than  one  vote  for  one  candi- 
date.    The  number  of  votes  necessary  for  election  is,  as 
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in  the  Hare  system,  decided  by  the  total  number  of 
votes  cast  by  each  party  and  is  then  divided  by  the  elec- 
toral quota.,  which  gives  the  number  of  seats  to  which 
each  party  is  entitled.  If  there  is  any  deficiency,  it  is 
made  up  by  the  parties  which  have  the  largest  frac- 
tional quotas. 

In    spite    of     the    evident    reasonableness     of     the 
principle  of  proportional  representation  it  has  not  found 

universal  favour.  It  was  proposed  in  the 
for8 ami"  S  draft  of  the  South  African  constitution,  but 
p8roport-  ultimately  given  up.  It  was  proposed  and  re- 
ionai  jected       in      England      in      1918.     The     chief 

tion.reSe"  3"  difficulty     of     proportional     representation     is 

its  complexity.  Where  constituencies  have  a 
large  number  of  seats  the  minds  of  electors  may  become 
confused.  Thus  in  Belgium  the  largest  constituency 
has  twenty-two  members,  and  electors  find  it  difficult 
to  sort  out  their  various  choices.  The  process  of  count- 
ing is  also  very  difficult.  The  practical  difficulties  of 
ihe  scheme  have  hitherto  prevented  its  wide  adoption. 
Recently  proportional  representation  has  been  strongly 
supported  as  a  means  of  countering  the  claims  of  small 
minorities,  such  as  Trade-Unions,  to  control  Government. 
By  proportional  representation  such  minorities  would  be 
placed  in  their  proper  perspective  in  the  voting  strength 
of  the  countrv.  At  present  thjey  claim  to  represent  the 
whole  of  one  class  of  men  and  women ;  whereas  actually 
they  represent  perhaps  even  a  minority  of  that  class. 
Proportional  representation  over  a  whole  country  would 
make  the  results  of  elections  correspond  more  closely  with 
the  actual  public   opinion  of   the  time. 

Some  writers  point  out  that  minority  representation  of 
this  kind  tends  to  produce  a  type  of  "  minority  thinking 
resulting  in  class  prejudice  and  class  legislation .  Not  only 
so,  but  it  argued  that  by  such  schemes,  the  ablest  men 
in  the  country  are  excluded  by  those  who  pander 
to  a  particular  class.       It  may  also  be   mentioned  that 
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the  supporters  of  the  Hare  scheme  argue  that  it  makes- 
more  room  for  able  men,  insomuch  as  though  party 
supporters  give  their  first  choice  votes  to  their  own  can- 
didates, tihey  give  their  second  choices  to  the  best  men 
of  other  parties. 

The  chief  argument  against  minority  representation  in 
general  is  thai  by  dividing"  up  political  opinion  it  encour- 
ages sectarianism  in  politics  at  the  expense  of  the  general 
welfare.  Ultimately  minorities  have  only  one  right — the 
right  to  convert  themselves  into  majorities.  It  their 
opinions  are  acceptable  to  others  as  well  as  to  themselves 
they  may  be  able  to  convert  these  opinions  into  actual 
law.  It,  however,  minorities  were  represented  there  wouid 
be  no  end  to  subdivisions  in  society.  Further,  sometimes 
an  opinion  is  unfitted  for  the  times  in  which  it  is  voiced, 
but  it  may  be  adopted  under  other  conditions.  It  might 
also  happen  iihat  any  set  of  what  is  known  as  "  cranks," 
people  wrho  hold  very  peculiar  opinions,  might  demand 
representation.  Government  by  discussion  depends  on 
the  power  to  convince. 

Several  other  methods  of  voting  have  found  favour  for 
the  representation  of  minorities.  The  Limited  Vote 
system  provides  a  method  of  securing  minority, 
Limited  but  not  proportional,  representation.  The  limit- 
sysfem.  e(l  vo^e  system  requires  a  constituency  of  at  least 
three  members.  The  voter  in  the  district  is 
allowed  a  smaller  number  of  votes  than  there  are  seats, 
and  he  may  not  give  more  than  one  vote  tb  any  one  candi- 
date. Thus,  if  there  were  five  seats  the  voter  may  only  be 
allowed  three  votes,  the  minority  thus  having  a  reason- 
able chance  of  getting  two  seats.  The  objection  to  this 
is  that  in  practice  it  secures  representation  only  for 
fairly  large  minorities,  and  that  it  is  unsuitable  for  a 
party  system  where  there  are  three  or  more  parties. 
This  method  has  been  used  at  various  times  by  Great 
Britain,  Italy  and  Japan  for  elections  to  the  lower 
houses,  but  it  no  longer  prevails.     In  Portugal  it  is  still 
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in  vogue  for  all  elections  to  parliament,  and,  for  special 
purposes,  in  Italy  (in  local  government),  in  Spain  (for  the 
election  of  deputies  where  there  are  more  than  two  seats 
in  the  constituency),  and  in  Brazil  (in  local  government 
and  in  national  government,  in  constituencies  with  tbree- 
to  five  seats). 

Other  methods    that  may  be  mentioned  are,  substitute 
voting,  by  which  candidates  may  cajst  surplus  votes,  that 

is,  votes  over  and  above  what  is  necessary  for 
votbing!Ute  election  (the  electoral  quota),  and  insufficient 
votm  votes,  those  under   the  electoral  quota,  and  thus 

fill  up  the  places  not  filled  by  the  voting  of  the 
electors;  and  proxy  voting,  by  which  a  representative 
may  cast  as  many  votes  as  he  receives  multiples  of  the 
electoral  quota. 

The   cumulative  vote   system   allows   each   elector     to 
have   as   many  votes   as   there    are   seats   vacant,   and    to 

cast  his  votes  as  lie  wishes.  Thus  if  there  are 
cumulative  five  representative.",  he  may  give  all  his  five 
system.        votes  to  one  member,   or  four  to   one   and   one 

another,  and  so  on.  This  system,  known  popul- 
arly also  as  ' '  plumping ' '  when  all  votes  are  given  to  one 
candidate,  is  successful  in  giving-  representation  to  small 
minorities.  These  minorities  must  be  well  organised  in 
order  to  ensure  the  election  of  their  candidate.  The 
cumulative  system  does  not  secure  proportional  represent- 
ation, and  it  is  also  wasteful  insomuch  as  candidates  for 
minorities  often  receive  far  more  votes  than  are  neces- 
sary to  elect  them.  The  system  is  in  vogue  chiefly  in 
local  areas,  when  different  interests  require  representa- 
tion. Thus  in  the  old  School  Board  in  Scotland,  it  enable 
small  communities  representing  the  Roman  Catholic  or 
Scottish  Episcopal  Church  interests  to  secure  representa- 
tion, and  it  frequently  hatppened  that  the  candidate*  for 
these  minorities,  though,  the  minorities  were  very  small, 
were  returned  at  the  top  of  the  list.  In  this  way  the 
svstem  often  engendered  sectarian  ill-feeling  and  strife. 
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Another  plan  for  securing  a  just  electoral  system 
lis  the  second  ballot.  Where  there  is  one  seat  and 
only  two  candidates,  the  simple  majority 
second  system  is  sufficient,  but  where  there  are  more 
Ballot.  than  two  candidates  it  may  happen  that 
the  candidate  elected  may  secure  only  a 
relative  majority,  not  an  absolute  majority.  Thus  in  a 
three-cornered  election  A  may  receive  5,000  votes,  B, 
the  second  candidate,  4,000,  and  C,  the  third  candidate> 
3,000.  A  has  secured  a.  majority  over  B  and  C,  but 
B  and  C  between  them  have  2,000  more  votes  than  A. 
The  second  ballot  makes  a  new  vote  necessary  between 
A  and  B,  C  dropping-  out  of  the  contest.  Those  who 
voted  for  C  may  then  redistribute  their  votes,  and  if 
they  all  voted  for  B  then  B  not  A  would  be  elected  at 
the  second  poll. 

The  second  ballot  (there  might  be  a  third  or  further 
ballot  where  tlhere  are  many  seats)  secures  a  more  just  re- 
flection of  the  opinion  of  the  electorate  where  three  or 
more  candidates  seek  election.  In  the  pre-war  British 
elections  it  often  happened  that  Liberal,  Labour  and  Con- 
servative candidates  contested  a  single  seat,  and  the  Con- 
servative candidate  succeeded  because  the  general  or 
progressive)  vote  was  split  between  the  Liberal  and  Labour 
candidates.  The  second  ballot,  of  course,  does  not 
secure  proportional  representation. 

There  is  also  the  question  of  the  representation  of 
interests.  In  many  countries  there  are  arrangements 
which  allow  for  the  representation  of  special 
l\®««e«#nt"  classes  or  interests.  The  most  notable  modern 
interests,  example  is  the  pre-war  Prussia,  m  which  the 
electors  were  divided  into  three  classes  according 
to  the  amount  of  taxes  paid  by  each.  To  each  class  was 
given  a  third  of  the  seats  in  the  assembly,  so  that  the  rich- 
est class,  which  had  fewest  members,  had  the  same  repre- 
sentation as  the  poorest  class,  which  was  most  numerous. 
The    class  system   also  prevails    in    the  compositiion    of 
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upper  Houses,  such  as  in  the  British  House  of  Lords.  The 
British  system  is  the  historical  descendant  of  what  used 
to  be  universal  representation  by  classes.  In  the  early 
stages  of  representative  government  in  the  mediaeval 
and  early  modern  world  there  used  to  be  three  classes 
or  ''estates,"  each  of  which  had  its  own  representatives. 
The  French  Parliamentary  organ  was  known  as  the 
States-General,  and  tshe  origin  of  both  the  British  Houses 
(Lords  and  Commons)  is,  both  in  name  and  fact,  due  to 
class  re/presentation.  The  old  classes  were  the  nobility, 
clergy  and  commons,  and  the  House  of  Lords  is  really 
the  descendant  of  the  greater  nobles  and  clergy,  and 
the  House  of  Commons  of  the  lesser  nobles  and  common 
people.  Representation  of  interests,  known  as  com- 
munal representation,   prevails  in  India. 

Class  representation  is  objectionable  from  many  points 
of  view.  In  the  first  place,  it  is  impossible  to  draw  a 
satisfactory  line  of  distinction  between  one  class  and 
another  for  purposes  of  representation.  Secondly,  if 
each  tradse,  profession  and  industry,  were  to  be  repre- 
sented the  legislative  assembly  would  be  an  assembly 
of  individual  interests,  not  of  the  common  welfare. 
Each  class  would  be  at  variance  with  every  ether  class 
in  its  desire  to  secure  its  own  interests.  The  best  way  of 
securing  class  representation  is  for  the  government  to 
ask  the  views  of  classes  or  interests  before  they  make 
laws  which  affect  them. 

For  the  representation  of  classes  there  are  expedients 
such  as  plural  voting.    By  means  of  plural  voting  certain 
individuals  receive  more  than  one  vote.     Thus 
voting  men  with  sufficient  property  in  more  than  one 

electoral  area — if  property  is  a  qualification — 
may  vote  in  each  area  in  which  they  are  qualified.  This 
is  only  possible  where  the  areas  are  sufficiently  near 
each  other  to  allow  the  candidate  to  go  from  one  place 
to  another  in  time  to  vote.  Sometimes  the  qualification 
for  plural  voting  exists  but  is  neutralised  by  election? 

w 
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being  held  on  one  day,   thus  preventing  one  man  from 
recording  votes  in  widely  scattered  constituencies. 

Another  form  of  plural  voting  is  what  is  known 
as  the  '  weighted '"  vote,  which  was  strongly  sup- 
The  ported  by  John  Stuart  Mill.     Weighted  voting 

weighted  means  that  the  persons  who  have  greater  in- 
terests at  stake  or  persons  better  qualified  to 
vote  receive  more  votes  than  those  less  qualified  or  who 
have  smaller  interests  in  the  country.  One.  type  of  this 
is  the  University  vote,  by  which  a  University 
graduate  receives  a  vote  as  a  University  gradu- 
ate in  addition  to  a  vote  on  other  grounds.  It  may  be 
argued  that  rich  men  have  more  interest  in  elections  than 
poor  or  that  the  more  educated  are  better  fitted  to  voice 
their  opinions  than  the  less  educated.  Against  this  are 
the  arguments  that  the  poor  have  more  need  of  protec- 
tion, and  that  the  educated  classes  are  as  much  ruled  by 
self-interest  as  the  uneducated. 

The  chief  difficulty  in  weighted  voting  is  the  absence 
of  any  standard  of  judgment.     Thus,  while  a  University 

graduate  may  receive  a  special  vote,  the  civil 
Difficulty  eilgineer  or  architect,  who  is  as  highly 
■'  weighing  •' qualifie d  in  his  particular  branch  of  work,  may 

justly  complain  that  he  has  no  extra  vote.  It 
is  absolutely  impossible  for  any  man,  however  wise,  to 
"weigh'  the  claims  of  either  financial  or  intellectual 
interests.  Everyone,  for  example,  who  was  left  out  of 
(the  educational  added  vote,  would  justly  resent  the 
omission  if  he  were  an  efficient  man  at  his  own  work. 
In  countries  where  everyone  can  read  and  ^rite,  it  is 
impossible  to  say  that  a  graduate  school  teacher  deserves 
two  votes  and  an  efficient  coal  miner  only  one.  Not  only 
so,  but  against  the  statement  that  an  employer  should 
receive  more  votes  than  an  employee,  it  may  be  said  that 
the  employee  may  be  more  interested  in  poli- 
tical matters  and  have  a  better  understanding  of  them 
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than  his  employer.  A  "weighted  "  system  would  give 
satisfaction  to  few. 

An  actual  example  of  plural  and  ''weighted  '  voting 
exists  in  Belgium.  Every  male  citizen  of  twenty-five  years 
of  age  and  above  is  allowed  one  vote.  An  additional  vote 
is  allowed  to  certain  landowners  and  to  men  of  thirty- 
five  years  of  age  and  over  if  they  pay  five  francs  in  taxes 
and  have  legitimate  children.  Two  additional  votes  are 
allowed  to  male  citizens  of  twenty-five  years  of  age  and 
over  who  receive  certain  educational  certificates,  or  who 
hold  certain  offices.     No  one  has  more  than  three  votes. 

It  is  sometimes  held  that  each  citizen  qualified  to  vote 
should  be  compelled  to  vote.  In  Spain  and  Belgium 
there  is  actually  a  legal  obligation  on  ihe  citizen 
Compuis-  to  vote;  certain  punishments  follow  the  failure 
voting.  *°  d°  so.  Few  governments,  however,  compel 
electors  to  vote.  If  an  elector  does  not  vote, 
it  may  be  taken  for  granted  that  the  country  is  better 
withouti  his  vote,  as  he  is  not  interested  in  political 
matters.  If  he  did  vote  he  might  vote  wrongly,  or  vote 
for  .ai  candidate  because  of  a  bribe.  It  is  a  moral  duty 
of  every  citizen  to  interest  himself  in  affairs  of  govern- 
ment, but  to  compel  everyone  to  vote  by  law  would  be 
to  take  away  the  moral  stimulus  arising  from  the  public 
good.  It  may  be  said  for  compulsory  voting,  however, 
that  it  teaches  the  citizen  his  duty.  What  might  be 
compulsory  voting  in  one  generation  might  be  regarded 
as  a  moral  duty  in  the  next  generation. 

The  question  of  female  suffrage  has  really  solved  it- 
self. Half  a  century  ago  John  Stuart  Mill's  book  on 
The  Subjection  of  Women  was  considered  far 
Female  beyond  its  times,  yet  Mill  himself  prophesied 
Suffrage.  ^^i.  before  a  generation  had  passed  the  poli- 
tical disabilities  of  women  would  be  removed. 
Though  not  literally  correct  in  his  forecast  as  to  time, 
he  was  correct  in  principle.     One  by  one  the  democracies 
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of  the  modern  world  Lave  admitted  women  to  the  vote,. 

the  last  notable  example  being  Great  Britain,  in  1918. 

The   question   of    female   suffrage   has    been,    like   all 

innovations,     hotly    debated.      In    favour    of     women's 

suffrage  it  is  held  that  sex  is  no  criterion  for 

Arguments  giving  the"  vote.     Where  women  are  educated 
For  and  ,  , , 

Against.        in     tne     same     way     as     men,      where     they 

have  proved   intellectually  fit  for  the  exercise- 

of  the  vote,  it  is  ridiculous  to  refuse  it.     History  shows- 

us  examples  of  grea>t  queens,  authoresses,  social  workers,. 

and  so   on,  and    why  .  should  women    such  as  these   be 

debarred  from   the   vote  when   relatively  ignorant  male 

labourers  are  given  the  privilege?  Then  again  it  is  pointed 

out  that  women  need  protection  against  unjust  legislation. 

Up  to  now  laws  have  been  made  for  men  by  men,  and 

women  have   been   subjected  to  many   civil  disabilities. 

To  remove  those  disabilities  women  must  be  represented. 

Women  have  proved  their  value  in  public  life  in  local 
bodies — for  women,  illogically  enough,  in  many  states 
are  allowed  votes  in  local  government  but  not  in  central 
government.  In  Australia,  where  women  have  the  vote 
on  equal  terms  with  men,  they  have  not  exercised  any 
sinister  influence  on  legislation.  In  fad  it  might  be 
proved  that  the  advent  of  women  into  politics  has  helped 
to  purify  public  life. 

The  usual  argument  against  woman's  suffrage  is  that 
the  political  life  is  not  woman's  proper  sphere.  Her 
proper  sphere  is  the  home,  and  to  entice  her  from  her 
home  is  to  endanger  her  proper  functions  as  a  woman. 
It  is  argued  too  that  women  cannot  serve  in  the  army,  and 
the  suffrage  depends  really  on  the  ability  to  serve  as 
soldiers.  It  is  also  argued  that  to  allow  women  to 
interest  themselves  in  politics  will  bring  discord  into  the 
home  because  of  the  possibility  of  disagreement  between 
husband  and  wife  or  mother  and  children.  It  is  also  said 
that  women  do  not  deserve  the  vote  because  the  majority 
of  them  do  not  want  it. 
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All  these  arguments  are  somewhat  puerile.  Experience 
has  proved  that  women  can  both  vote  and  fulfil  their 
functions  in  the  home.  The  Great  War  has  proved  that 
women,  as  nurses  and  workers  in  all  kinds  of  employ- 
ment, are  as  necessary  as  soldiers  in  war,  and  in  Russia 
there  were  even  female  battalions.  That  the  granting  of 
the  vote  to  women  will  bring  discord  to  the  home  is  as  true 
of  the  man  as  of  the  woman,  and  that  women  do  not 
interest  themselves  in  politics  is  untrue,  and  even  if  it  were 
true  it  was  equally  true  of  many  men  enfranchised,  say, 
by  the  Reform  Acts  in  England. 

In  democratic  countries  women  are  recognised  as  legal 
persons  as  well  as  men.     Only  in  the  modern  world  have 
the    many    mediaeval    civil    disabilities    been    removed 
in      the      case      of       women.         In       particular      they 
now     are     educated     very    much     in     the     same     way 
as    men,     and     the    proof    of    their    civil    capacity  ^  is 
simply  the  fact  that  they  are  capable  of  civil  and  political 
life.     For  many  centuries  in  the  West,  and  still  in  many 
countries   of   the  East,   women  have  been  looked   on   as 
unfitted       for      education.       Only      in     recent      years 
Has  education  been  general  even  for  men.     The  spread  of 
universal  and  compulsory    education    to  both   men     and 
women  has  completely  altered  ideas  on  suffrage  and  jus- 
tice,  and  only  in  recent  years  have  the  new  ideas  been 
made  applicable  to  both  men  and  women  alike. 

The  variious   devices   which    have   been   proposed,   for 

voting  all  go   to   show   that  a  representative   system  of 

government  can  only  approximately  represent 

Represent-    the  will  of  the  people.     No  scheme  of  election 

Approxi*      can  be  perfectly  satisfactory.     Direct  democracy 

instrument  allows  every  opinion  to  be  heard,  but  even  in 

direct  democracies  the  laws  must  be  made  by 

majority  votes.    The  simple  fact  is  that  no  method  can  be 

devised  to  give  its  due  position  to  every  phase  of  political 

opinion.      Apart   from   this,    it  is  questionable   if    every 
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type  of  opinion  deserves  representation.  Many  indivi- 
duals hold  theories  which  they  consider  in  prac- 
tice would  be  the  salvation  of  society,  but  how- 
ever good  these  opinions  may  be  when  judged  by 
absolute  knowledge,  they  may  fail  completely  to 
appeal  to  the  common  consciousness  of  the  time.  There 
will  always  be  unheard  minorities.  If  they  wish  to  be 
heard  they  must  convince  others.  If  a  man  with  a  new 
message  is  able  to  convince  others  then  in  time  he  will 
have  his  opinion  adopted  simply  because  the  people  re- 
gard his  opinion  as  better  than  other  opinions. 

The  electorate  increases  with  importance  as  democracy 
advances.  So  important  indeed  is  the  electorate,  that,  as 
we  have  noted  above,  it  is  sometimes  looked  on  as  a 
special  branch  of  government.  In  modern  legislation, 
and  where  election  prevails,  in  both  the  executive 
and  the  judicial  departments  of  government,  the  elec- 
torate is  the  continuous  "power  behind  the  throne." 
Though  it  does  not  actually  legislate,  it  ultimately  con- 
trols legislation,  and,  consequently  both  the  execution  of 
and  the  interpretation  of  the  laws.  For  the  success  of 
democracy,  therefore,  it  is  essential  that  the  electorate 
should  be  as  highly  educated  as  possible,  and  in  modern 
democracies  we  actually  find  that  education  always  ranks 
very  highly  as  a  basis  of  government.  Only  by  educa- 
tion (in  its  widest  sense)  can  the  people  a.ttain  the  neces- 
sary enlightenment,  mental  and  moral,  which  guarantees 
democracy  against  its  terrible  enemies,  ignorance  and 
passion. 

4.     Indirect  Election. 

In  some  states  election  is  indirect.     In  direct  elections 
the  electors  chose  the  representatives  by  their  own  vote ; 
but  in  indirect  election  the  electors  choose  an  in- 
Direct  and    termediary  body  which  ultimately  chooses  the 
Election.       representatives.     Indirect    election    prevails   at 
present  in  only  a  few  states.     In   France  the 
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second  Chamber  (Senate)  is  elected  by  electoral  colleges 
in  the  departments.  Theoretically  indirect  election  holds 
for  the  Presidentship  of  the  United  States,  though  to  all 
intents  and  purposes  the  election  is  now  dinect.  One  of 
the  most  notable  instances  was  the  system  of  three  classes 
in  the  Prussian  system. 

The  idea  underlying1  indirect  election  is  that  it  helps 
to  put  a  check  on  popular  passion.     Where  the  electors 

do  not  have  the  final  choice  there  is  more  likely 
Purpose  of  to  be  a;  filtering  of  popular  feeling,  as  those 
Eteetfon.      elected  by  the  electors  may  be  expected  to  be 

freer  from  the  waves  of  passion  than  the  electors 
themselves.  Not  only  so,  but  the  intermediate  body 
may  also  be  expected  to  contain  men  of  more  intellectual 
force  than  the  average  elector.  The  system  introduces 
also  the  element  of  delay  in  elections,  which  means  that 
the  final  election  is  more  passionless  and  calculated  than 
direct  election  is. 

The  system  was  tried  in  France  after  the  Revolution 
and  lasted  till  1830,  when  it  was  abandoned  for  direct 
election,  save  for  the  Senate.  The  chief  reasons 
for  the  existence  of  second  chambers  are  that  they  act  as 
revising  bodies  for  the  lower  houses,  elected  by  the 
people,  and  as  checks  to  hasty  legislation.  Lower  houses 
are  elected  directly,  and  many  publicists  support  indirect 
election  for  second  chambers.  Such  indirect  election  is 
more  likely  to  secure  men  of  mature  judgment  and  more 
conservative  temperament,  both  of  which  are  qualities  of 
prime  importance  in  second  chambers!.  J^n  modern 
democracies,  with  their  party  systems,  the  lower  houses 
are  usually  elected  on  a  party  basis,  and  the  indirect 
system  has  been  supported  as  a  meansi  to  avoid  party  elec- 
tions in  second  chambers. 

Where,  however,  the  (party  system  is  highly  developed, 
the  indirect  elections  are  likely  to  become  party  elections 
just  as  are  direct  elections.  An  excellent  example  of 
this  exists  in  the  elections  for  the  President  of  the  TTnited 
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States,  where  the  party  system,  in  spite  of  indirect  elec- 
tions, is  supreme. 

The  greatest  argument  against  indirect  election  is  that 
it  tends  to  make  the  people  apathetic.  In  direct  elections 
each  representative  feels  that  his  "vote  counts 
againTt6"  S  f°r  something  because  the  representative 
indirect  chosen  by  his  constituency  is  the  member  of 
Parliament.  Where  his  vote  is  only  for  an 
elector  to  elect  the  member  of  Parliament,  the  citizen 
cannot  but  feel  that  his  vote  is  comparatively  unimport- 
ant. He  is  not  sure  how  the  intermediate  elector  may 
act,  and  his  interest  will  naturally  be  lukewarm.  In 
modern  democracy  if  direct  elections  sometimes  excite 
popular  passion,  they  also  stimulate  interest  in  (political 
affairs  among  the  people.  It  is  for  these  reasons  that  the 
system  of  direct  election  has  been  adopted  for  the  Indian 
Legislative  Assembly  and  Council  of  State  in  (preference 
to  the  system  of  indirect  election  Avhich  prevailed  under 
the  India  Act  of  1909.  It  may  also  be  said  that  if  an 
elector  may  elect  an  elector  he  may  also  elect  a  represen- 
tative directly.  There  is  not  the  same  objection  to 
indirect  election  where  it  co-exists  -with  direct  election, 
as  in  France..  The  interest  of  the  people  is  kept  alive  by 
the  direct  elections  for  the  /popular  house,  while  the 
indirect  elections  for  the  Senate  help  to  introduce  those 
elements  of  reason  and  passionless  consideration  which 
are  so  important  in  second  chambers. 

5.     Length  of  Office  and  Instructed 
Representation. 

The  purpose  of  representation  is  the  expression  of  the 
will  of  the  people.  In  order  to  secure  this,  it  is  neces- 
sary to  provide  means  whereby  changes  in 
opfnion5.  in  Popular  opinion  may  be  represented  in  the 
legislatures.  Were  *  representktives  elected 
for  life  it  might  easily  happen  that  they  were 
representatives  only  in  name,  not  in  fact.     The  term  of 
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representation  therefore  must  be  definite.  The  term 
varies  from  country  to  country,  and  also  in  the  same 
country  according  to  the  type  of  body  elected.  In  Great 
Britain,  for  example,  the  maximum  statutory  length  of 
tenure  for  the  House  of  Commons  is  five  years,  but  in 
local  elections  three  years  is  a.  common  term.  Four  or 
five  years  are  the  most  favoured  terms  in  modern  legisla- 
tures. In  second  chambers  tenure  is  usually  longer.  In 
the  House  of  Lords  tenure  is  hereditary  and  for  life ; 
but  in  elected  second  chambers  tenure  is  usually  longer 
than  in  popular  assemblies. 

Annual  elections,  it  is  sometimes  held,  are  necessary  for 
a  real  test  of  popular  feeling.     The  objections  to  annual 

elections,  however,  are  overwhelming.  In 
Elections.     ^e  nrs*  plaee,     there  is  no  real  necessity  for 

them.  Popular  opinion  changes  quickly,  it  is 
true,  but  not  so  quickly  as  to  justify  the  dissolution  of  the 
legislature  every  year.  Normally  the  legislative  process 
extends  over  a  considerable  period,  and  there  is  ample 
time  for  the  legislature  to  consider  the  opinions  of  the 
people  as  expressed  on  the  platform,  in  the  press,  in 
memorials,  and  such  like.  Annual  elections,  moreover, 
would  seriously  interfere  with  the  work  of  legislation. 
In  the  short  space  of  a  year  few  important  measures 
could  be  passed,  and  to  elect  new  legislatures  every  year 
would  mean  a  certain  unwillingness  on  the  part  of  a 
legislature  to  start  measures  which  it  might  not  be  able 
to  pass  finally  or  which  it  might  have  to  sub- 
mit to  the  next  body.  The  loss  of  energy  and 
time  would  be  enormous.  Apart  from  these  objec- 
tions, there  is  the  most  serious  drawback  of  all, 
namely,  tihe  repeated  excitement  of  the  people 
caused  by  elections.  In  modern  democracies,  with  party 
government,  elections  mean  much  agitation  throughout 
the  country.  An  equally  strong  objection  may  be  ad- 
vanced from  the  opposite  point  of  view,  that  frequent 
elections  might  tend   to   make  the  people  disinterested. 
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The  agitation  caused  by  canvassers,  party  agents,  etc., 
might  so  disgust  the  masses  by  its  frequency,  that  the 
elections  might  pass  into  the  hands  of  cliques  and  fac- 
tions. In  some  form  the  electoral  agitation  would  dis- 
turb the  country  and  lead  to  evil.  Moreover,  represen- 
tatives of  the  best  type  would  not  submit  to  the  ever 
recurring  strain  and  excitement — and  expense — caused 
by  annual  elections. 

Annual  elections,  therefore,  are  essentially  bad.  They 
lead  to  dislocation  of  public  business,  unhealthy  party 
agitation  and  excitement,  and  cause  an  undue  strain  on 
the  representatives.  Nor  do  representatives  change 
their  opinions  so  suddenly  as  to  demand  the  censorship 
of  the  voters  every  year. 

Another  type  of  the  same  theory  is  that  electors  should 
have  mandates  from  their  constituents.  This  is  some- 
instructed  ^mes  known  as  "  Instructed  Representation. " 
Representa-  Representatives,  it  is  said,  should  receive  in- 
t,on"  structions  from  their  constituents,  and  if  they 

do  not  obey  these  instructions,  the  representatives  should 
be  recalled.  The  idea  behind  this  is  that  the  very  mean- 
ing of  representation  is  that  the  elected  representative 
should  record  the  will  of  his  constituents,  not  his  own 
will.  He  is  in  a  sense  a  servant,  and  must  do  what  he 
is  told. 

Few  responsible  writers  support  this  view.  Tt  will  be 
remembered  that  Austin,  the  English  law  writer,  looked 
Objections  on  *ne  representatives  as  "trustees*  of  the 
to  people.       The  meaning  of  this  is  that'  the  re- 

Represent-  presentative  normally  does  voice  the  feeling 
ation.  0f     ^e    majority     of    his     constituent5;,     but 

if  he  does  not  the  only  remedy  his  constituents 
have  is  to  eject  him  at  the  next  election.  They 
cannot  take  legal  steps  against  him  for  changing  hi? 
opinions  or  breaking  his  "trust."  The  objections  to  in- 
structed election  are  manifold  and  strong.     In  the  first 
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place,  the  system  of  election  and  re-election,  with  a,  reason- 
able maximum    term   for  the  life  of   the  legislature,  is 
sufficient  guarantee  that  representatives  will  not    to  any 
dangerous  extent    misrepresent  the  feeling  of  their  con- 
stituencies.      With     modern     party     government,     the- 
opinions  of  both  electors  and  elected  are  to  a  great  extent 
made  for  them   by  party  leaders.      If  a    sitting  member 
changes  his  party,  he  may  continue  to  sit  till  the  elec- 
tion or  he   may   submit  to  re-election  if  his   conscience 
Urges  him  so  to  do.       Changes  of  party  in  this  way  are 
rery  infrequent,  and  if  they  are  frequent  the  likelihood 
is  that  the  party  in  power  (if  the  change  is  from  it)  wil) 
be  beaten,  and  the  legislature  dissolved  in  order  to  ap- 
peal to  the  electors. 

Secondly,  representatives  for  central  legislatures  are 
not  elected  for  local  but  for  general  interests.  Local 
matters  are  dealt  with  by  local  bodies,  of  which,  as  a 
rule,  the  life  is  shorter  than  those  of  central  legislatures. 
Central  legislatures  exist  for  the  whole,  not  for  the 
parts,  and  instructed  representation  would  result  largely 
in  the  representation  of  local  interests. 

Thirdly,  able  men  could  hardly  be  expected  to  serve 
in  legislatures  where  they  could  only  say  what  pleased 
their  constituents.  Every  representative  to  a  certain 
extent  must  consider  the  will  of  his  constituents,  espe- 
cially if  he  desires  re-election,  but  to  bind  him  abso- 
lutely would  be  to  deprive  a  nation  of  the  best  mind 
force  in  it.  The  very  essence  of  representative  govern- 
ment is  government  by  the  people  for  the  people,  but 
the  representative  system  is  quite  sufficient  for  tthis  with- 
out instruction. 

Fourthly,  were  instruction  necessary,  it  is  not  clear 
Aow  instruction  could  be  provided.  How  could  a  con- 
stituency be  so  organised,  and  how  could  the  interest  of 
the  people  be  so  kept  alive,  that  real  instruction  could 
be  given  on  every  proposed  law?  The  instruction  would 
he  mere  repetition  of  party  formula?  or  the  opinions  of 
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local  factions  who  took  the  trouble  to  record  an  opinion. 
The  average  elector  is  not  interested  in  every  law  that  is 
proposed,  and  on  many  laws  the  average  elector  is  in- 
competent to  give  an  opinion.  In  local  organisations  lor 
instructing  representatives,  the  opinions  of  the  few  ex- 
perts in  a  constituency  on  a  special  or  technical  law 
might  easily  be  drowned  by  the  voice  of  factions. 

Fifthly,  it  may  be  argued,  that,  as  the  representative  is 
usually  an  abler  man  than  the  electors,  it  is  as  much 
his  duty  to  give  instruction  as  to  receive  it.  In  election 
campaigns  the  best  efforts  of  candidates  are  put  forward 
to  persuade  electors.  No  body  of  electors  is  so  unreason- 
able as  to  expect  a  representative  to  be  a  mere  cork  on 
the  ocean  of  popular  opinion.  A  representative  is  res- 
pected by  his  constituents  not  for  supineness  but  for 
strength,  and  if  his  ability  is  shown  bv  disagreement 
with  the  electors  on  certain  points,  the  electors  regard  it 
not  as  weakness  but  as  strength. 

Sixthly,  it  is  difficult  to  see  how  the  work  of  legisla- 
tion could  proceed  at  all  if  every  representative  had  first 
to  receive  instructions.  It  would  take  a  long  time  to 
secure  the  opinion  of  a  constituency  and  the  necessity 
for  a  particular  measure  might  have  passed  before  the 
representatives  could  vote.  Instructed  representation  is 
thus  not  only  unnecessary  but  bad.  There  is,  however, 
one  case  in  which  instruction  may  be  reasonable.  This 
is  in  a  federal  government,  where,  as  in  the 
late  German  Bundesrath,  the  representatives  were 
representatives  of  individual  states  and  had  to 
vote  according  to  the  instructions  of  their 
own  governments.  The  representative  in  such  a 
case  is  really  a  kind  of  ambassador.  Such  instruction,  how- 
ever, though  more  defensible  than  instruction  in  ordinary 
legislatures,  is  by  no  means  good.  It  preserves  provincial  or 
'*  state  "  differences  at  the  expense  of  the  unity  of  the  state. 
In  Cther  federal  unions  the  representatives  of  states  are 
also  representatives  of  the  common   interests,  and  thus 
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help  to  complete  national  unity.  In  a  federal  system  of 
government  there  is  a  continual  tug-of-war  between  the 
central  and  slate  governments,  and  it  is  better  to  keep 
the  common  welfare  in  the  first  place,  and  not  to  keep 
separatism  alive  by  needless  separatist  organisations. 

G.     The  Qualifications  of  Representatives. 

In  all  states  certain  qualifications  are  necessary  for 
atlonsfiC       election  as  representatives.     These  are:  — 

1.  Only  those  who  are  citizens  of  a  state  either  by  birth 
or     loyalty    can    be    elected     to    legislatures.       Clearly 

aliens,  whose  sympathies  belong  to  another 
ship""         state,  should  not  become  law-makers  in  a  state. 

Were  any  alien  to  seek  election  in  a  legisla- 
ture his  aim  would  either  be  personal  in  order  to  push 
his  own  interests,  or  to  secure  favourable  legislation  for 
his  financial  interests ;  or  political,  in  order  to  secure 
legislation  favourable  to  his  own  country,  and,  in 
all  probability,  against  the  interests  of  the  country  in 
whose  legislature  he  served. 

2.  'Legislation  being  vital  fori  the  interests  of  the 
people,  it  is  necessary  that  only  mature  or  relatively 
A  mature  people  be     chosen  as     representatives. 

Twenty-one  or  twenty-five  are  common  age 
limits  in  the  "West.  For  second  chambers  often  a  higher 
age  limit  is  necessary,  such  as  thirty,  thirty-five  and 
forty.  Belgium,  France  and  Italy,  for  example,  require 
fortiy  as  the  minimum  for  the  second  chamber. 

3.  In  many  states  a  property  qualification  is  necessary 
for     election.       Where     members     are     not     paid,     the 

property  qualification  though  not  necessary 
by  statute  becomes  necessary  in  fact,  as  only 
men  with  leisure  can  become  members  of  the  legislature. 
The  property  qualification  is  rapidly  disappearing, 
though  it  still  holds  even  in  advanced  democratic  coun- 
tries.    In   Canada,    for  example,      membership     of     the 
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second  chamber  is  reserved  for  those  who  have  4,000  dol- 
lars worth  of  property.  In  England  Members  of  Parlia- 
ments are  now  paid  from  public  funds,  so  that  poor 
men,  if  they  can  succeed  in  the  elections,  may  sit  in  the 
House  of  Commons. 

There  is  a  theoretical  justification  for  a  property 
qualification — namely,  that  the  possession  of  property 
shows  that  the  representative  has  a  stake  in  the  country 
and  is  therefore  likely  to  be  cautious  in  legislation. 
Possession  of  a  considerable  amount  of  property,  if  it  is 
not  inherited,  may  also  argue  for  business  ability  in  the 
possessor,  and,  whether  inherited  or  not,  it  provides 
him  with  the  leisure  for  legislative  work. 

On  the  other  hand,  modern  opinion  favours  the  equal 
chances  of  citizens  for  election  to  the  legislature,  whether 
they  have  property  or  not.  The  lack  of  property  of  con- 
siderable value  should  not  deprive  the  country  of  the 
services  of  able  but  propertyless  men.  Further,  the 
labourer  is  worthy  of  his  hire.  The  modern  work  of 
legislation  is  so  heavy  that  it  can  scarcely  be  held  that 
the  mere  honour  of  being  Member  of  Parliament  is 
sufficient  repayment,  especially  for  those  who  have  diff- 
iculty in  affording  the  honour.  Payment  of  members, 
therefore,  is  now  common.  The  payment  often  combines 
a  fixed  salary  and  free  travelling. 

4.  In  every  state,  holders  of  certain  offices  are  ineligible 
for   election   to      legislatures.        In  the   United   States, 
office.  where     the      theory     of     the     separation     of 

powers  governed  the  creation  of  the  constitu- 
tion, the  executive  is  divorced  from  the  legislature.  In 
Cabinet  governments  the  heads  of  the  chief  executive 
departments  of  government  are  also  members  of  the  legis- 
lature, but  the  permanent  officials  are  not.  Judges  also 
cannot  be  members  of  the  legislature.  In  Great  Britain 
when  a  Member  of  Parliament  (that  is,  a  member  of 
the  House  of  Commons)  is  selected  for  the  Cabinet,  he 
Tnust  be  re-elected  by  his  constituency. 
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5.  Religious  disabilities  exist  chiefly  in  countries 
where,  for  historical  reasons,  it  was  necessary  in 
«eiigion.  the  interest  of  the  public  to  exclude  from  the 
legislature  individuals  holding  certain  religious 
opinions.  Thus  the  Jews  and  Roman  Catholics  were  ex- 
cluded till  the  nineteenth  century  in  England,  and  even 
to-day  ministers  of  the  established  churches  in  Britain 
cannot  be  elected  to  tlhe  House  of  Commons.  The 
clergy  of  the  Roman  Catholic  Church,  though  it  is  not 
Ihe  state  (or  established)  church  are  also  excluded. 

7.     The  Legislature. 

The  relations  of  the  legislative,  executive  and  judi- 
cial have  been  compared  to  the  major  and  minor  pre- 
The  Legis.  misses  and  conclusion  of  a  syllogism.  The  legis- 
lature, lative  authority  forms  the  major  premiss: 
Executive  ,i  •  i-  •  ji  "  •  ■>  ,i  ,•  „ 
and              tne  judiciary,  the  minor;  and  the  executive,  the 

judicial.  conclusion.  The  legislative  lays  down  the 
general  law  applicable  in  all  cases;  the  judicial  says 
whether  this  or  that  case  may  be  treated  according  to 
the  rule ;  the  executive  carries  out  the  decision  of  the 
judicial.  A  simple  example  will  illustrate.  The  law 
says-  all  that  trespass  on  private  grounds  will  be  pro- 
secuted :  A  is  declared  by  the  law  courts  to  be  a  tres- 
passer, and  the  executive  punishes  him..  The  syllogism 
■makes  more  demarcation  between  its  premisses  and  con- 
clusion than  the  acts  of  government  do  between  the 
legislative,  executive  and  judicial  functions.  Every 
executive  act,  it  may  be  said,  involves  the  three  aspects1 
of  law,  execution  and  judgment,  whether  separate 
authorities  are  involved  or  not.  But  the  syllogism  ana- 
logy is  useful  in  showing  one  important  point,  viz.,  that 
the  so-called  three  powers  do  not  stand  to  each  other  in 
the  relation  of  equality.  As  the  major  premiss  is  more 
important'  than  the  minor  and  the  conclusion,  so  the 
legislature  is  more  important  than  the  executive  or 
■Judicial.    Laws  must  exist  before  judgment  can  be  given 
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or  the  executive  take  action.  The  legislative  is  the  more> 
important — indeed  the  fundamental — function  of  govern- 
ment; without  it  the  executive  and  judicial  cannot  exist. 
Whether  a  government  be  a  stable  or  unstable  one, 
whether  or  not  the  laws  are  observed  in  their  letter  or 
Kpirit,  every  executive  act  involves  primarily  a  legis- 
lative act.  Save  in  cases  where  sheer  unreason  rules, 
every  executive  and  judicial  act  logically  involves  a 
legislative  act. 

In  our  analysis  of  the  three  powers,  we  must  therefore 
analyse  the  legislature  first!.  The  legislature  is 
the  law-making  power.  It  includes  two  kinds 
Legislative  of  work  which  are  sometimes  looked  on  as 
nberatfve.  separate  "  powers  " — the  purely  law-making 
and  the  deliberative.  It  is  really  impossible 
to  separate  these  two  functions.  The  purely  law-making- 
may  be  taken  to  include  the  actual  mechanism  of 
making  laws — drafting,  etc. — a  not  unimportant  function. 
John  Stuart  Mill  considered  this  function  so  important 
that  in  his  scheme  of  government  he  recommended  a 
special  committee  for  it.  But  the  mechanism  of  law- 
making is  a  duty  for  specialists  in  that  particular  work. 
The  wording,  formulating,  etc.,  of  laws  is  not  of  the 
most  vital  importance.  The  content  and  end  of  the  law 
are  the  most  important  things,  and  it  is  the  deliberative 
function  which  has  to  decide  these.  The  deliberative 
function  does  not  belong  to  any  particular  branch  of 
government.  It  is  the  thinking  of  a  nation  and  that  is 
done  by  various  agencies  such  as  the  pulpit,  press  and 
platform.  In  order  that  this  thinking  may  become  de- 
finitely formulated,  it  is  necessary  to  have  some  central 
organisation  to  act  as  a  focus  for  it.  That  organisation 
is  the  legislature,  or.  as  the  English  call  it.  Parliament- 
Parliament  comes  from  the  French  word  parlement. 
which  means  originally  a  meeting  for  discussion  (from 
the  verb  parler,  to  speak).  Parliament  being,  as  it  were, 
the  epitome  of  the     nation,     expresses     its     centralised 
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thought,  and  that  thought  when  formulated  in  proper 
language  and  "  passed,"  becomes  the  law  of  the  state. 
Parliament  thus  performs  the  double  function  of  deli- 
beration and  law-making,  but  in  neither  does  it 
act  by  itself.  The  sum  total  of  the  thinking  forces  or 
the  nation — as  given  in  books,  newspapers,  speeches, 
advice  by  experts — moulds  its  deliberation.  In  the 
actual  making  of  laws  Parliament  uses  the  services  of 
expert  officials. 

In  modern  states  there  are  many  problems  in  the  organ- 
isation of  a  legislature  or  Parliament.  Even  in 
organis-  the  smallest  state  there  exist  many  interests,  each 
Legislature,  of  which  asks  to  be  heard.  In  Greek  city- 
states  the  Parliament  included  all  interests; 
but  in  modern  nation-states  only  representatives  can 
attend  Parliament.  All  interests  had  an  equal  chance  of 
being  heard  in  the  old  city-states,  but  now  we  have  only 
an  approximation.  Not  only  so,  but  legislation  affects 
everyone  in  the  state,  amd  laws  necessarily  must  be  made 
with  much  caution.  The  chief  problem  in  the  organisa- 
tion of  modern  legislatures  is  to  represent  the  will  of 
the  people,  and,  at  the  same  time,  prevent  hasty  legisla- 
tion. Laws  should,  as  Aristotle  said,  be  reason  without 
passion,  but  men  often  give  way  to  momentary  impulses. 
Passion  is  very  dangerous  in  law-making.  The  experi- 
ence of  ages  has  led  most  modern  legislatures  to  adopt 
means  to  avoid  the  dangers  of  hasty  legislation.  These, 
and  other  considerations  have  to  be  taken  into  account  in 
organising  the  legislature.  What  actually  happens  will 
be  seen  when  we  examine  the  constitutions  of  individual 
states.  At  present  we  give  a  shore  account  of  the  chief 
means  adopted  by  modern  legislatures  to  secure  harmony 
and  unity  in  the  state. 

a1 
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One  of  the  most  common  characteristics  of  legislative 

bodies   is   that  they  are   divided     into     two     bodies     or 

,  houses — the  upper  and  lower.       This  is  known 
Unicameral  ,       .  .  ^*\  ,  ,  ,,       T     ,- 

and  as  the  bicameral   system   {camera  is  the  .Latin 

or|aniesaa'     *or   'chamber.')      the  bicameral   system  is   all 
tion-  but     universal     in     modern     governments;     in 

only  a  few  cases  does  the  unicameral  or  one-chamber 
system  exist.  Modern  examples  of  states  that  have,  or  till 
recently  have  had  the  unicameral  system  are  Greece, 
Serbia,  and  several  units  of  bigger  states,  e.g.,  some  of  the 
old  German  states,  some  of  the  Swiss  cantons,  and  the 
Canadian  provinces.  None  of  the  latter  is  typical  in- 
somuch as  they  are  all  subordinate  law-making  bodies. 
In  modern  independent  states  the  bicameral  system  is 
the  rule.  The  constitutions  analysed  in  this  book  show 
several  types  of  the  two-chamber  system — the  House  of 
Lords  and  House  of  Commons  in  the  United  Kingdom ; 
the  Senate  and  House  of  Deputies  in  France:  the 
Reichstag  and  Bundesrath  in  the  pre- War  Germany,  the 
Reichstag  and  Reich  srath  in  the  present  German  con- 
stitution: the  House  of  Representatives  and  the  Senate 
in  the  United  States;  and  the  Legislative  Assembly  and 
the  Council  of  State  in  India. 

The  unicameral  system  has,  generally  speaking,   been 

weighed  in  the  balance  and  found  wanting.       The  most 

conspicuous     historical     examples     of     it     are 

unicameral  furnished  by  France.     The  National  Assemblv 

system.        of    ]T91     aftflp   the   Revolution,    decided  in    its 

favour,  but  the  experiment  did  not  last  many  years  :  the 
very  conditions  of  its  existence  foreshadowed  its  failure. 
A  unicameral  system  leads  to  hasty  legislation,  internal 
strife,  class  struggles,  and  general  instability.  These 
self-same  conditions  allowed  it  to  exist  in  France  and 
caused  it  to  die.  Another  example  of  how  unsettled 
political  conditions  brought  about  a  single  chamber  is 
furnished  by  the  English  Commonwealth  which  followed 
the   Great   Rebellion.      In  this  case  the   House   of   Lords 
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was  abolished  in  England,  soon  however  to  be  restored 
Unicameral  systems  result   irom   unstable  conditions   of 
government  and,  once  existent,  are  a  cause  of  them. 

Political  experience  condemns  the  unicameral  system, 

and    even    the    most    rampant    champions    of     popular 

lights       hesitate       before      condemning        the 

The  -  -.  -r-r 

Bicameral  bicameral  system.  The  House  of  Lords  in 
England  is  very  frequently  condemned  now-a- 
days,  not  because  it  is  a  second  chamber  but  because 
it  is  an  anomalously  constituted  second  chamber.  What, 
the  enemies  of  the  House  of  Lords  want  is  not  a  single 
house  of  legislature,  but  two  houses  properly  constituted. 
The  reasons  for  the  existence  of  a  twc-chambered 
system  of  legislature  are  many.  The  chief  one  is  the 
Reasons  prevention  of  hasty  legislation.  It  is  one  of 
system!  *ne  three  methods  for  such  prevention,  the 
vent° Hasty  °^ner  *wo  being  a  constitution  and  procedure. 
Legislation.  The  electorate  also  is  a  preventative  of  hasty 
measures,  but  often  it  is  the  chief  compelling  power  in 
hasty  legislation.  Where  a  second  chamber  exists  there 
is  less  likelihod  of  ill-considered  measures  becoming  law, 
because  more  consideration  is  given  to  tthem.  A  single 
chamber,  specially  in  the  modern  days  of  popular  gov- 
ernment, is  liable  to  be  carried  away  by  momentary 
impulses  or  persuaded  by  the.  powerful  rhetoric  of  one 
man ;  but  where  there  is  another  house  to  consider  a 
measure,  a  brake  is  added  to  the  wheel  of  legislation. 
Ill-considered  legislation  has  thus  less  chance  of  passing. 
On  the  other  hand,  the  fact  that  one  chamber  feels  that 
its  responsibility  is  not  final  may  lead  to  less  considered 
and  balanced  action  than  would  be  the  case  did  final 
responsibilitv  rest  with  it. 
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Another  reason  for  the  existence  of  second  chambers 
is  the  representation  of  interests  and  minorities.  In 
modern  nations  suffrage  rests  on  a  wide  basis 
Represent*  with  the  result  that  there  is  a  constant  tug-of- 
tnterests  w&r  °f  interests  of  class  against  ckiss  or  trade 
Minorities.  agalns*  trade.  In  the  days  of  autocracy  there 
was  no  place  for  representation  beyond  the  ex- 
pression of  opinion  to  the  autocrat  by  leading  men  in 
any  particular  interest.  With  the  expansion  of  the 
suffrage,  however,  the  first  or  lower  chambers  have  be- 
come more  and  more  "  popular,"  i.e.,  representative  of 
the  proletariat  as  distinct  from  the  moneyed  or  upper 
classes.  These  "upper'  classes  must  have  their 
interests  safeguarded,  hence  their  claim  to  be  represent- 
ed in  the  second  chamber.  A  second  chamber  is — and  in 
fact  should  be — conservative  in  temperament.  As  we 
have  seen,  the  ideal  of  political  progress  is  "  conserva- 
tive innovation."  The  popular  houses  are  always  ready 
to  innovate  and  the  conservative  element  should  be  sup- 
plied by  the  second  chambers.  From  this  point  of  view 
it  may  well  be  argued  that  the  second  chamber  should 
be  as  free  as  possible  from  party  bias.  The  actual  facts 
of  political  life,  however,  show  quite  as  strong  party 
divisions  in  second  as  in  first  chambers.  Special 
measures  are  often  adopted  to  prevent  such  bias — special 
methods  of  election, — special  qualifications  of  the  repre- 
sentative,— special  periods  of  tenure  and  special  periods 
of  election  for  part,  of  the  house,  as  in  the  French  system. 

One  of  these  points — special  qualifications — suggests 
another  of  the  main  reasons  for  the  existence  of  a 
3.  For  the  second  chamber,  viz.,  the  necessity  of  choosing 
of'abie"  specially  able  and  experienced  men  for  the 
Men.  work   of      legislation.        A      popularly   elected 

house  might  conceivably  elect  a  number  of  men.  who, 
though  fit  enough  in  one  path  of  life,  are  not  fitted  for 
the  work  of  general  legislation.  The  deficiency  must  be 
supplied  by  a  fitter  selection   in   an   upper  house,    which 
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is  less  liable  to  be  affected  by  passing  political  whims. 
Upper  houses  should  be  placed  as  far  away  as  possible 
from  the  tempest  of  popular  elections,  so  that  the  mem- 
bers of  them  may  consult  not  their  own  interests  at  the 
next  election  but  the  interests  of  the  nation  as  a  whole. 

It  is  only  in  this  way  that  the  tyranny  oc  popular 
majorities  can  be  avoided.  Were  second  chambers  com- 
posed in  exactly  the  same  way  as  lower  chambers — dis- 
solvable in  the  same  way,  elected  in  the  same  way, 
having-  the  same  tenure,  etc. — then  the  upper  would  be 
merely  a  reflection  of  the  lower  chamber,  and  there  would 
be  no  rational  justification  for  their  existence. 

There  is  still  another  reason  which  is  a  result  of 
modern  development! — the  representation  of  individual 
«.  Repre-  stiates  in  a  Federal  Union,  e.g.,  Germany  and 
of  states  the  United  States  of  America.  The  Bundes- 
Oov8ri£eral  ra*n  anc*  *ne  Senate  are  composed  on  a  state, 
ment.  and  not  on  a  population  basis. 

IS"o  general  rule  can  be  set  down  which  regulates  the 
relations  of  first  and  second  chambers.  The  first  chamb- 
Re'a.ti°ns  er  initiates  legislative  measures;  the  second 
second  chamber  is  usually  a  revising,  criticising-  body. 
The'second  But  that  is  by  no  means  universal,  as  some 
chamber  second  chambers  can  initiate  legislation  by 
iody!"S,nS  themselves,  thus  reversing  the  ordinary  legis- 
lative process.  Generally  speaking,  the  second  chamber 
is  a  revising  and  criticising  body,  its  composition  being, 
as  we  have  just  seen,  directed  to  its  fitness  for  this  end. 

Second  chambers  have  considerable  influence  in  critic- 
ising  ordinary  legislation,  but    in  one  kind  of  legisla- 
tion—financial— the  lower  or  first  houses  have 
Legfs"  '        as    a    rule    supreme    control.     In    the    United 
lation.  Kingdom,    for  example,    the   House   of   Lords 

has  practically  no  (power  in  financial  legislation.  The 
power  of  the  purse  belongs  to  the  people  in  modern 
democracies,  and  though  the  second  chamber  represents 
capital  and  land — the  wealthy  classes   generally — yet  it 
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has  no  say  in  financial  matters.  Too  much  stress,  how- 
ever, must  not  be  laid  on  the  wealth  element  in  second 
chambers.  In  newer  countries — such  as  the  United 
States  and  Australia — there  is  no  social  line  of  differ- 
ence between  the  lower  and  upper  houses.  The  trend  of 
development  of  modern  democracies  is  to  abolish  such 
a  line,  though  other  means  (especially  the  method  of 
election)  are  used  to  make  the  second  chambers  serve 
their  real  purpose. 

Legislative  bodies,  as  a  rule,  have  powers  of  internal 
organisation  by  themselves.  Sometimes  the  constitution 
organf*  determines  the  main  lines  of  organisation,  as 
ation  of  in  the  American  Senate,  where  the  vice-presi- 
Bodies.  dent  is  the  Constitutional  Chairman  of  the 
Senate.  The  permanent  officials  of  legislative  houses 
are,  as  a  rule,  appointed  by  the  Houses  themselves. 

All  legislative  houses  have  organisations  for  the  des- 
patch of  business.  Certain  types  of  organisation  are 
common  to  modern  legislatures.  Firstly,  and 
organis-  most  important,  is  the  Committee  system. 
Despatch  These  Committees  are  appointed  to  examine 
of  Business  more  closely  than  the  full  legislature  could, 
measures  proposed  in  the  house.  Some- 
times the  committees  are  temporary:  they  are 
appointed  for  a  special  temporary  purpose  and  cease  when 
the  purpose  is  served.  Sometimes  they  are  standing  or 
permanent  committees.  The  committees  are  as  far  as 
possible  representative  of  all  opinions.  There  is  a 
tendency  in  some  modern  states  to  appoint  party  com- 
mittees, but  party  committees  really  defeat  the  very 
objects  for  which  they  exist.  In  the  new  German  Con- 
stitution the  Committee  system  is  carried  further.  By 
it  permanent  Committees  are  formed,  which  continue 
in  spitJe  of  dissolution  of  the  lower  house. 
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In  all  law-making*  bodies  rules  for  the  conduct  of 
business  are  necessary.     These  rules  or  procedure  of  the 

various  parliaments  of  the  world  have  two 
Procedure.  •  i_  •  •  ,  -  ^ 

opposing  objects  :  one  is  to  prevent  hasty  legis- 
lation ;  the  other  is  to  prevent  delay  or  con- 
fusion. The  most  importanti  part  of  procedure  is  the 
number  of  readings  through  which  a  bill  must  go.  Pro- 
cedure of  this  type  prevents  haisty  legislation.  The  pro- 
cedure which  prevents  undue  delay  relates  to  length  of 
speeches,  the  end  of  debates  and  similar  subjects.  In 
large  bodies  unlimited  discussion  on  measures  would 
make  the  actual  work  of  legislation  almost  impossible. 

The  general  course  of  legislation  in  modern  legisla- 
tures also  shows  certain  similarities.  Laws  may  be 
initiated  in  either  the  upper  or  the  lower  house.  The 
assent  of  both  houses  is  necessary  for  the  passing  of  a 
law ;  and  a  quorum  or  minimum  number  of  members 
must  be  present  before  a  vote  is  valid.  The  number 
of  a  quorum  varies  from  house  to  house  and  state  to 
state.  A  majority  vote  provided  a  quorum  is  present  is 
decisive  in  ordinary  legislation.  In  modern  states  the 
lower  houses  of  the  legislatures  are  taking  to  themselves 
more  and  more  the  control  of  financial  legislation. 

8.     Modern  Methods  of  Direct  Legislation. 

The  theoretical  and  political  difficulties  of  the  repre- 
sentative system  have  led  to  the  desire  on  the  part  of 

many  to  make  the  citizens  as  a  whole  respon- 
Direct"  sible  for  legislation.  The  theory  of  modern 
cracy"  direct  democracy  comes  from  Rousseau,  and  is 

expressed  in  his  doctrine  of  the  General  Will. 
In  practice  the  representative  system  has  proved  often 
very  unjust.  Minorities  as  a  rule  are  unrepresented ; 
legislatures  elected  for  a  period  of  time  sometimes  lose 
touch  with  the  electorate,  and  before  the  members  can 
be  dismissed  by  new  elections,  new  and  undemocratic 
laws  are  passed.     These  and  similar  arguments  have  led 
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the  idea  of  people  essenibling  is  a  mere  ehiniaera;  but  it 
initiative  and  referendum,  or  as  the  French  call  it,  the 
plebiscite.  One  of  the  chief  reasons  of  the  modern 
agitation  for  the  referendum  is  the  example  of  Switzer- 
land. 

The  initiative  is  the  system,  by  which  a  certain 
number  of  voters  (the  number  being  fixed  by  statute) 
The  may  both  petition  and  compel  the  legislature 

initiative,  to  introduce  a  certain  type  of  law.  In  one 
kind  of  initiative,  sometimes  called  the  forrnuiative 
initiative,  the  voters  may  draft  a  bill  and  compel  the 
legislature  to  consider  it.  After  the  legislature  considers 
and  passes  the  bill,  they  must  resubmit  it  to  the  popular 
vote. 

Literally  the  word  "  referendum  '  means  "  must  be 
referred,"  and  the  full  meaning  is  "must  be  re- 
Th  f erred   to  the   people."        In   plain   words   the 

Reteren-  referendum  is  a  popular  vote  on  laws  or 
dum"  legislative  questions  which  have  already   been 

discussed  by  the  representative  body  of  the  nation. 
The  principle  underlying  any  form  of  referendum 
is  the  democratic  ideal  of  going  behind  the  in- 
terpretation of  popular  will  by  delegates  or  re- 
presentatives to  the  fountain  of  authority — the  will  of 
the  people  as  expressed  by  a  direct  vote  of  the  majority 
of  citizens  qualified  to  vote. 

The  idea,  of  referendum  is  no  new  one.  The  people 
of  Rome  assembled  in  the  capital,  and  there  exercised 
their  sovereign  authority:  the  Greeks,  the  Macedonians 
and  the  ancient  Franks  held  councils  of  the  tpeople.  In 
his  writings  Rousseau  did  not  hesitate  to  declare  that  the 
happiest  people  were  a  company  of  peasants  sit- 
ting under  the  shade  of  an  oak  tree  '  conduct- 
ing the  affairs  of  the  nation  with  a  degree  of  wisdom 
and  equity  that  do  honour  to  human  nature."  The 
idea  of  direct  government  by  the  people  was  also  favoured 
by  Rousseau,  who  wrote:   "Some  will  perhaps  think  that 
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the  idea  of  people  essembling  is  a  mere  chimsera ;  but  it 
it  is  so  now,  it  was  not  so  two  thousand  years  ago,  and 
I  should  be  glad  to  know  whether  men  have  changed  in 
their  nature."  The  modern  institution  of  referendum 
is  based  upon  abstract  theories  of  popular  rights, 
derived  mainly  from  these  and  similar  teachings  of 
Rousseau. 

The  referendum  may  be  (a)  facultative  or  optional — 
that  is,  it  may  be  brought  into  action  on  the  petition 
of  a  certain  number  of  voters;  or  (b)  compulsory  or 
obligatory,  in  which  all  laws  must  be  submitted  to 
popular  vote.  The  referendum  thus  means  that  matters, 
are  "  referred  "  to  the  people,  and  that  the  popular  will 
finally  controls  legislation. 

The  home  of  the  referendum.  Switzerland,  the  most 
democratic  country  in  Europe,  is  a  small  state,  organised 
The  as  a  federal  union  in  which  the  individual  states 

rtf/JT6.".;       are  known  as  cantons.     The  supreme  legislative 

mini    |n  1  .  *j  .  o 

switzer-  and  executive  authority  is  vested  m  a*  parliament 
of  two  houses,  namely,  the  State  Council  and 
National  Council.  The  upper  house  has  44  mem- 
bers, two  for  each  canton:  the  National  Council 
of  189  members,  chosen  by  direct  election,  has 
one     member     for     every     20,000      inhabitants.  A 

general  election  takes  place  every  three  years.  Both 
chambers  taken  together  form  rhie  Federal  Assembly, 
which  is  the  supreme  power  in  the  state.  The  chief 
executive  authority  is  the  Federal  Council  (Bundesrath), 
consisting*  of  seven  members  and  elected  for  three  years 
by  the  Federal  Assembly.  These  members  must  devote 
their  whole  attention  to  their  executive  jrork.  Thp 
executive  body  introduces  all  measures  into  the  legislative 
councils  and  takes  jpart  in  the  proceedings.  The  Presi- 
dent and  Vice-President  of  the  Council  are  the  first 
magistrates.  Both  are  elected  by  the  Federal  Assembly 
for  one  year  and  are  not  re-eligible  for  the  same  offVe 
till  after  one  vear's  interval. 
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The  local  government  of  Switzerland  is  by  cantons,  with 
full  popular  control.  In  the  smaller  cantons  the  people 
meet  together  as  a  whole  and  make  laws  for  themselves 
(Landsgemeinden).  In  the  larger  cantons  a  legislative 
body  is  elected,  but  the  initiative  and  referendum  are 
also  in  force. 

The  practice  of  referring  proposed  laws  to  the  people 
^prevailed  in  the  cantons  before  it  was  applied  to  the 
central  government.  It  was  applied  in  the  cantons 
primarily  to  constitutional  matters  and  afterwards  to 
ordinary  laws.  The  Swiss  thus  had  a  long  tradition  of 
popular  local  government  behind  them  before  the  refer- 
endum became  an  instrument  for  the  national 
government. 

In  the  federal  government  of  Switzerland  the 
referendum  is  compulsory  for  constitutional  amendment, 
and  is  facultative  or  optional,  at  the  request  of  30,000 
citizens  or  the  legislatures  of  eight  cantons,  for  ordinary 
laws.  For  constitutional  amendment  the  initiative  may 
be  used  at  the  request  of  50,000  citizens.  Xo  federal 
initiative  exists  for  ordinary  laws.  In  all  the  canton^ 
the  referendum  is  compulsory  for  constitutional  changes. 
In  all  the  cantons  save  one  (Freiburg),  and  those  with 
direct  assemblies  (Landsgemeinden)  the  referendum, 
either  compulsory  or  facultative  exists;  the  number  of 
votes  (in  the  case  of  the  facultative)  necessary  for 
demanding  a  referendum  depends  on  the  population. 
In  all  save  one  canton  the  initiative  may  be  used  for 
constitutional  amendment,  and  in  all  but  three  for 
ordinary  legislation . 

The  actual  cases  in  which  the  referendum  has  been 
used  in  Switzerland  show  the  rather  surprising  result 
that  the  people  are  more  inclined  to  reject  than  to  pass 
laws.  It  has  proved  a  conservative,  not  a  radical  or  re- 
volutionary measure.  The  referendum  is  thus  a  type 
oi  veto  on  legislation.     Whereas  in  many  modern  states 
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the  veto  or  partial  veto  lies  with  the  head  of  the  execu- 
tive, in  the  referendum  the  veto  lies  with  the  people. 

The  referendum  has  been  adopted  in  several  states  in 
the  United  States  for  particular  purposes.  There  is  no 
national  referendum  in  America;  it  is  applied 
in  the  only  in  state  governments  for  particular  pur- 
states!  poses,  or  in  local  government  (as  in  municipal- 
ities). The  referendum  is  in  vogue  in  several 
other  countries  for  constitutional  amendment. 

The  supporters  of  the  initiative  aud  referendum  usually 
bring  forward  the  following  merits  of  such  direct  legis- 
lation :  U)  That  it  makes  the  sovereignty  of 
fAr§andentS  ^e  PeoPle  a  reality,  compelling  reluctant 
against  legislatures  to  act  in  a  certain  way;  (2)  that  it 
fereiufum.  destroys  party  and  sectional  legislation,  the 
people  as  a  whole  being  less  likely  to  split  up  into 
parties  when  they  are  given  individual  proposals  to 
consider;  (3)  that,  in  the  case  of  local  government  it  leads 
to  harmony — all  interests  being  taken  into  account ;  (4) 
that  it  arouses  public  interest  in  legislation  as  distinct 
from  politics,  or  general  political  interests;  and  (5),  one 
of  the  most  powerful  arguments  in  favour  of  a  refer- 
endum, that  it  compels  men  carefully  to  think  of  the  laws 
that  govern  them  and  that  it  saddles  them  with  their 
share  of  national  responsibility. 

Against  the  referendum  is  the  important  objection 
thatl  it  submits  laws:  to  the  most  ignorant  classes.  'Repre- 
sentatives are  usually  better  educated  men  than  the  tnass 
of  electors,  and  as  such  are  fitter  to  control  legislation. 
Actual  experience,  moreover,  shows  that  the  percentage 
of  votes  in  a  referendum  is  small.  The  referendum  does 
not  create  interest  in  legislation,  but  it  opens  the  way 
to  party  influences  because  parties  are  better  organised 
than  the  electorates.  It  also  encourages  agitators.  Again, 
if  legislatures  are  compelled  to  obey  electorates  in  every 
law,  the  legislatures  will  lose  their  standing  and  res- 
ponsibility.    Able  men  would  prefer  to  be  electors,  not 


348  POLITICAL   SCIENCE. 

representatives,  in  such  a  system.  Further,  it  is  impos- 
sible so  to  draft  laws  on  complicated  subjects,  such  as 
the  tariff,  to  make  them  easily  understood  by  the  masses. 
It  is  claimed  that  the  adoption  of  the  referendum  in 
Switzerland  has  resulted  in  a  complete  destruction  of 
parliamentary  government  in  the  English  sense  of  the 
word  and  has  reduced  the  National  Chamber  of 
Switzerland  to  a  mere  collection  of  "  registering 
ciphers." 

Finally,  the  Swiss  example  is  misleading.  The 
cantonal  councils  are  really  responsible  for  legislation, 
and  their  laws  are  rarely  amended  by  the  people.  The 
Swiss  referendum  is  successful  because  of  the 
traditions  of  the  Swiss  people.  It  is  also  conservative, 
whereas  its  ordinary  advocate^  support  it  as  a  measure 
of  radical  reform  or  revolution. 


CHAPTER  XIV. 

THE   EXECUTIVE    AND   JUDICIARY. 

A.   THE  EXECUTIVE. 

1.     Meaning  and  Appointment  of  the  Executive. 

The  executive  is  that   branch  of  government  which 
carries  out  or  executes  the  will  of     the     people  as  for- 
mulated in  the  laws.     In  its  widest  sense  the 
Meanings     executive    includes     all    officials    engaged    in 
tivev*  carrying  out  the  work  of  government  except 

those  who  make  or  interpret  the  laws,  i.e.,  the 
legislative  and  the  judicial.  In  this  wide  sense,  the 
executive  includes  every  one  from  the  highest  official  to 
the  lowest  menial,  from  the  Governor-General  to  the 
policeman  or  village  chowkidar.  The  word,  however,  is 
used  in  a  narrower  as  well  as  in  a  wider  sense.  In 
the  narrower  sense  it  denotes  the  heads  of  the  executive 
departments,  for  example,  the  President  and  the 
ministers  in  the  United  States,  and,  in  England,  the 
Prime  Minister  and  the  Cabinet.  Thus  when  we  speak 
of  the  executive  in  Great  Britain  we  may  mean  either 
the  Prime  Minister  and  the  members  of  the  Cabinet,  or 
all  the  executive  officials  from  the  highest  to  the  lowest. 
Sometimes  the  highest  officials  are  called  the  executive 
proper,  while  the  others,  that  is,  those  who  carry  out 
the  details  of  a  policy  laid  down  by  the  heads  are  called 
the  administration  or  the  administrative  officials. 

A  distinction  must  be  made  between  nominal  and  real 

executives.     In  Great  Britain  and  India — in  fact,  in  all 

the    British    Empire — the    executive    work    is 

and  Real     carried  out  in  the  name  of  the  Crown.       The 

Executives.    familiar  ietters   Q.   H.   M.   S.    always   indicate 

the  head  of  the  executive  in  the  British  svstem. 
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The  king-,  however,    is  the  nominal  head.     The  real  head 
in  Britain  is  the  Cabinet. 

The  most  essential  quality  for  the  executive  is  unity. 
Every    executive    act    involves    a    single    act    of    will. 

Unity  of  purpose,  secrecy,  quickness  of  deci- 
Essentjai  sion  and  action,  are  better  secured  by  one 
jnUExeciiSt-  tnan  by  many.  For  deliberation  and  legisl- 
work  ation    two  heads  are  better     than      one;      for 

execution  one  head  is  better  than  two,  or  more. 
Unity,  finality,  quickness,  and  secrecy,  the  essentials 
of  good  executive  work,  all  require  an  executive  organ- 
isation where  one  voice  is  finally  supreme.  Thus  in  the 
United  States  of  America,  the  President  is  the  final 
executive  authority.  In  Great  Britain,  where  there  is 
the  Cabinet  or  a  body  of  executive  officers,  the  Prime 
Minister  dominates  the  others.  In  a  plural  executive 
time  is  spent  in  argument  and  discussion.  The  mem- 
bers check  each  other,  and,  particularly  in  times  of  war 
or  civil  trouble,  when  quick  decision  is  necessary,  this 
is  dangerous.  The  executive  is  not  a  proper  body  for 
discussion.  Discussion  should  take  place  in  the  laying 
down  of  general  principles  of  action  or  legislation. 
Once  the  laws-  are  enunciated  or  passed  it  is  the  duty 
of  the  executive  to  carry  them  out  as  quickly  and  effi- 
ciently as  possible.  It  is,  of  course,  also  the  duty  of 
the  legislature  to  make  the  laws  as  clear  as  possible  in 
order  to  prevent  subsequent  discussion  by  the  executive. 
In  existing  governments  there  is  no  uniform  method 
of  appointing    the    executive;  but   three    general   ways 

may  be  enumerated:  (1)  by  hereditary  suc- 
Iheoint  cession>"  (2)  by  election,  which  may  be  of  three 
ment'"  '  types:  (a)  directly  by  the  jpeople ;  (6)  indirect- 
°ExSltive.    ty   °y  thf  People;   (c)   by  the   legislature;   (3> 

by  selection  or  nomination. 
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Hereditary  executives  exist  in  the  older  countries  of 
the  world.  According  to  this  system,  office  goes  by 
1.  Hered-  descent,  usually  according  to  the  law  ot 
Execut-  primogeniture.  The  tenure  is  life-long.  In 
iwes.  newer  countries  the      hereditary   principle  has 

invariably  been  rejplaced  by  either  the  elective  or  selec- 
tive principle.        TV  here      the   hereditary  executive  does 
exist,     it     has     the  merit  of  long-  historical  traditions- 
behind  it,  and  the  very  length  of  its  historical  connec- 
tion gives  it  a  stability    which  elected    executives  fre- 
quently do  not  have.     The  real  stability  of  hereditary 
executives,  however,   does  not  depend  upon  their  histor- 
ical antecedents,  but  upon  the  extent  to  which  they  rest 
upon  the  will  of  the  people.     In  many  cases  hereditary 
executives    are    nominal  and    not  real    executives,    for 
example,    in    .Great    Britain,    Italy    and    Belgium.     In 
Great  Britain,  particularly,  the  hereditary  principle  rests 
on  the  will  of  the  people.     The  Great  War  has  shown 
in  a  most  remarkable  way  how  deeply  rooted  the  hered- 
itary principle  is  in  the  English   constitutional   system. 
Whereas    the   War  was  responsible  for  the    fall  of   the 
hereditary   executives  in   Russia,    Austria-Hungary,    the 
German  Empire   and   German   states,    and    Bulgaria,    it 
established  the    English    Crown    more   firmly   than    ever, 
both  in  the  English   constitutional   system   and   in   the 
hearts  of  the  people. 

Another  merit  of  the  hereditary  principle  is  that  it 
gives  a  certain  amount  of  both  national  and  inter- 
national glory  to  the  executive:  There  is  always  some- 
thing more  dazzling  and  more  impressive  in  the  cere- 
monies surrounding  royalty  than  there  is  in  the  simplic- 
ity surrounding  an  elected  executive.  In  the  case  of 
the  king  of  England  this  is  particularly  true,  for  the 
king  is  not  only  the  executive  head  of'  Great  Britain, 
but  ultimately  the  supreme  executive  in  the  largest 
empire  the  world  has   ever  known. 

The  general  argument  against  the  hereditary  principle 
in    the   executive   is  that  heredity  provides  no   criterion 
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for  the  choice  of  an  able  executive.  History  abounds 
with  examples  where  hereditary  executives  have  ruined 
their  governments.  The  recent  examples  of  both  Russia 
and  Germany  show  how  the  hereditary  head  of  an  execut- 
ive may  be  either  incapable  of  conducting  the  affairs 
of  government  or  may  pursue  a  policy  which  is  destruc- 
tive of  the  very  foundations  of  government.  In  both 
these  cases,  it  is  to  be  noted  that  the  hereditary  execu- 
tive was  not  responsible  to  the  legislature.  Where,  as  in 
Great  Britain,  the  executive  is  responsible  to  the  legisla- 
ture, the  danger  of  revolution  is  at  a  minimum.  The 
hereditary  executive  is  nominal,  not  real.  It  combines 
in  itself  the  merits  of  the  hereditary  principle  with  those 
of  an  elected  or  a  selected  executive,  i.e.,  responsibility 
to  the  legislature  or,  ultimately,  to  the  people. 

(a)     In  several  governments  the  executives  are  elected 
directly.     For  example,  in  Brazil  the  president  and  the 

vice-president  are  elected  by  direct  popular 
2.  Elective  vote.  History  also  give?  examples  of  elective 
{I^Direct55'  monarchies.  Elective  executives  of  this  type 
Election.       exjst  also  in  the  states  of  the  United  States  of 

America.  The  idea  underlying  popular 
election  is  that  the  executive  should  have  the  confidence 
of  the  people.  An  elected  president  or  governor  must 
feel  a  certain  amount  of  responsibility,  even  though  when 
once  elected  he  may  have  very  full  powers.  Supporters 
of  the  principle  of  election  hold  also  that  the 
exercise  of  the  vote  ,  for  the  executive,  just  as 
for  the  legislature,  creates  an  interest  in  public 
affairs  on  the  part  of  masses.  !\o  doubt  the 
people  do  receive  a  certain  amount  of  political  education 
by  electing  the  executive,  but  experience  has  proved  the 
disadvantages  of  election  to  be  far  greater  than  its  ad- 
vantages. In  the  first  place,  the  people,  unless  the 
area  of  choice  is  small,  are  not  as  a  rule  fit  to  judge 
the  executive  capabilities  of  a  candidate.  In  the  second 
place,   the  elective  system  involves  intrigue,   corruption 
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and  ill-feeling,  not  only  during"  the  period  of  election, 
but  at  all  times.  As  soon  as  one  candidate  is  elected 
those  who  aspire  to  succeed  him  proceed  to  canvass  the 
people.  Party  feeling-  is  perpetually  kept  alive,  and  at 
the  actual  election  times,  it  often  becomes  very  bitter. 
Not  only  so,  it  may  lead  even  to  foreign  intrigue.  In 
France,  in  1804,  hereditary  monarchy  was  reinstituted, 
because  of  the  evil  of  popular  election,  and  the  power 
brought  to  bear  on  the  election  by  foreign  governments. 
It  is  well  known  that  during  the  Great  War,  German 
intrigue  was  rampant  in  America  during  the  presidential 
states. 

The  evils  of  election  are  more  marked  when  election 
applies  to  the  lower  as  well  as  to  the  higher  executive 
posts.  In  the  state  governments  in  America,  where 
election  is  very  common,  it  often  happens  that  technical 
skill  and  personal  capacity,  the  chief  qualities  necessary 
in  an  executive  officer,  are  completely  obscured  by  party 
feeling.  The  party  system  in  America,  with  its  complete 
organisation,  combined  with  the  short  periods  of  tenure 
of  office,  has  done  a  great  deal  of  harm  in  the  American 
states. 

(b)  Indirect  election  is  common.     In  the  United  States 
of  America,  the  president  is  elected  by  an  electoral  college 
.in  which  every  state  has  as  many  representat- 
Eiection.      ives  as  it  has  in  Congress.     In  the  Argentine 
Republic,  the  procedure  is  similar.     In  Chile, 
the  president  is  elected  by  delegates  nominated  by  ballot 
by  the   people.     The  aim   of   indirect  election   is   to  re- 
strict the  choice  to    persons    who  -  are    better    qualified 
to  judge  than  the  masses  themselves.     Indirect  election 
to  a  certain  extent  also  prevents  the  rancour  and  ill-feel- 
ing   which  accompany  direct  election.     In  theory  there 
is  little  to  be  said  against  indirect  election.       But  in 
practice    the  delegates  or  electors  tend  to  become  mere 
party  puppets  with  no  independence  of  judgment.     The 
elections  are  indirect  only  in  name.    In  the  United  States 

Bl 


354  POLITICAL    SCIENCE. 

of  America,  for  example,  the  election  for  the  president- 
ship is  nominally  indirect,  but  really  it  is  direct.  In  the 
early  days  of  the  presidential  election  the  delegates  acted 
independently,  but  now  they  vote  as  members  of  a  party. 
The  party  system  thus  combines  the  principles  of  direct 
and  of  indirect  election. 

(c)  A  type  of  indirect  election  is  election  by  the  legis- 
lature.      In    France,    the    president    is    elected    by    the 

National  Assembly,  which  consist;  of  the  two 
by  the°  '  "  Houses  of  the  Legislature  sitting  together  at 
Legisiat-      Versailles.     The   idea  underlying  this  type  of 

election  is  that  the  legislature  is  the  best  quali- 
fied body  of  electors.  In  most  modem  democracies,  elec- 
tion of  all  types,  direct  or  indirect,  tends  to  become  a  mat- 
ter of  party  organisation.  Legislatures  are  divided  into 
parties,  and  their  elections  are  party  elections.  The  chief 
point  in  favour  of  election  by  the  legislature  is  that  the 
executive  so  elected  is  of  the  same  party  as  the  majority  in 
the  legislature.  He  will  thus  be  able  to  work  smoothly  with 
the  legislature.  According  to  the  theory  of  the  separa- 
tion of  powers,  the  legislative  and  the  executive  functions 
in  the  United  States  were  so  sharply  cut  off  from  each 
other  as  to  endanger  the  smooth  working  of  government. 
The  party  system  with  its  almost  direct  method  of 
election  of  the  president  grew  up  to  secure  harmony,  for 
in  actual  practice  government  is  very  difficult  if  the 
legislature  and  the  executive  do  not  agree.  The  same 
is  true  in  Britain,  and  in  other  countries  with  Cabinet 
governments,  where  the  head  of  the  real  executive, 
the  Prime  Minister,  although  technically  appointed  by 
the  King,  is  virtually  elected  by  the  party  in  power*  in  the 
House  of  Commons,  for  he  must  be  ilre  recognised  leader 
of  that  party. 
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This  method  of  appointment  to  executive  posts  is 
applicable  particularly  to  subordinate  officers.     It  applies 

to  all  the  subordinate  governments  in  the 
toSeirCt'  British  Empire.  The  Governors-General  of 
u,nminat'      India,  Canada,  Australia,  etc.,  are  selected  by 

the  British  Government.  The  value  of  this 
method  of  selection  is  that  personal  qualities  can  be  taken 
into  account.  Before  the  appointment,  the  record 
of  work  and  qualifications  of  the  officers  fitted  for  the  post 
are  carefully  examined.  The  appointment  takes  place  in 
a  judicial  manner.  His  past  work  and  personal 
qualities  are  judged  in  relation  to  the  work  the  official 
will  have  to  do  in  his  new  appointment.  The  method  of 
selection  is  particularly  necessary  in  lower  executive  or 
administrative  posts.  Different  offices  require  different 
qualifications.  Some  require  general  administrative 
ability;  some  require  special  or  technical  qualifications. 
The  best  judges  for  making  such  appointments  are  the 
men  who  have  passed  through  the  offices  themselves,  or 
who  have  a  definite  knowledge  of  the  work  to  be  done. 
The  official  superiors  of  executive  officers  are  best  quali- 
fied to  judge  the  abilities  of  their  inferior  officers,  and, 
therefore,  to  recommend  or  withhold  appointments. 

2.     Plural  and  Single  Executives. 

A  distinction  is  often  made  between  single  and  plural 
executives.  In  a  single  executive,  the  final  control  be- 
The  longs  to  one  individual.     In  a  plural  executive 

Meaning       the  control  lies  with  two  individuals   or  with 
Executives,  a  council  of  several  individuals. 

There  are  many  historical  examples  of  plural  execu- 
tives. In  Sparta  there  was  double  kingship :  in  Borne 
there  were  two  consuls.  In  France  at  the 
Examples  time  of  the  Revolution,  the  Directory  vas  a 
working  plural  executive.  Several  of  the  revolutionary 
executives  execu+iTes  of  France  were  plural.  Plurality,  it 
was  reckoned,  would  prevent  tyranny.     France 
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had  had  a  long  history  of  despotism,  and  not 
unnaturally  the  French  people  thought  that  the- 
chief  safeguard  against  despotism  was  the  aboli- 
tion of  a  single  executive  head.  Experience  has 
proved  that  where  plural  executives  have  succeeded, 
1he  cause  of  success  has  been  either  personal  or  due 
to  the  fact  that  the  functions  of  government  were  so 
sub-divided  that  each  function  had  practically  a  single 
executive  head.  In  other  words,  plural  executives  have 
succeeded  where  they  have  adopted  the  underlying  prin- 
ciple of  the  single  executive.  In  Switzerland,  at  the 
present  time,  there  is  a  plural  executive.  The  chief  exe- 
cutive in  Switzerland  is  a  board  of  seven  persons  called 
the  Federal  Council.  This  board  is  elected  for  three  years 
by  the  two  legislative  houses  sitting  together.  One  of 
the  seven  members  is  elected  president,  but  his  powers 
are  only  the  powers  of  the  chairman  of  a  meeting.  In 
practice,  the  members  of  the  council  divide  their  work 
into  departments ;  each  member  is  in  charge  of 
a  department.  Thus  the  Swiss  executive  indirectly 
adopts  the  principle  of  the  single  executive.  The 
existence  of  plural  executives  in  Switzerland  is 
due  mainly  to  the  history  of  the  Swiss  people. 
They  have  been  used  to  this  type  of  government 
for  generations,  not  only  in  central,  but  also  in 
local     government.  Another     noteworthy     point     in 

connection  with  the  Swiss  plural  executives  is  the  control 
of  the  executive  by  the  legislature.  In  a  responsible 
government,  the  executive  is  responsible  to  the  legis- 
lature, not  only  because  their  duty  is  to  carry  out  the 
laws  passed  by  the  legislature,  but  also  because  by 
questions  and  interpellations  the  legislature  exercises  a 
continual  supervision  over  the  executive.  It  is,  there- 
fore, difficult  to  understand  why  the  manifest  advantages 
of  single  executive  government  should  be  sacrificed  in 
responsible  government  to  the  dubious  advantage  of  the 
plural  executive.        The  uuity,   directness  and  swiftness 
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of  action  which  is  possible  in  al  single  executive  is  impos- 
sible in  plural  executive,  save  where  the  executive  adopt? 
the  underlying  principle  of  a  single  executive. 

The  plural  executive  must  not  be  confused  with  the  sub- 
division or  delegation  of  powers.     In  modern  government 
no  man  can  carry  out  all  the  executive  work 

o/piwers?  h7  himself-  Work  must  De  divided.  This 
division  of  work  may  be  made  in  various  ways. 
The  work  may  be  sub-divided  amongst  subordinate  officials 
and  the  ultimate  responsibility  rests  on  the  man  at  the 
top.  Or  the  work  may  be  delegated  to  subordinate 
officials.  Final  powers  of  decision  may  be  given  to  sub- 
ordinate officials  according  to  their  position  and  to 
the  importance  of  the  question.  Where  work  is  sub- 
divided in  such  a  way  that  ultimately  every  matter  must 
be  referred  to  the  head  of  the  executive,  there  is  little 
distinction  between  this  and  a  plural  executive.  In  fact 
this  method  has  often  more  evils  than  the  plural  execu- 
tives, because  of  the  enormous  waste  of  time  it  involves. 
In  the  system  of  government  in  India,  for  example,  the 
decentralisation  of  powers  to  subordinate  governments  and 
subordinate  officers  is  not  yet  sufficiently  complete  to 
prevent  the  very  cumbrous  process  by  which  even  minor 
questions  have  to  be  referred  to  higher  officials  before 
they  can  finally  be  decided.  The  present  (1920) 
process  by  which  the  affiliaition  of  collog*es  takes 
place  in  the  University  of  Calcutta  illustrates  the 
evil  of  multiple  authorities.  The  process  starts 
by  an  application  from  am  individual  College  to 
the  University.  The  University  inspects  the  college, 
and  if  it  recommends  affiliation,  it  sends  it's  re- 
commendation to  the  Government  of  India.  The  recom- 
mendation must,  however,  first  proceed  from  the  Govern- 
ment of  Bengal,  and  in  its  process  through  the  Govern- 
ment of  Bengal,  the  petition  has  to  pass  through'  three  or 
four  distinct  authorities — (1)  the  office  of  the  Director  of 
Public     Instruction.     (2)     the     General     Secretary,     (3) 
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Member  of  the  Executive  Council  in  charge  of  Education. 
(4)  the  Governor.  Finally,  it  proceeds  to  the  Government 
of  India,  to  go  through  a  similar  process  there.  If  any 
difficulty  arises  on  its  way,  the  process  becomes  even  more 
intricate :  the  case  will  not  only  be  referred  back  to  the 
original  authorities,  but  it  must  go  through  the  same 
process  all  over  again.  With  the  fuller  delegation  of 
powers  resulting  from  the  India  Act  of  1919  such  cases 
will  now  be  fewer. 

The  delegation  of  powers,  whereby  powers  of  final 
decision  are  given  to  subordinate  officers,  is  essential  in 
;.ll  modern  governments.  Officials  may  have  powers  to 
regulate  their  work,  within  limits,  by  departmental 
orders.  These  orders  are  of  the  nature  of  bye-laws.  In 
a  responsible  government,  the  actions  of  all  officials, 
high  and  low,  are  liable  to  be  questioned  at  any  time  by 
members  of  the  legislature.  In  a  plural  executive  the 
acts  are  the  acts  of  no  one  individual,  but  of  several. 
In  government-by-council  of  this  type  the  chairman  is 
usually  responsible  for  the  conduct  of  the  council,  but 
the  chairman  may  be  compelled  to  accept  a  majority  vote. 
In  such  a  case  it  is  impossible  to  hold  the  chairman  res- 
ponsible for  the  action  of  his  council.  In  a  single  exe- 
cutive, responsibility  can  be  definitely  brought  home  to 
one  individual,  and  this  fact  alone  makes  all  officers  care- 
ful in  the  conduct  of  their  duties. 

The  plural  executive  is  also  to  be  distinguished  from 
the  system  by  which  the  chief  executive  officer  has  asso- 
ciated with  him  an  advisory  council  or  a  board. 
Advisory  This  council  or  board,  in  many  cases,  is  merely 
nominal,  such  as  the  Boards  of  Education  and 
Agriculture,  and  the  Local  Government  Board  in  Eng- 
land. Sometimes  the  board  has  certain  powers  of  con- 
trol over  the  executive.  Thus  in  Great  Britain,  the 
Prime  Minister,  although  he  is  head  of  the  Cabinet,  must 
really  suit  his  views  to  the  views  of  the  Cabinet.  He 
must  act  along  with  them.       In   the  United   States  in 
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matters  such  as  the  making  of  treaties  and  the  appoint- 
ment of  judges  and  other  high  officers,  the  Senate  shares 
the  executive  authority  with  the  president.  In  France, 
the  ministers  hare  considerable  control  over  the  president 
— not  as  ministers  but  as  a  Cabinet.  In  the  German 
Empire,  tlhe  Bundesrath  had  certain  executive  powers. 

In    these     cases    the     principles    of    the     single    and 
the     plural     executive     nave     been     combined.  The 

efficient  working  of  the  system  has  been  evolved  by  ex- 
perience. A  single  executive  has  the  advantage  of  unity, 
decision,  quickness  and  secrecy:  a  plural  executive  pre- 
vents arbitrariness,  oppression  and  encroachment  upon 
the  rule  of  law.,  A  combination  of  the  merits  of  the  two 
is  the  most  advantageous  system.  The  organisation 
which  does  so  as  a  rule  gives  al  single  executive  ultimate 
responsibility  and  at  the  same  time  provides  him  with  an 
advisory  council.  It  is  to  be  noted  that  in  the  examples 
quoted  the  councils  which  work  with  the  'chief  of  the 
executive  are  not  merely  advisory :  they  share  in 
executive  control  according  to  the  constitution.  In 
the  British  system,  the  Prime  Minister,  whether  he 
wishes  it  or  not,  must  take  into  account  the  views  of  the 
Calbinet.  An  advisory  council  without  powers  of 
control  gives  strength  to  executive  officers  without  im- 
peding them.  "With  modern  specialisation  it  is  perfectly 
impossible  for  any  man  to  be  expert  in  every  branch  of 
administration.  He  must  seek  the  advice  of  experts,  and 
in  receiving  advice  he  is  able  to  gauge  not  only  the  various 
bearings  of  particular  problems,  but  to  receive  support 
when  he  is  criticised.  Bv  an  advisorv  council,  the  exe- 
cutive  head  is  able  better  to  interpret  the  temper  of  the 
people.  The  council  also  helps  him  to  understand  local 
conditions  and  to  judge  how  proposed  measures  will  affect 
tthe  areas  of  which  he  himself  has  no  knowledge.  Thus 
the  advantages  of  single  and  plural  executive  are 
combined. 
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In  Great  Britain  the  chief  executive  council  nominally 
is  the  Privy  Council.  The  Privy  Council  used  to  have 
wide  executive,  legislative  and  judicial  powers. 
ffounon's!6  -^  legislative  powers  have  passed  to  Parlia- 
ment. Its  judicial  powers  are  now  very  much 
restricted,  and  its  executive  powers  are  now  only  nominal. 
The  nominal  assent  of  the  Privy  Council  is  necessary 
for  the  issue  of  proclamations,  ordinances  or  orders 
in  council.  The  Cabinet  is  the  real  executive.  The 
Cabinet  is  a  non-legal  body :  the  Privy  Council  is  a 
legal  body.  The  members  of  the  Cabinet  are  created 
Privy  Councillors  and  only  as  Privy  Councillors  can  they 
issue  ordinances,  though  the  actual  decisions  are  made 
in  the  Cabinet. 

In  France  there  is  the  Council  of  State  which  is  ap- 
pointed mainly  by  the  President.  This  Council  of  State 
is  divided  into  four  administrative  sections  and  each 
section  acts  as  an  advisory  body  to  an  administrative 
department.  It  has  also  a  judicial  section  for  the  ad- 
ministration of  administrative!  law.  This  Council  of 
State  gives  advice  to  Cabinet  ministers  on  proposed  bills. 
It  is  thus  partly  advisory  and  partly  executive. 

In  the  United  States  of  America  the  Senate  has  exe- 
cutive power  in  respect  to  (a)  the  making  of  treaties 
and  (b)  the  appointment  of  ambassadors  and  federal  judges. 
In  the  state  governments  in  the  United  States  councils 
are  common,  and  sometimes  the  executive  government  is 
conducted  according  to  the  majority  vote  in  these 
councils. 

In  Germany,  the  Bundesrath  had  extensive  powers  in 
connection  with  appointments,  treaties  and  finance.  It. 
was  also  chief  executive  for  the  enforcement  of  federal 
law  among  the  individual  states  in  Germany. 

In  India,  associated  with  the  Governor-General  and 
with  some  of  the  provincial  heads,  there  are  executive 
councils  with  definite  constitutiens,  procedure  and 
powers.       These     councils     are     composed     of     leading 
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•officials,  each  in  charge  of  a  department,  and  Indiarn 
non-service  members,  who  also  take  charge  of  a  depart- 
ment when  appointed. 

3.     The  Tenure  and  Organisation  of  the  Executive. 

The  period  for  which  the  executive  holds  office  varies 
considerably  from  government  to  government.     In  here- 
ditary executives,   the  tenure  is  for  life.       In 

Duration        ,r  £         •  •■     •  n 

of  office,  tne  case  of  minors  it  is  usually  necessary  to 
appoint  regents.  In  elected  or  nominat- 
ed executives  the  term  varies  from  one  to  seven 
years.  In  the  majority  of  the  states  of  the  United 
States  of  America  the  term  is  one  or  two  years. 
In  the  case  01  the  President  of  the  United  States 
it  is  four  years,  the  Swiss  President  three  years, 
the  President  of  Brazil  four  years,  the  Presidents  of 
France  and  Germany  seven  years.  The  tenure  of  Cabinets, 
where  the  Cahinet  system  prevails,  depends  on 
how  long  they  can  command  the  support  of  the 
majority  in  the  lower  house  of  the  legislature.  In 
the  British  dominions  the  tenure  of  the  head  of  the 
executive  is  usually  fi/ve  years,  as  in  the  case  of  the 
Governors-General  and  Governors  of  the  self-governing 
dominions  and  of  India.  These  Governors  may  be  re- 
called by  the  British  Government  before  the  expiry  of 
their  term  of  office,  or  their  period  may  be  extended 
under  special  circumstances.  The  members  of  the 
Executive  Councils,  both  in  the  Government  of  India  and 
in  the  provincial  governments,  are  also  appointed  for  five 
years.  During  their  tenure  of  office  they  are  subject 
to  different  rules  from  the  rest  of  government  servant's. 
There  is  very  little  to  be  said  for  the  short  tenure  of 
office  that  prevails  in  the  state  governments  of  the 
United  States  of  America.  In  the  first  place. 
Tenure.  ^  *s  ODVlous  that  if  a  man  holds  office  for 
only  one  year  he  cannot  carry  out  any  policy, 
even  if  he  had  one.     In  the  second  place,  it  frequently 
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happens  that  those  apjpointed  to  the  post  have  little 
experience,  and  the  space  of  one  year  is  not  sufficient 
to  enable  a  governor  to  acquire  experience.  In 
the  third  place,  frequent  elections  for  a  governor  are 
a  very  disturbing  element  in  public  life.  They  lead  to 
abuse  and  corruption.  In  the  fourth  place,  the  gov- 
ernor, if  he  wishes  re-election,  must  pander  to  the  people. 
This  leads  to  lack  of  independence  in  action  and  to 
timidity  in  policy.  The  only  argument  in  favour  of  the 
short  tenure  is  the  security  against  abuse  of  power. 
This  security  can  be  achieved  by  other  methods,  with 
longer  tenure.  If  an  executive  head  is  to  be  at  all  efficient 
he  must  have  not  only  adequate  powers,  but  also 
adequate  time  in  which  to  make  his  powers  felt.  !No 
man  can  be  efficient  with  a  one  or  two  years'  tenure  of 
office. 

The  question  of    re-eligibility  for  office    is   very  fre- 
quently   debated,    especially    in    America    where    short 
tenure  is   so  common.     In   some   constitutions 
iiity  for"      it    is    impossible    for    one    individual    to    be 
0ffice-  elected   a  second   time     to     office.        In  other 

rases,  though  there  is  no  constitutional  limit  to  re- 
election, there  is  an  unwritten  rule:  for  example,  no 
President  of  the  United  States  may  be  re-elected  more 
than  once.  Re-eligibility  tends  to  make  the  executive 
head  court  popular  fatvour,  whereas  the  impossibility  of 
re-election  gives  him  strength  and  independence. 
For  example,  in  his  first  term  of  office  the  Pre- 
sident of  the  United  States  cannot  be  unaffected  by  the 
consideration  that  he  may  seek  re-election  and  that  his 
re-election  depends  on  the  popular  vote.  In  his 
second  term  he  need  have  no  such  fear  and  may  pursue 
as  vigorous  a  policy  as  he  cares.  Re-eligibility,  of 
course,  secures  the  continuance  of  good  men  and  good 
policy.  It  also  secures  the  responsible  behaviour  of 
the  occupant  of  the  executive  office  if  he  wishes  re- 
election.    It  may    well  happen    that   if  the    executive 
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head  cannot  be  re-elected  he  may  look  upon  the  tenure 
of  his  office  as  a  period  in  which  he  may  do  the  maximum 
for  his  own  interests.  He-eligibility,  of  course,  depends 
largely  upon  the  length  of  the  term  of  office.  In 
France,  where  the  President  continues  in  office  for  seven 
j ears,  the  question  of  re-eligibility  scarcely  arises. 
Seven  years  occupancy  of  tJie  Presidency  of  France1 
usually  satisfies  the  occupants.  Not  only  so.  but  the 
President  must  take  into  consideration  the  fact  the 
honour  must  pass  to  others. 

The  executive  work  in  modern  states  is  very  wide 
and  complex.  It  is  usually  sub-divided  into  various 
The  departments,   and  each  department  has  its  own 

Organis-       organisation.         Various    classifications   of   the 
the  departments  of    government    are    possible,    but 

Executive.  ^]le  following  five  show  generally  the  sections 
into  which  modern  governments  are  divided :  (1) 
Foreign;  (2)  Internal,  Home,  or,  as  iti  is  sometimes 
called,  Administrative,  which  includes  various  financial, 
commercial  and  agricultural  and  educational  sub-divi- 
sions; (3)  Military;  (4)   Judicial;  and  (5)  Legislative. 

These  headings  are  very  general.  They  indicate  only 
the  general  functions  of  the  executive,  not  the  indivi- 
dual departments  into  which  executives  in 
Examples  modern  governments  are  divided.  In  Britain 
ationSanis"  and  other  countries  with  Cabinet  government 
Executives.  a*  *ue  nea(*  ot  *ne  executive  stands  the  Prime 
Minister  and  the  Cabinet.  Besides  the  Prime 
Minister,  the  other  executive  officials  in  the  British 
Cabinet  are  the  Chancellor  of  the  Exchequer,  five 
Secretaries  of  State  (Home,  War,  Foreign,  Colonial  and 
Indian),  the  First  Lord  of  the  Admiralty,  the  Presidents 
of  various  boards,  namely,  the  Local  Government  Board, 
the  Boards  of  Trade,  of  Agriculture  and  of  Education, 
the  Postmastler-General,  the  First  Commissioner  of  Works 
(heaid  of  the  Board  of  Works),  the  Ministers  of  Labour 
and  Pensions,  several     legal    officers    such    as    the    Lord 


364  POLITICAL   SCIENCE. 

Chancellor  and  Solicitors-General  for  Ireland  and  Scot- 
land,    officers     with     special    functions,    such     as     the 
Secretary  for  Scotland  and  the  Chief  Secretary  for  Ireland, 
and  holders  of  old  historical  offices,  such  as  the  Chancellor. 
of     the    Duchy     of    Lancaster    and    Lord    Privy    Seal. 
Better  examples  of  the  division  of  executive  work  are 
the  governments  of  newer  countries,  such  ais  the  United 
Stages,  or  of  newer  organisations,  such  as  India.     Tn  the 
United  States  the  President  is  the  head  of  the  executive. 
He  appoints  his  own  officers,   namely,  the  Secretary  of 
State  (who  deals  with  foreign  affairs) ;  the  Secretary  of 
the   Treasury;  the    Secretary   of  War;    the   Secretary  of 
the  Navy;  the  Secretary  of  the  Interior,  whose  functions 
include   the   Census,     Pensions,     Education,    Railroads, 
Public    Records,     Public    Lands,     Patents     and    Indian 
affairs,   each  having   its    own    office ;    the    Secretary    of 
Agriculture ;  the   Secretary  of  Commerce ;  the  Secretary 
of  Labour;  the  Postmastar-General    and     tlhe  Attorney- 
General.     In  India  the  Governor-General  is  the  head  of 
the  executive  and  he  is  also  in  charge  of  foreign  affairs. 
Jn   his   executive   council   are   the   Commander-in-Chief, 
who  is  in  charge  of  the  amiy,  the  members  in  charge 
of  the  home,  education,  finance,  commerce  and  industry, 
revenue   and    agricultural    departments    and  the     legal 
member.     In     the     proviucial     governments     in     India 
usually  there  are  two  to  four  members  of  the  Executive 
Councils,   the  arrangement   of    whose   functions    depends 
on  the  individuals  selected  and  the  work  to  be  done. 

(1)  Tfiq  foreign  department. — Every  individual  state 
has  relations  with  other  political  communities  and  to 
regulate  these  relations  there  must  be  au  execu- 
i.  Foreign.  ^Y&  department.  This  department  draws  up 
treaties,  agreements,  etc.,  and  advises  in  all  matters  of 
foreign  affairs.  Sometimes  the  legislature  co-operates 
with  the  executive  in  foreign  affairs.  In  the  United 
States,    for    exanuple,    the    Senate    theoretically    shares 
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with     the     President     the     appointment)     of     ambassa- 
dors.      Foreign     affairs     require     high  technical     skill, 
accuracy    of    information,     personal    tact,    and    secrecy, 
all    of  which  can   best   be  achieved    by    the    executive. 
It     would     be     impossible     to     preserve     the     secrecy 
necessary     in     diplomatic     matters     were      they      sub- 
ject to  discussion  in  a  legislative  assembly.     Sometimes 
the  legislature    must  pass    special    laws  for    the  legal 
execution  of    measures    recommended    by   the   executive 
in  foreign  matters,   but,  as  a  rule,   the   departments  ot 
foreign  affairs  conduct  their  business   as     far    as     pos- 
sible    without     the     intervention     of     the     legislature. 
Further,  foreign  politics,  ais  a  rule,  are  not  party  politics. 
Legislative  bodies  change  with  the  change  of  political 
parties,     but     foreign     politics     must     be     continuous. 
Sudden     changes     in     diplomatic     matters     would     be 
disastrous. 

In  most  modern  constitutions  the  legislature  has  a 
voice  in  the  ratification  of  treaties.  The  Seriate  in  the 
United  States  may  amend  or  reject  treaties  (as  it  has 
done  recently  in  the  Peace  Treaty  following  the  Great 
War),  although  the  President  has  ipower  to  make  certain 
kinds  of  treaties  by  himself.  The  French  chambers  can 
accept  or  reject  but  not  amend  treaties  involving  peace, 
commerce,  or  financial  or  territorial  readjustment  in  the 
state,  or  the  personal  property  of  Frenchmen  in  foreign 
states.  In  Germany  under  the  old  system  the  Houses 
had  the  right  of  assent  to  treaties  which  embodied 
matters  falling  within  the  domain  of  legislation.  As 
the  lower  houses  in  modern  democracies  control  finance, 
treaties  involving  financial  consideration  must,  to  some 
extent,  be  influenced  by  the  lower  houses. 

The  appointment  and  receiving  of  diplomatic  repre- 
sentatives usually  lie  with  the  executive.  This  is  a 
most  important  matter,  as  much  depends  on  the  per- 
sonality of  ambassadors  or  envoys.  Legislatures  are 
not  capable  of  selecting  men  for  delicate  posts   of  this 
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kind  although  indeed  in  the  United  States  the  technical 
consent  of  the  Senate  is  necessary  for  diplomatic  appoint- 
ment. Actually,  however,  the  appointment  is  made  by 
the  President. 

(2)  Internal  Administration. — The  chief  duty  of  the 
executive  in  internal  administration  is  to  carry  out  all 

laws.     For  this   purpose  there   may  he   one   or 

several    departments,    the    executive    heads    of 

which  must  have   cousiderable   powers     of  appointment, 

dismissal  and  supervision,  of  issuing  ordinances,  and  of 

making  bye-laws. 

(3)  Military  and  Naval. — Under  this  head  comes  the 
supreme  command  of  the  army  and  navy.  Sometimes,  as  in! 

the  United  Kingdom,  the  power  to  declare  war 
3.  Military  belongs  to  the  executive.  In  France,  Germany 
or  Defence,  and    the    United      States    the   legislature   must 

concur  in  the  declaration  of  war,  except  in  the 
case  of  sudden  attack.  In  war,  the  executive 
becomes  practically  supreme.  The  legislature,  unless  in- 
deed there  is  a  complete  deadlock,  must  be  subordinate  to 
the  executive  and  obey  its  directions-  In  war,  unity  and 
quickness  of  decision  are  of  paramount  importance ; 
these  demand  one  directing  head  which  gives  final 
^orders.  In  the  recent  Great  War  the  executive  in  all 
the  countries  involved  completely  dominated  the  legisla- 
ture, and  nowhere  was  this  more  marked  than  in  the 
United  States  where  theoretically  there  is  complete 
separation  between  the  two. 

(4)  Judicial. — Under  this    head   conies    the   power   of 
appointing  judicial    officers  and  the  power    of  pardon. 

In  the  appointment  of  judges  and  judicial 
officials  generally,  the  best  method  is  appoint- 
ment by  the  executive,  although  it  is  by  no  means  the 
universal  method.  In  the  matter  of  pardon  the  judicial 
authorities,  as  a  rule,  advise  the  executive,  but  it  is  the 
executive  which  gives  final  decision. 
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(5)  Legislative. — The  legislative  powers  of  the 
executive  include  the  right  of  assembling,  dis- 
solving and  adjourning  the  legislature,  the 
fativef,S"  right  of  veto  and  the  right  to  initiate 
legislation  either  directly  or  indirectly. 
Under  this  head  also  comes  the  duty  of  the  executive 
of  promulgating  the  law.  Usually  the  legislative  func- 
tions of  the  executive  are  regulated  by  statute  or  common 
law. 

In  .Great  Britain  there  is  also  the  executive  power 
known  as  the  royal  prerogative,  which  is,  in  the  words 
of  John  Locke,  "the  power  to  act  according  to 
Prerogative,  discretion  for  the  public  good  without  the  pres- 
cription of  law."  In  other  words,  it  is 
the  discretionary  authority  left  in  the  hands  of 
the  Crown.  The  prerogative  applies  to  those  things 
for  which  the  law  does  not  make  provision.  Such 
residuary  powers  i.e.,  those  powers  the  exercise 
of  which  is  not  provided  for  in  tlhe  constitution, 
are  left  in  the  United  States  to  the  state  legislatures 
and  the  state  executives.  In  France  they  are  left  to 
the  legislature.  In  the  United  States,  Germany  and 
France,  the  head  of  the  executive  has  definite  statutory 
powers :  in  England  the  Crown  lias  general  powers 
over  all  things  not  definitely  regulated  by  statute  or 
common  law. 

4.     The  Civil  Service. 

The  Civil  Service  consists  of  the  paid  officials  serving  in 
the  government  administrative  departments.       The  Civil 
Service  does  not  include  judges,  officers  of  the 
civil  army    and     navy     and    law-makers.     Properly 

service.        speaking  not  all  government  officers  are  in  the 
Civil    Service,   although   the  terms   Civil   Service   is   fre- 
quently used  in  a  general  way    to  designate  all    tliose 
paid  from  government  funds.   In  India  the  term  Civil  Ser- 
vice is  used  in  a  special  sense.     Tlie  Indian  Civil  Service, 
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together  with  the  Provincial  and  Subordinate  Civil  Ser- 
vices, is  used  in  a  very  narrow  sense  to  designate  the 
number  of  officers  appointed  on  special  terms  of  service 
for  functions  of  various  kinds.    These  functions  are  partly 
administrative  in  a  general  way  (such  as  those  of  district 
magistrates),   partly  judicial,   partly  fiscal  or  financial, 
and     partly     political.       In     other    governmental     sys- 
tems    the     Civil     Service       includes     what     in     India 
compose    the    clerical    establishments     of     the     various 
departments.       The    Civil     Service    in     most'    countries 
is     divided     into     two     classes:        (1)     the     higher    or 
class    I,    which    includes    heads    of    departments,    and 
those  who  may  rise  to  be  the  heads  of  departments,  and 
(2)     the     lower     or     class     II,       which     includes     the 
clerks     and    minor     officials.       All     these     are     officers 
of     the     central     government     but    the     system     varies 
according     to      the      type      of      executive      machinery 
adopted.     There   are  two  systems  for  the     organisation 
of  the  Civil  Service :   (1)   the  centralised  system  where 
the  chief  official  head    is  at  the  capital    and  his  sub- 
ordinates  are   spread   over  the  districts;    (2)  the  system 
whereby  local  bodies  may  elect  their  own  officers,  but  to  a 
certain  extent  these  bodies  work  under  central  supervision. 
These  officers  are  responsible  to  the  local  bodies  and  are 
under  the  central  government  only  in  so  far  as  the  central 
government   controls  the  local  bodies.     The  officials  of 
local    bodies     are  not  properly  speaking  civil  servants, 
though     they     may    be  controlled  by  the  Central  Civil 
Service  officials. 

The  examination  system  has  proved  the  most  satisfac- 
tory system  of  selection  for  the  Civil  Service.     In  some 
form     the     examination  system  is>  now  almost 
Examin-       universal.     Sometimes     a     certain  standard  of 
ation  attainment,   or  sometimes   nomination   may  be 

necessarv  along-  with  examination;  sometimes 
the  examination  is  direct.  The  pure  nomination 
system  has  proved  itself  liable  to  abuse  and  is  therefore 
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unsatisfactory.  This  was  particularly  noticeable  in 
America  in  the  days  before  the  reform  of  the  Civil 
Service,  when  executive  posts  were  given  as  rewards  for 
help  in  elections.  The  whole  executive  department  was 
liable  to  be  changed  after  the  periodical  elections.  No 
good  work  was  possible  under  such  a  system.  In  most 
modern  governments  there  is  continuity  and  security 
■of  tenure  in  the  Civil  Service.  In  countries  with  Res- 
ponsible Government  the  political  heads  of  the  depart- 
ment change  with  the  change  of  the  Cabinet.  In 
the  United  Kingdom,  the  Cabinet  member  for  any  de- 
partment and  his  Parliamentary  Under-Secretary  change 
with  every  change  of  government,  but  the  Permanent 
Under-Secretary,  who  is  a  Civil  Servant,  does  not 
change  nor  do  the  officials  under  him,  so  that  the 
continuity  of  action  so  necessary  in  executive  work  is 
secured  in  spite  of  party  or  political  changes. 
In  India  the  custom  has  grown  up  of  high  officials,  stuch 
as  Secretaries  to  Government,  changing  periodically — 
three  years  is  the  common  length  of  tenure.  The  office 
staff  of  these  officials  is  permanent. 

B.  THE  JUDICIARY. 

1.     Meaning  of* Judiciary  and  Judicial  Appointment. 

The  term  ''judiciary  "  is  really  an  Americanism  used 
to  designate  those  officers  of  government  whose  function 

it  is  to  apply  the  existing  law  to  individual 
Functions  cases.  To  a  judge  it  is  a  matter  of  no  im- 
Judiciary.    portance  whether  in  his  opinion  the  law  is  a 

good  or  bad  law  morally.  His'  duty  is  to 
apply  law  as  it  exists.  He  is  primarily  an  interpreter 
of  law.  No  law,  however,  when  it  is  made,  can  possibly 
foresee  all  cases  that  may  arise  under  it,  and  frequently 
judges  have  to  decide  cases  in  which  no  direct  law  is 
applicable.  Such  cases  are  decided  on  various  prin- 
ciples, such  as  equity  or  common  «ense,  and  thus  what 

cl 
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is  known  as  precedents  are  formed.  These  precedents 
are  followed  by  other  judges  in  similar  cases.  In  this 
way  judges  are  law-makers  as  well  as  interpreters  of  law. 

Two  things  are  supremely  necessary  in  a  judge — (a) 
knowledge  of  law,  (6)  independence.  A  judge  must  be 
a  fair-minded,  reasonable  man  whose  pecuniary 
Essential  prospects  and  personal  comforts  are  not  de- 
(juanties  pendent  on  his  judgments.  He  must,  there- 
Judge,  fore,  be  free  from  any  outside  pressure  or 
temptation  to  better  his  pecuniary  circum- 
stances by  illicit  means.  The  method  of  selection  and 
the  tenure  of  judges  in  every  government  is  thus  a 
matter  qf  the  greatest  importance.  He  must  also  know 
the  law  of  the  land  and  be  able  to  apply  it  to  individual 
cases. 

There  are  three  methods  for  the  appointment  of 
judges,  and  the  goodness  and  badness  of  these  methods 
Method  of  *s  ^°  ^e  judged  according  to  the  amount  of 
Appoint-  freedom  and  independence  secured  for  the 
ment-  judge. 

(1)  Election  by  the  legislature  is  not  a  common 
method.  In  fact,  there  is  only  one  European  example, 
i.  Election  Switzerland.  Very  little  can  be  said  for  this 
Leg!£e  method.  In  the  first  place,  modern  party 
lature.  government  is  so  highly  organised  that  elec- 
tion by  the  legislature  usually  means  election  of  party 
candidates.  This  in  its  turn  leads  to  the  usual  party 
intrigue  and  interest.  In  most  cases  the  peculiar  quali- 
fications necessary  in  a  judge  take  second  place  to  party 
interests.  To  be  a  party  candidate  at  all  a  judge  must 
show  strong  bias  in  one  direction.  Such  party  election 
encourages  a  type  of  judge  far  removed  from  the  ideal 
of  fairness  and  reasonableness  which  judicial  decision 
demands.  Again,  election  by  the  legislature  is  not  in 
accordance  with  the  spirit  of  the  separation  of  powers, 
particularly  that  part  of  it  which  demands  the  separa- 
tion    of     the     legislature     and     judiciary.     After     the 
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American  Revolution  this  method  was  actually  employed 
by  some  of  the  American  states,  because  the  makers  of' 
the  constitution  feared  that  both  executive  appointment 
and  popular  election  might  fail  to  secure  the  proper 
type  of  judge.  Except  for  one  or  two  states  the  system 
is  now  practically  dead  in  America. 

(2)  Popular  election  prevails  chiefly  in  the  individual 
states  of  the  United  States  of  America.     The  executive 

appoints  federal  judges  in  the  United  States. 
Eiec°/on'ar  P°pulai*  election  is  the  worst  method  conceiv- 
able for  the  appointment  of  judges.  In 
modern  democracy  popular  election  means  party  elec- 
tion. Party  election  means  the  subservience  of  the 
individuals  seeking-  election  to  a  section  of  popular 
opinion.  Candidates  have  to  pander  to  the  pre- 
vailing opinion  01  the  time.  In  no  way  can 
they  show  that  independence  of  attitude  or  free- 
dom from  fear  or  favour  which  are  essential  in 
a'  good  judge.  Further,  the  electorate  cannot  pos- 
sibly be  a  good  judge  of  the  qualities  necessary 
for  judicial  office.  In  the  United  States  there  are  in- 
numerable examples  in  which  good  judges  have  been 
beaten  at  the  elections  by  popular  candidates.  Popular 
election  is  still  worse  where  the  tenure  is  short  and 
the  judge  is  eligible  for  re-election.  Where  re-election 
depends  on  popular  favour  no  judge  can  be  independent 
of  popular  opinion. 

(3)  Appointment  by  the  executive  is  the  most  common 
and  most  satisfactory  method  for  the  choice  of  judges. 
3.  Appoint-  The  executive  government  is  the  agency  best 
by  "the  aD^e  *°  judge  the  personal  qualities  necessary  for 
Executive,  judicial  office.  The  executive  can  always  ask 
for  the  advice  of  the  highest  experts  as  to  the  qualities 
required  for  a  particular  post,  and  they  can  search  about 
until  they  find  the  proper  type  of  man  for  the  post.     It 
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may  be  pointed  out  that  where  the  executive  is  respon- 
sible to  the  legislature,  freedom  from  party  politics  can- 
not be  expected  from  the  executive  any  more  than  from 
the  legislature  or  the  electorate.  In  actual  practice, 
however,  appointment  by  the  executive  is  free  from 
party  politics.  The  appointments  are  made  according 
to  the  recognised  requirements  of  honest  judicial  work. 

The  tenure  of  judges  is  as  important  as  the  method 
of  appointment.     The  almost  universal  rule  for  tenure 
is  tenure  during  good  behaviour.     In  some  of 
Appoint-      the    American    states    where    election    by    the 
ment.  people    prevails,    there    are    short    periods    of 

tenure  with  the  possibility  of  re-election.  Tenure  of  this 
kind  is  as  vicious  as  the  method  of  popular  appointment. 
Independence  in  a  judge  demands  security  of  tenure  in 
his  post.  Removal  from  his  post  must  be  a  difficult 
/process.  Removal,  however,  must  not  be  made  impos- 
sible, as  it  would  be  intolerable  to  allow  a  corrupt  judge 
to  continue  to  hold  his  office  for  life,  but  it  should  be 
a  process  involving  much  consideration.  It  should  pass 
through  the  hands  of  more  than  one  person.  The  system 
which  Tmce  prevailed  in  Great  Britain,  that  the  King 
could  remove  judges  at  will,  proved  very  bad,  because 
the  King  was  able  to  have  cases  decided  in  his  own 
way  by  removing  judges  he  did  not  like  and  by  appoint- 
ing those  he  did  like.  In  Great  Britain  now,  and,  in 
India,  too,  a  judge  can  be  removed  by  the  King  only 
on  an  address  from  both  Houses  of  Parliament.  In  the 
United  States  of  America,  the  method  of  removal  by 
impeachment  prevails,  that  is  to  say,  the  Lower  House 
accuses  the  judge  and  the  Upper  House  tries  him.  To 
prevent  party  trials,  a  large  majority  is  necessary  for  con- 
viction. In  Germany,  the  court  which  tries  a  judge  is  a 
court  of  which  the  judge  himself  is  a  member  and  the 
same  court  may  also  recommend  his  dismissal. 

It   is   obvious    that   if    judges    are  to    be   independent 
they  must  be  made  as  free  as  possible  from  pecuniary 
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temptation.  They  must  therefore  be  given  good  salaries 
and  their  salaries  should  not  be  alterable  during-  their 
tenure  of  office.  This  rule  is  prevalent  in  modern  gov- 
ernments. 

2.     Organisation  of  the  Judiciary. 

Certain     features    are  common  in  the  organisation  of 

courts  in  the  various   states  of  the  world.     In  the  first 

place,    courts   are   arranged    on    a    scale    from 

common       lower  to  higher.      There  is  also  a  right  oi  ap- 

Features 

in  judicial  peal  from  the  lower  to  the  higher  courts.     Ulti- 

at^n?'S  mately  there  is  a  supreme  court  with  powers 
of  final  decision.  The  higher  courts  may  re- 
view, revise  or  break  the  decision  of  the  lower  courts.  In 
the  second  place,  courts  are  divided,  although  this  divis- 
ion is  not  universal,  into  sections  according  to  the  work 
done.  The  most  usual  division  is  civil  and  criminal; 
but  courts  are  frequently  set  up  for  particular  purposes 
such  as  land  acquisition  courts.  In  the  third  place,  in 
federal  governments  there  are  usually  two  sets  of  courts; 
these  are  the  federal  courts  and  the  state  courts.  Thus  in 
the  United  States  of  America,  each  state  has  its  own 
judicial  organisation  and  its  own  law  and  procedure. 
The  federal  government  has  also  its  own  judicial  organ- 
isation. The  state  judges  have  to  take  an  oath  that 
they  will  faithfully  follow  the  laws  and  treaties  of  the 
United  States,  and  that  they  will  enforce  the  greater 
law,  i.e.,  the  law  of  the  United  States,  in  cases  of  con- 
flict. In  Germany,  there  is  only  one  system  of  courts, 
procedure  and  law.  This  system  was  organised  by  the 
Empire,  with  an  imperial  code.  Although  the  govern- 
ment of  Germany  is  a  federal  one,  the  federal  principle 
was  not  applied  to  the  judicial  organisation.  There  is 
one  central  court,  the  Keichsgericht.  The  other  courts 
are  state  courts,  with  state  officials,  but  the  procedure 
and  law  are  those  of  the  central  court  and  government. 
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(1)  For  a  full  description  of  the  organisation 
of   the    judicial  system    in    England,  the  student  must 

refer  to  the  chapter  on  the  constitution  of  the 
oi-gan?-  United  Kingdom.  From  early  days  the  admin- 
satiion  istration  of  justice  in  England  was  centralised, 
covem-  The  king  was  the  source  of  both  law  and  justice, 
i?eEngiand.  bu+  as  no  king  possibly  could  carry  out  all  the 

functions  of  a  judiciary,  his  work  was  sub- 
divided. Judges  went  on  circuit  from  London,  and  the 
Court  of  Chancery,  which  remained  permanently  in  Lon- 
don, controlled  the  courts.  During  the  nineteenth  cen- 
tury, from  1873  to  1879,  the  jurisdiction  of  the  courts 
was  re-organised.  A  certain  amount  of  decentralisation 
was  introduced,  and  the  county  courts  were  established. 
These  county  courts  took  upon  themselves  many  of  the 
duties  of  the  old  circuit  judges.  At  the  present  time, 
the  judicial  system  in  England  is  organised  in  the  fol- 
lowing way :  The  House  of  Lords  is  the  last  court  of 
appeal.  Technically,  the  whole  House  of  Lords  is  a 
judicial  body,  but  in  practice  the  judicial  work  is  done 
by  the  Lord  Chancellor,  law-lords  specially  created 
because  of  their  proficiency  in  law,  and  peers 
who  have  held  high  judicial  office.  Next  to  the  House 
of  Lords  comes  the  Supreme  Court  of  Justice,  divided  into 
two  parts  which  are  really  two  distinct  courts,  viz.,  the 
Court  of  Appeal,  and  the  High  Court  of  Justice,  an  appeal 
lying  from  the  latter  to  the  former.  The  High 
Court  of  Justlice  is  divided  into  three  divisions :  (1) 
tHe  Chancery  division,  consisting  of  five  judges,  and  the 
Lord  Chancellor;  (2)  the  King's  Bench  division  consist- 
ing of  fifteen  judges,  of  whom  one,  the  Lord  Chief 
Justice,  is  the  President;  (3)  the  Probate,  Admiralty 
and  Divorce  division,  consisting  of  two  judges  of  whom 
one  /presides  over  the  other.  Judges  of  these  courts 
go  on  circuit  to  various  parts  of  the  country  for  what  is 
known  as  assizes.  Beneath  these  courts  are  the  county 
courts  and  the  justices  of  peace.     The  J.  P.  acts  singly 
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and  conducts  preliminary  examinations  or  issues  war- 
rants. Two  or  more  J.  P.'s  may  hold  what  is  known 
as  petty  sessions  of  the  justices  of  the  county,  and  may 
meet  four  times  a  year  for  more  important  judicial  work 
in  quarter-sessions. 

The  jury  system  is  universal  in  England  for  all  crimi- 
nal cases,  excepting'  petty  offences.  In  civil  cases  the 
jury  is  not  so  common  although  any  party  may  demand 
a  jury. 

The  Lord  Chancellor,  who  presides  over  the  House  of 
Lords,  is  the  head  of  the  legal  system  in  England.  He 
is  a  member  of  the  Cabinet  and  is  appointed  by  the 
King  on  the  recommendation  of  the  Prime  Minister. 
The  Lord  Chief  Justice,  who  presides  over  the  King's 
Bench,  is  also  appointed  by  the  King  on  the  recom- 
mendation of  the  Prime  Minister,  but  all  other  judges 
are  appointed  on  the  recommendation  of  the  Lord 
Chancellor. 

(2)  In  France  there  are  two  sets  of  courts :  (a)  ordinary 
courts  for  the  trial  of  private  individuals ;  and 
(b)  administrative  courts  for  the  trial  of  offi- 
2.  France.  cia]g  Tlie  Cassation  Court  arti  Paris  is  the  final 
judicial  authority  in  the  case  of  the  ordinary  courts. 
Below  this  court  there  are  courts  of  appeal  which  hear 
cases  brought  from  the  lower  local  courts.  There  are 
also  justices  of  peace  who  have  certain  powers  in  petty 
cases.  The  administrative  courts  are  headed  by  the 
Council  of  State ;  below  this  Council  of  State  is  a  number 
of  courts  all  of  which  are  directly  subordinate  to  it. 
There  is  also  a  Tribunal  of  Conflicts  to  decide  disputes 
as  to  whether  the  jurisdiction  in  a  particular  case  be- 
longs to  the  administrative  courts  or  to  the  ordinary 
courts.  The  jury  system  in  France  is  used  for  criminal 
cases  only.  An  important  official  in  the  French  judicial 
system  is  the  examining  magistrate,  who  conducts  pre- 
liminary examinations  in  criminal  cases.  This  examin- 
ing magistrate  (or    juge    d' instruction)    may    dismiss    a 
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case,    and,    if  he  thinks   it   fit,  he   may   send   it   to   the- 
ordinary  courts  to  be  tried. 

Judges  in  France  are  appointed  by  the  president  and 
the  Minister  of  Justice.  Their  tenure  is  for  life  or 
during1    good    behaviour. 

(3)  In  Germany,  the  supreme  court  of  appeal  is  the 
Eeichsgericht,  which  sits  at  Leipzig —  not     at     Berlin. 

3  Cerman     ^e  ^ll^g'es  oi  ^is  court  used  to  be  appointed 
ermany  ^  ^e  j}mperor  Qn   ^   a(Jvice   0f    ^he   Bundes- 

rath.  Beyond  this  court  there  is  no  federal  judiciary  in 
Germany.  The  courts  of  the  various  states  are  subject 
to  the  states,  but  the  procedure  and  law  are  those  of  the- 
Reichsgericht.  The  judicial  districts  are  determined  by 
the  judges,  who  are  appointed  by  the  individual  states. 
The  organisation  and  procedure  of  the  courts  are  decided' 
by  federal  statute,  so  that  in  !?pite  of  the  many  states, 
there  is  uniformity  of  legal  organisation.  Administra- 
tive courts  and  a  court  of  conflicts  to  decide  the  jurisdict- 
ion, also  form  part  of  the  system.  Juries  are  used  only 
for  serious  criminal  cases.  In  the  new  constitution  of 
Germany,  the  old  system  is  in  t!he  main  continued. 

(4)  In  the  United  States  there  are  two  series  of  courts, 
federal  and  state.     Each  state  has  its  own  courts  for  both 

civil  and  criminal  law.  These  are  arranged 
unSeS  "?  ^rades  witn  appeal  from  the  lower  to  the 
states.         higher.       The     method     of     appointment     for 

judges  varies  from  state  to  state.  Sometimes 
they  are  appointed  by  the  executive,  sometimes  they 
are  elected.  In  the  federal  courts,  judges  are  appoint- 
ed by  the  President  with  the  consent  of  the  Senate.  The 
Federal  Court  consists  of  a  Supreme  Court,  two  sets  of 
circuit  courts  and  several  district  courts. 

(5)  The  judicial  system  in  India  is  centred  in  the  High 
Courts  established  at  the  capitals  of  provinces.  Appeal 
5.  India.      may  De  made  fr°m  tlle  High  Court  to  the  Privy 

Council.  The  present  system  dates  from  the- 
Indian  High  Courts  Act  of  1861.     Bv  this  Act  the  Crown 
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was     empowered     to  create  High   Courts   of  Judicature* 
for    Bengal,     Madras,     and     Bombay,    and,    later,     for 
the     United     Provinces,     for     Behar     and  Orissa,     and 
the     Punjab.       The     jurisdiction     of     these     courts     ia 
fixed    by     the  Crown.       In     Bengal     the    High     Court 
is     vested     with     ordinary        original     jurisdiction     in 
regard  to  all  suits  except  small  cases  within  the  presi- 
dency town.     Appeal  may  be  made  from  a  judge  on  the 
original  side  to  a  bench  on  the  appellate  side.     By  its 
extraordinary  original  jurisdiction,  the  High  Court  may 
try  any  suit  on  the  file  of  the  subordinate  court  on  the 
application  of  the  parties  or  in  the  interests  of  justice. 
The  High  Court  is  also  a  court  of  appeal  from  all  the 
lower  civil  courts.     It  has,  in  regard  to  the  persons  and 
estates  of  infants,  idiots,  and  lunatics,  the  powers  which 
have  previously  been  invested  in    the    Supreme    Court. 
The  Supreme  Court  was  the  result  of  the  Regulating  Act 
of  1773.    It  consisted  of  a  Chief  Justice  and  puisne  judges, 
who  were  professional  lawyers.    The  High  Court  also  has 
jurisdiction    over    the  relief     of    insolvents     and    cases 
between   Christian  subjects  and  the  King'.      It  also  has 
the  jurisdiction  over  admiralty,  ecclesiastical,  and  testa- 
mentary matters  which   belonged      to  the  old   Supreme 
Court.     It  has  ordinary  criminal  jurisdiction  within  its 
own  area,  and  extraordinary  original  criminal  jurisdic- 
tion over  all  (persons  within  tbe  reach  of  what  is  known 
as  the  old  "  sadar  adalat,"  or  court  of  the  headquarters 
area.        Trial  by  jury  is  the  rule  in  original   criminal 
cases  before  the  High  Court,  but  juries  are  not  employed 
in  civil  suits. 

After  the  creation  of  the  High  Courts,  the  Chief  Court 
of  the  Punjab  was  established.  It  was  recently  abolished 
in  favour  of  the  Punjab  High  Court.  The  system 
of  appointing  Judicial  Commissioners,  who  virtually  re- 
place the  High  Court  in  areas  where  High  Courts  do  not 
exist,  was  also  adopted. 
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The  constitution  of  the  inferior  criminal  courts  is  fixed 
hy  the  Code  of  Criminal  Procedure.  The  courts  are 
called  sessions  courts,  and  outside  a  presidency  town 
magistrate's  courts.  Each  province  is  divided  into  ses- 
sions divisions,  which  may  comprise  one  or  more  admin- 
istrative districts.  For  every  sessions  division  there 
must  be  a  sessions  judge,  and,  if  the  work  demands  it, 
there  may  be  an  additional  or  an  assistant  sessions  judge. 
The  function  of  these  sessions  courts  are  similar 
to  those  of  the  judges  of  the  High  Court  in 
England  when  they  go  on  circuit.  They  can 
try  all  persons  duly  committed  for  trial,  and 
can  inflict  any  punishment  allowed  by  the  laws.  But 
every  sentence  of  death  must  be  confirmed  by  the  higher 
court  of  criminal  appeal  in  the  province.  Sessions 
judges  are  usually  members  of  the  Indian  Civil  Service 
but,  particularly  in  Bengal,  additional  and  assistant 
sessions  judges  as  well  as  sometimes  sessions  judges 
themselves  are  recruited  from  the  provincial  service. 
Below  these  courts  are  the  magistrate's  courts,  at  the 
head  of  which  is  the  district  magistrate,  who  is  a  mem- 
ber of  the  Indian  or  Provincial  Civil  Service.  The 
magistrate's  courts  are  divided  as;  a  rule  into  three 
classes  according  to  their  jurisdiction.  The  local  gov- 
ernment has  powers  to  invest  magistrates  with  powers 
of  the  first,  second  or  third  class  as  the  case  may  be. 
There  are  also  honorary  magistrates  with  statutory  powers 
both  in  urban  and  rural  areas- 

Beyond  these  courts  there  are  presidency  small  cause 
courts  invested  with  power  to  try  suits  up  to  two  thou- 
sand rupees  in  value.  In  Madras  there  is  a  city  civil 
court  with  power  to  try  suits  up  to  two  thousand  five 
hundred  rupees  value.  There  are  other  judicial 
institutions  such  as  revenue  courts,  to  deal  with  cases 
connected  with  the  land  revenue,  courts  for  land  acqui- 
sition, coroners'  courts,  and  courts  for  special  purposes, 
such  as  insolvency. 
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The  supreme  court  of  appeal  for  India  is  the  Judicial 
Committee  of  the  Privy  Council,  which  was  constituted 
by  Parliamentary  statute  in  1833.  This  statute  requires 
that  the  Committee  shall  be  composed  of  those  privy 
councillors  who  are,  for  the  time  being,  Lord  Presi- 
dent of  the  Privy  Council  and  Lord  Chancellor,  those 
who  fill  or  have  filled  high  judicial  offices,  two  other 
councillors  specially  designated  by  the  Crown,  and  two 
councillors  with  Indian  and  Colonial  experience  (of 
whom  one  is  now  an  Indian).  The  members  of  this  Com- 
mittee are  appointed  as  Privy  Councillors  by  the  Crown, 
and  are  subject  to  dismissal  by  the  Crown  and  to  im- 
peachment by  Parliament. 

3.     The  Relations  between  the  Judiciary  and  the 

Legislature  and  between  the  Judiciary  and 

the  Executive. 

The  normal  relation  prevailing  between  the  judiciary 
and  the  legislature  is  that  the  legislature  makes  the  law 

and  the  judiciary  interprets  it'  in  individual 
RefatjonT31  cases-      In  many  states  the  legislature  itself  or 

one  of  the  houses  of  the  legislature  retains  judi- 
cial powers  in  its  own  hands.  For  example,  the  House  of 
Lords  in  England  is  the  highest  court  of  appeal  although 
in  practice  its  legal  work  is  performed  by  the  law-lords 
and  the  Lord  Chancellor,  all  of  whom  are  highly  qualifi- 
ed lawyers.  In  the  United  States  of  America,  although 
the.  theory  of  the  separation  of  powers  prevented  any 
considerable  judicial  power  being  given  to  the  legisla- 
ture, Congress  has  the  power  of  impeachment.  The 
German  Bundesrath  had,  and  the  Eeichsrath,  the  modern 
successor  to  the  Bundesrath  still  has  considerable  judi- 
cial powers.  The  French  Senate  has  also  the  power  of 
impeachment. 
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In  states  with  rigid  constitutions,  the  courts  often  exer- 
cise an  enormous  power  over  both  the  legislature  and  the 
in  Rigid  executive,  because  they  can  declare  any  law  un- 
constitut.  constitutional.  In  England  the  only  type  of 
,on'  laws  which  the  courts  can  declare  ultra  vires  or 

beyond  the  powers  of  a  law-making  body  are  laws  made 
by  subordinate  legislative  bodies..  In  the  United 
States  of  America,  the  courts  may  declare  the  laws  made- 
by  the  supreme  law-making  body  unconstitutional.  Thus 
the  legislature  must  always  keep  in  mind  the  fact  that 
if  the  laws  it  makes  clash  with  constitutional  law  the 
courts  will  declare  them  null  and  void.  What  actually 
happens  in  the  case  of  a  law  which  conflicts  with  consti- 
tutional law  is  that  the  courts,  when  a  case  is  brought 
before  them,  simply  declare  thait  the  law  does  not  a,pply. 
In  other  countries  with  rigid  constitutions  the  courts- 
do  not  determine  the  constitutional  character  ^  of 
law  passed  by  tihe  highest  legislative  authority. 
In  Germany,  which  is  also  a  federal  country 
with  a  written  constitution,  the  Reichsgericht  decides 
whether  laws  passed  by  the  state  are  in  harmony  with 
the  federal  law,  but  it  does  not  declare  a  federal  law 
ultra  vires  if  that  law  is  not  in  harmony  with  _  the 
constitution.  The  German  legislature  decides  for  itself 
whether  a  law  is  constitutional  or  not.  The  same  is 
true  in  France.  The  theory  underlying  this  practice  is 
that  if  the  representatives  of  the  people  wish  to  make 
a  law,  the  constitution  should  not  stand  in  the  way.  _ 

In  the  English  system  parliament  is,  of  course,  its 
own  judge.  Every  law  passed  by  the  parliament  in 
England  is  constitutional.  In  the  British  Colonies  and 
India  the  laws  passed  must  be  in  harmony  with  the 
constitutions  which  are  based  on  parliamentary  statutes. 

The  relation  of  the  judiciary  and  the  legislature  is  also 

seen  in  case-law  or  judge-made  law.     Judges  not  only 

interpret     the     law:     they     also     make     law. 

case  uaw.    Every  ]aw  js  general,  and  in  drafting  a  law,  a 
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law-niaker  cannot  possibly  foresee  all  the  cases  or  cir- 
cumstances that  may  arise  under  his  law.  Judges  have 
to  decide  all  disputes  which  arise  under  the  la\^,  and 
in  cases  where  the  law  does  not  give  clear  and  adequate 
provision,  the  judge  must  fill  in  the  gap.  Such  decisions 
are  followed  by  other  judges.  Judges,  both  by  their 
position  and  by  their  training,  are  the  fittest  people 
for  such  interpretation.  The  executive  has  often  con- 
siderable powers  of  deciding  and  interpreting  matters 
in  which  there  is  no  definite  rule,  but  in  all  important 
and  final  matters  the  duly  constituted  judges  should  be 
the  deciding  agents. 

The  relations  of  the  judiciary  to  the  executive  are 
various.     In    the    first    place,    the    executive    itself    has 

always  considerable  powers  of  adjudication.  In 
Judiciary  ^ne  second  place,  the  judiciary  has  considerable 
|nd     .        powers    of    administration,    and     control    over 

the  executive.  In  the  thrid  place,  the 
executive  as  a  rule  controls  judicial  appointments, 
and  also  is  responsible  for  the  carrying  out  of  judicial 
decisions.  In  the  fourth  place,  there  are  various  kinds  of 
executive  courts,  especially  for  government  servants. 
e.g.,  the  court-martial.  There  is  now  a  tendency  to  give 
statutory  powers  to  courts  of  this  type  in  order  to  pre- 
vent the  arbitrary  use  of  power.  In  the  fifth  place,  the 
pardoning  power  belongs  to  the  executive. 

4.     Administrative  Law. 

The  most  important  relation  between  the  executive 
and  the  judicial  exists  on  the  continent  of  Europe  in 

what  is  'known  as  the  system  of  administrative 
Admin/I-01  law.  In  Great  Britain,  the  United  States,  and 
trative        in  India,  every  citizen  of  the  state  is  subject 

to  the  same  law  and  to  the  same  process  of 
law.  The  ordinary  law  courts  deal  with  private  indivi- 
duals and  public  officials  in  both  their  private  and  their 
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public  capacities.  Every  one  in  England,  from  the  Prime 
Minister  to  the  police  constable  or  to  a  pauper,  is  sub- 
ject to  the  same  law.  Even  soldiers  are  subject  to  the 
ordinary  process  of  law  although  for  matters  of  military 
discipline  they  are  subject  to  military  courts.  On  the 
continent  of  Europe  the  system  of  administrative  law 
prevails.  By  this  system  special  law  and  special 
machinery  exist  to  deal  with  government  officials  in 
their  relations  both  with  private  individuals  and  be- 
tween themselves.  All  controversies  arising  from  the 
public  duties  of  these  officers  are  settled  in  these  admin- 
istrative courts. 

The  existence  of  the  administrative  courts  is 
partly  explained  by  the  theory  of  the  separation 
of  powers.  Executive  officers,  according  to  the 
theory,  should  be  free  to  carry  out  their  duties 
without  interference  from  the  ordinary  courts  of 
the  land.  Expert  courts  composed  of  men  who 
have  experience  in  civil  administration,  are  the  be.t 
courts  for  dealing  with  administrative  cases.  Courts  of 
this  type  do  not,  like  the  ordinary  courts,  hamper,  or  mar 
the  efficiency  of  the  administration.  The  judges  of  the 
ordinary  courts  of  the  land  have  a  bias  in  favour  of  the 
private  citizens  against  government  officials,  which 
means  a  lack  of  justice  in  official  cases  as  well  as  less 
efficiency  in  the  administration.  According  to  this 
theory,  therefore,  the  administration  possesses  a  special 
body  of  rights  and  privileges  as  against  private  citizens. 
Special  rules  and  laws  are  made  for  officials.  The  law 
is  made  by  government  officials  and,  as  iti  is  largely  case- 
law,  is  very  elastic.  Ordinary  tribunals  have  no  con- 
cern with  administrative  law.  Eemedies  can  be  exacted 
by  administrative  decisions,  but  these  remedies  can  be 
got  only  from  the  administrative  courts  themselves. 

The  system  of  administrative  law  is  contrary  to 
the  whole  spirit  and  practice  of  the  administrative- 
system  prevalent  throughout  the  British  Empire  and  in 
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the  United  States.     According  to  the  English  ideas  the 
liberty  of  the  individual  is  far  mSre  secure  if  the  official 
as  well  as  the  ordinary  person  is  subject  to  the  ordinary 
courts  of  the  land.     The  judges  of  the  ordinary  courts 
are    looked    on    as    capable    of    giving    absolutely     fair 
judgments  in  all  cases.     Their  appointments  are  secure 
from     interference     by     the     executive.       In     France, 
on      the      other        hand,      the      administrative      judges 
have     no     security    of     tenure.       They     are     appointed 
and     removable     by     the     executive     itself,     and     not 
unnaturally   their   judgments    are   sometimes    based     in 
favour  of  officials.    To  English  ideas  administrative  courts 
are    unjust    and    undemocratic :    one     law     for     every- 
body is  better  than  one  laiw  for  the  privileged  class  of 
government  servants  and  anotther  for  private  individuals. 
It  is  true  that  in  times  of  national  crises,  such  as  war,, 
the  administration  may  be  more  efficient  if  the  executive' 
officials  are  free  from  judicial  interference;  but  in  Eng- 
land, where  the  parliament  is  supreme,  it  is  easy  tio  secure 
temporary  immunities  for  such  occasions  by  legislative 
enactments. 

Where  administrative  courts  exist  alongside  of  the 
ordinary  courts  of  the  land,  conflict  of  jurisdiction  must 
arise.  In  France  a  Tribunal  of  Conflicts  deter- 
Confliot  of  mines  whether  cases  belong  to  the  ordinary  or 
diction.  to  the  administrative  courts.  A  great  deal 
depends  upon  the  constitution  of  this  Tribunal 
of  Conflicts.  Professor  Dicey,  in  surveying  the  French 
system  of  administrative  law,  concludes  that  the  French 
Tribunal  of  Conflicts  is  more  an  official  than  a  judicial 
body,  and  that  its  decisions  as  a  rule  are  made  in  the 
interests  of  the  administration.  As  Professor  Dicey  points 
out,  the  natural  idea  of  Englishmen  is  that  conflict 
should  be  tested  by  a  normal  judicial  court,  a  court  com- 
posed of  the  ordinary  judges  of  the  land.  This  is 
directly  opposed  to  the  French  principle  that  administrat- 
ors should  never  be  disturbed  by  the  judicial  power  in 
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the  exercise  of  their  own  duties.  In  England  the  judi- 
ciary often  interferes  in  executive  matters,  sometimes 
with  far-reaching  results.  In  some  cases  it  actually  has 
happened  that  the  executive  has  been  very  seriously 
hampered  by  the  courts  in  the  execution  of  its  duties, 
but  this  very  principle  is  regarded  by  Englishmen  as 
one  of  the  chief  guarantees  of  individual  liberty.  The 
independence  of  the  judiciary  in  England  thus  is  in 
accordance  with  the  spirit  of  the  Separation  of  Powers. 
Administrative  courts,  though  in  origin  they  may  be 
explained  by  the  theory  of  Separation  of  Powers,  are 
really  a  negation  of  the  theory. 


CHAPTER  XV. 

PARTY    GOVERNMENT. 

1.     The   Meaning  of  Political  Party,  Party 

Division,  and  the  Merits  and  Demerits  of 

the  Party  System. 

One  of  the  most  notable  developments  of  modern 
democratic  government  is  the  rise  of  political  parties. 
So  universal  are  they  that  it  may  fairly  be 
cenerai  sai(j  (^^  (parties  are  essential  to  democracy.  In 
of  Party,  its  widest  sense  party  means  a  number  of  people 
joined  by  common  opinions  on  a  given  subject. 
Thus  there  are  parties  in  ai  church,  a  municipality  or  a 
university.  As  a  rule  these  parties  recognise  someone  as 
leader.  The  leader  usually  is  the  man  who  is  the 
ablest  exponent  of  the  particular  views  held  by  the  party, 
and  so  it  often  happens  that  the  line  of  action  taken  by 
the  leader  is  followed  even  though  the  individual  mem- 
bers of  the  party  do  not  entirely  approve  of  it.  Behind 
party  is  the  idea  that  union  is  strength.  Whereas  in- 
dividuals acting  alone  cannot  secure  victory  for  their 
opinions  in  councils,  they  can  do  so  when  joined  together. 
Often  it  is  advisable  for  individuals  to  sacrifice  their  owr» 
opinions  in  order  to  join  in  with  the  party  leader  or 
organisation. 

Political  parties  are  the  same  in  principle  as  parties 
in  municipalities  or  universities.  People  holding  similar 
opinions  on  political  questions  form  a  party.  In  political 
political  matters  often  a  great  variety  of  opinions  exists, 
parties.  ail(j  theoretically  there  may  be  as  many  parties 
as  there  are  opinions.  In  actual  practice,  however, 
what  happens  is  that  the  opinions  tend  to  flow  into  a 
few    more    or    less    definitely    marked    channels.      The 

Dl 
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necessity  for  organisation  in  matters  affecting  the  central 
government  is  even  more  marked  than  in  smaller 
councils,  and  parties  tend  to  be  organised  us  broadly 
as  possible.  Each  party  tries  to  gain  as  many  in  numbers 
as  it  can,  so  that  if  there  is  a  certain  general  agreement 
among  members  in  important  matters,  disagreement  in 
matters  of  detail  does  not  count.  A  political  party  may 
thus  be  defined  as  an  organised  group  of  citizens  who 
profess  to  share  the  same  political  views  and  who,  by 
acting  as  a  political  unit,  try  to  control  the  government. 
The  chief  aim.  of  a  party  is  to  make  its  own  opinions  and 
policy  prevail.  To  do  so  it  is  necessary  to  control  the 
legislature  in  the  state.  To  control  the  legislature  means 
that  party  representatives  must  be  in  a  majority  in  the 
legislature.  Parties,  therefor©,  are  highly  organised  in 
order  to  manage  elections,  as  the  more  members  they 
can  command  the  more  control  thev  have  over  legisla- 
tion.  Sub-division  in  a  party  is  disastrous;  introduc- 
tion of  any  sort  of  cleavage  immediately  splits  the  vote 
and  gives  opposing  parties  an  opportunity  of  winning. 

The   best  system  to   secure  party  ends  accordingly   is 
the  minimum  number  of  parties — or  the  two-party  sys- 
tem.     This  is  the  type  in   the   United   States, 

systemrty    an^>     ^     recently,     it     was     the     type      in 
Great      Britain.  In      the      United      States 

there  are  tiwo  great  parties,  the  Republican  and 
Democratic;  in  Great  Britain  there  are,  or  rather 
used  to  be,  the  Conservative  and  Liberal  parties. 
In  each  of  these  states  a.  new  party,  the  Labour  Party, 
has  appeared  in  recent  years.  In  Britain  till  very 
recently  the  Labour  party  used  to  vote  with  the  Liberal 
party.  Now  it  is  organised  as  a!  party  by  itself ,  and  with 
it  may  soon  fuse  the  advanced  Liberals  or  Radirals; 
the  moderate  Liberals  may  join  the  Conservatives.  On 
the  Continent  of  Europe,  however,  the  two-party  system 
does  not  jprevail.  On  the  Continent  there  is  the  multiple- 
party  system.     The   lines   of  cleavage  are  too  many  to 
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admit  of  a  clear-cut  division  into  two  parties.  In 
Germany  there  used  to  be  about  a  dozen  parties  and  in 
France  about  five  to  seven  parties,  with  various 
sub-divisions. 

The  party  system  in  all  countries  is  an  extra-legal 
growth.  Parties  have  grown  up  gradually  outside  the 
legal  systems  of  democracies,  but  they  are  as  indispens- 
able as  law  itself.  It  is  not  too  much  to  say  that  the  whole 
machinery  of  government  depends  on  them.  Thus  in 
America  the  election  of  the  President  and  the  members 
of  Congress  depends  on  party  organisation.  As  we  have 
already  seen,  the  party  system  is  really  a  method  by 
which  the  too  great  rigidity  of  American  constitution  has 
been  broken  down.  In  Great  Britain  the  central  fact  of 
government,  the  Cabinet  system,  depends  on  the  party 
system. 

Tt  has  been  pointed  out  by  some  writers  that  party 
division  is  a  very  natural  outcome  of  government  by  dis- 
cussion. Party  cleavaige,  it  is  said,  is  the  result 
ofhparties?  °^  ^e  ^ac^  that  there  is  a  Tes  and  No  to  every 
question.  This,  indeed,  would  be  true  were 
all  parties  divided  on  particular  questions.  What  is 
found  in  practice  is  that  parties  divide  on  various 
grounds.  Rome  parties  are  formed  to  farther  class 
interests.  The  Labour  parties  of  various  modern  coun- 
tries exist  to  represent  the  interests  of  laboiir.  Other 
parties  are  based  on  particular  theories  of  the  ends  of 
the?  state.  The  socialists,  for  example,  believe  that  a 
socialistic  organisation  of  society  is  better  than  the  in- 
dividualist type  at  present  prevalent.  Still  other  parties 
exist  for  particular  political  purposes.  The  Irish  Nation- 
alist1 party,  for  example,  exists  to  secure  Home  Pule  for 
Ireland.  Once  the  object  of  such  parties  is  secured,  theiy 
automatically  cease  to  exist.  Other  parties,  again, 
nrise  for  the  defence  of  a  sect  or  branch  of  the  Church. 
Such  parties,  though  many  of  them  have  lost  their 
original  character,  are   common  in  continental   politics. 
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Economic  interests  frequently  lead  to  the  formation  of 
parties,  or  to  the  alteration  of  existing  parties  in  such  a 
way  as  to  make  them  practically  new  parties.  The 
question  of  free  trade  versus  protection  in  Britain,  for 
example,  materially  altered  the  composition  of  the  old 
Liberal  and  Conservative  parties.  Race  is  still  another 
basis  of  party  division.  This  is  common  in  countries 
where  there  are  several  antagonistic  races — such  as  in 
the  late  Austro-Hungarian  Union,  and  also  where  one 
race  (e.g.,  the  Jews  in  Germany)  has  to  organise  itself  as 
a  party  in  self-defence  or  for  the  promotion  of  its 
interests. 

Except  where  general  tendencies  are  obscured  by  in- 
dividual questions,  it  is  generally  possible  to  recognise 
at  least  four  types  of  social  or  political  thought : 
Four  gene-  (a)  Radicals,  those  who  wish  the  present  in- 
ofpir?"  stitutions  to  be  altered  root  and  branch 
(the  word  radical  comes  from  the  Latin  word 
radix,  which  means  a  root);  (h)  Reactionaries. 
those  who  wish  to  return  to  the  older  state  of 
things.  These  are  the  extremes;  the  means  are — (c) 
Liberals,  those  who  wish  reform  of  present  institutions, 
and  (d)  Conservatives,  those  who  wish  to  "  couserve  "  or 
keep  existing  institutions  as  they  are.  These  four 
classes  shade  off  into  one  another.  In  each  class  of  these 
the  same  four  classes  might  be  detected.  Thus  171  the 
Liberal  Jparty  there  are  some  who  are  very  near  to  the 
Conservatives  on  the  one  hand,  and  some  very  near  the 
Radicals  on  the  other.  There  is  also  a  considerable 
number  of  Moderates,  some  with  leanings)  tio  one  extreme, 
and  some  to  the  other.  The  essence  of  political  parties  is 
organisation  to  attain  control  of  the  government,  and  this 
necessity  keeps  minor  differences  of  opinion  in  check. 
It  often  happens  that  in  particular  questions  members 
of  widely  different  opinions  on  all  other  matters  will 
unite  in  the  particular  Question.  Thev  agree  to  sink  their 
other  differences  for  the  sake  of  unity  on  one  question. 
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Thus,  when  the  Irish  Home  Rule  question  split 
Mr.  Gladstone's  Liberal  party  in  1886,  several  members 
of  the  Liberal  party  went  over  to  the  Conservatives  (who 
after  that  were  usually  called  Unionists)  and,  he- 
cause  of  one  important  difference  with  the  Liberals,  cast 
in  their  lot  for  ever  with  the  Conservatives. 

In    federal    systems    of    government    another  line  of 
distinction  may  be  drawn,  viz.,  centrifugal    and    centri- 
petal,   i.e.,   the  parties  which   support  ooncen- 
systems!^'  Nation  of  authority  in  the  central  government, 
and    the  devolution  of  authority  to  the*  provin- 
cial  or  "  state  "   governments. 

Although  the  party  system  has  become  essential  to 
modern  democracy,  it  is  not  without  its  critics.  Much 
Merits  and  may  be  said  for  it,  and  much  mav  be  said 
Demerits  of  against  it.  During  the  Great  War,  party  dif- 
covern-  ferences  in  the  countries  at  war  were  as  a  rule 
sunk  to  secure  national  unity  in  the  struggle, 
hut  even  before  the  end  of  the  war  the  bid  party  dif- 
ferences began  to  re-appear.  Many  hoped  that 
the  war  would  kill  the  old  party  system,  but  everything 
points  to  its  resuscitation  in  its  pre- War  vigour,  though 
perhaps  not  on  the  pre- War  lines. 

The  most  serious  objection  to  party  government,  espec- 
ially the  two-party  system,  is  that  it  destroys  individ- 
uality. It  tends  to  make  the  political  life  of  a  country 
machine-life  or  artificial.  The  party  in  opposition  or, 
as  it  is  soniptimes  culled,  the  Chits,  is  always  antagonistic 
to  the  party  in  power,  or  the  Ins.  It  does  not  matter 
what  the  question  may  happen  to  be:  the  proposed  law 
may  be  perfectly  good,  but  it  must  be  opposed  as  a 
matter  of  party  .principle.  On  the  other  hand,  it  is 
claimed  that  this  artificial  antagonism  always  ensures 
every  aspect  of  the  question  being  taken  into  account. 
It  is  the  business  of  the  opposition  party  to  criticise  and 
to  find  as  many  faults  as  possible  in  any  proposed  law. 
This  makes   the  party  responsible   for  the   law    easier   to 
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avSid  mistakes  and  to   try  as  far  as     possible     to  nieeb 
every  reasonable  point  of  view. 

The  destruction  of  individuality  follows  really  from 
the  party  organisation.  For  jparty  government  party 
unity  is  essential.  There  is  therefore  no  room  for  the 
"independent"  member.  The  "  independent! "  member, 
who  prefers  to  hold  his  opinion  even  if  it  varies  with 
the;party  opinion,  is  a  danger  to  the  party  as  he  destroys 
its  unity.  The  party  therefore  must  either  pacify  him 
by  promising  or  giving  him  office  when  it  is  in  power, 
or  it  must  get  rid  of  him.  Parties  are  so  highly  organ- 
ised that  they  can  easily  get  rid  of  a  recalcitrant  mem- 
ber by  refusing  him  party  recognition.  Such  a  refusal 
means  that  he  cannot  be  adapted  as  the  official  party 
candidate  at  the  elections,  which  is  tantamount  to  his 
being  unable  to  secure  a  seat. 

It  may  also  be  said  against  the  party  system  that  itl 
tends  to  pass  into  the  hands  of  caucuses,  or  private 
cliques,  which  arrange  matters  to  suit  themselves,  not 
the  general  public.  Thus  frequently  the  best  men  of  the 
country  are  excluded  from  the  chief  posts  in  government. 
This  is  true  in  two  ways:  first,  as1  in  America,  where  the 
party  machine  is  so  powerful  as1  to  exclude  all  from  power 
who  do  not  work  with  it;  and,  secondly,  because  the  best 
men  of  the  party  in  opposition  cannot  be  given  office 
m  a  system  of  Cabinet  government.  It  is  an  open  ques- 
tion, however,  whether  these  men  do  not  perform  even 
a  better  function  by  being-  in  ojpposilion,  that  is,  the 
function  of  responsible  critics  who  may  be  called  upon 
at  any  moment  to  shoulder  the  burdens  of  government. 
As  critics  their  functions  are  not  wholly-  destructive, 
and  they  undoubtedly  secure  carefulness  in  the 
constructive  work  of  the  party  in  power.  And  the 
party  in  power  must  put  its  ablest  men  in  office  in  order 
to  survive  against  the  party  in  opposition. 

Party  government,  its  enemies  point  out,  also  means 
excessive  pandering  to  the     people.       This     results     in 
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popular  legislation,  which  is  passed  not  for  the  good  of 
the  country  as  a  whole  but  to  catch  votes.  Popular 
legislation,  it  is  held,  is  usually  unscientific  or  bad 
legislation.  On  the  other  hand  it  may  be  said  that  the 
government  really  rests  on  public  opinion,  and  to  reflect 
that  public  opinion  in  laws  is  really  the  purpose  and  aim 
of  government.  Party  government  therefore  is  really  a 
powerful  instrument  for  the  fulfilment  of  the  purposes 
of  the  state. 

The  electors,  again,  are  mis-educated  by  organisation. 
Parties  try  to  impress  on  electors  the  truth  of  their  own 
views  and  the  falsity  of  the  views  of  the  other  parties. 
In  this  way  parties  are  often  guilty  of  the  two  sins  of 
siqjpressio  veri  and  suggestio  falsi.  On  the  other  hand, 
each  elector  is  well  supplied  with  the  views  of  all 
parties,  however  distorted  they  may  be,  and  he  is  left 
to  draw  his  own  conclusions. 

The  party  system,  further,  raises  artificial  difficulties 
for  the  executive.  In  Britain,  where  the  Cabinet  is 
formed  from  the  party  in  power,  and  where  it  is  the 
head  of  both  the  legislative  and  executive  branches  of 
government,  party  feeling  often  raises  difficulties  for 
the  executive  departments  which  need  not  be  raised.  On 
the  other  hand,  the  party  system  means  strict  supervi- 
sion of  the  executive.  The  party  in  opposition  is  always 
on  the  alert  for  any  executive  blunder  or  scandal,  a  fact 
which  cannot  but  have  a  good  influence  on  the  executive. 

One  of  the  oldest  and  most  frequently  quoted  draw- 
backs of  party  government — that  it  encourages  loyalty 
to  party  at  the  expense  of  loyalty  to  the  state— has  been 
partiallv  disproved  by  the  Great  War.  At  the  beginning 
of  tlhe  war  the  leading  parties  immediately  sank  their 
peace-time  differences  and  lovally  co-operated  with  each 
other  to  secure  victorv.  This  ro-operation  resulted 
ultimately  in  the  Coalition  government,  which  was  re- 
presentative of  all  parties.  In  normal  times,  on  the  other 
hand,   the  party  in   opposition   sometimes   adopts  means 
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which  are  disloyal  or  dangerous  to  the  public  peace  in 
order  to  embarrass  and  discredit  the  party  in  power. 

One  of  the  worst  features  of  party  government  is  the 
bitterness  of  feeling,  rancour,  and  spiteful,  undignified 
speeches  which  result  from  it,  especially  at  election  times. 
Party  elections  bring  extraordinary  excitement  among 
the  people ;  so  much  so  that  it  is  not  uncommon  to  find 
men  who  have  never  seen  each  other  before,  enter  into  the 
most  heated  arguments  at  meetings  or  on  the  streets ;  and 
among  the  lower  classes,  it  is  not  an  unusual  thing  to 
see  a  free  fight  as  the  result.  To  many  such  things 
mean  amusement ;  but  they  certainly  do  not  lend  dignity 
to  public  life. 

Summarily,  it  may  he  said  that  the  dual  party  system 
tends  to  diminish  the  instability  that  attaches  to  parlia- 
mentary government,  and  to  render  the  criticism  of 
governmental  measures  more  orderly  and  circumspect; 
but  it  often  tends  to  make  party  spirit  more  comprehen- 
sive and  absorbing,  party  criticism  more  systematically 
factious  and  the  utterances  of  ordinary  politicians  more 
habitually  disingenuous. 

2.     The    Modern   Party   System. 

No  two  countries  have  the  same  party  system,  bat  a 
general  distinction  can  be  drawn  between  those  which 
have  the  two-party  system,  and  those  which  have  the 
multiple-party  system.  Of  the  two-party  system  the 
chief  example  is  the  United  States.  In  Britain  till 
recently  the  two-party  system,  was  in  vogue  but  there  are 
indications  that  in  the  future  there  may  be  more  than 
two  parties.  It  must  be  remembered  that  the  two-party 
system  may  exist  even  though  more  than  two  parties 
nominally  exist.  Thus  in  Great  Britain  the  two  main 
parties  used  to  be  the  Liberals  and  Conservatives,  and  till 
recently  the  Irish  Nationalists  and  Labour  party,  though 
they  are  really  separate  parties,  voted  with  the  Liberals. 
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For  present  purposes  of  exposition  the  present  (1920) 
party  system  (Coalitionists,  Liberals  and  Labour)  is  left 
out  of  account  owing-  to  the  very  uncertain  future  of  this 
division  of  parties.  The  pre-war  Irish  Nationalists  are 
now  few,  their  places  having  been  taken  by  Sinn  Fein 
or  Irish  Republican  members,  who  do  not  recognise  the 
British  Parliament.  Similarly,  in  Europe  the  parties  are 
in  a  position  of  unstable  equilibrium. 

A  chort  analysis  of  the  party  systems  prevailing  in 
Great  Britain,  the  United  States,  and  on  the  Continent 
of  Eui'ope  will  illustrate  the  party  systems  of  the  modern 
world. 

1.  The  party  system  of  Great  Britain  dates  back 
to  the  Elizabethan  age,  when  the  Puritans 
The  Party  opposed  the  Crown.  The  Puritans  repre- 
Brftaln. '"  sented  the  current  desire  to  secure  consti- 
tutional government  as  against  the  arbitrariness 
of  the  royal  prerogative.  With  the  increasing  arbitrari- 
ness of  the  first  two  Stuart  kings,  James  I.  and 
Charles  I.,  the  Puritans  gained  in  strength.  They  were 
united,  and  were  able  to  secure  seats  in  parlia- 
ment. Their  opposition  to  the  Crown  became  very 
marked  in  the  Long  Parliament  of  1641.  In  this  parlia- 
ment we  have  the  first  example  of  real  parliamentary 
parties.  The  one  party  supported  the  Crown  and  prero- 
gative, the  other  supported  constitutional  government. 
The  opposition  resulted  in  the  Great  Rebellion  or  Civil 
War,  which  ended  in  1649  with  the  execution  of  Charles  1. 
The  parties  were  known  as  the  Cavaliers,  the  supporters 
of  the  king,  and  Roundheads,  the  supporters  of  parlia- 
mentary government.  These  names,  like  the  later 
names  of  Whio>  and  Tory,  were  given  in  derision. 

After  the  Restoration  of  the  monarchy,  in  1660.  with 
the  return  of  Charles  II.,  the  Cavaliers  were  complete 
masters  in  political  matters,  hut  party  divisions  ag'ain 
became  marked  in  the  debates  on  the  Exclusion  Bill  in 
1679.     The  purpose  of  the  Exclusion  Bill  was  to  prevent 
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the  King's  brother  (later  James  II.)  from  ascending  the 
throne.  The  names  "  Abhorrers,"  those  who  abhorred 
petitions  sent  to  the  Crown  for  the  summoning  of 
parliament,  and  "  Petitioners,"  those  who  petitioned 
the  king  to  summon  parliament,  were  given  to  these 
parties.  These  names  were  soon  supplanted  by  the  well- 
known  nicknames  of  Tory  (an  Irish  word  meaning 
highwayman)  and  Whig  (a  word  meaning  whey-face). 
The  Tories  were  the  supporters  of  the  royal  prerogative; 
the  Whigs  were  advocates  of  parliamentary  sovereignty 
or  constitutional  government. 

The  names  Whig  and  Tory  continued  for  a  century 
and  a  half,  one  of  them  indeed,  Tory,  still  being  used 
derisively  of  the  present  Conservative  party.  The  pre- 
sent party  system  however  did  not  take  root  till  the 
reign  of  George  I.,  when  Walpole  became  the  first  Prime 
Minister  and  the  modern  Cabinet  system  started. 
William  III.  had  chosen  his  ministers  from  the  more 
numerous  party,  the  Whigs,  a  ministry  known  in  history 
as  the  Junto.  This  Junto,  however,  did  not  resign  like 
a  modern  party  ministry,  when  it  was  not  in  a  majority 
in  thp  House  of  Commons. 

With  the  change  in  the  political  complexion  of  the 
country,  the  views  of  the  parties  changed.  After  the 
Revolution  of  1688.  when  the  Stuart  dynasty  was  eject- 
ed, many  Tories  who  were  supporters  of  the 
Crown  became  Jacobites,  or  supporters  of  the  Stuarts, 
as  against  the  Houses  of  Orange  and  Hanover.  The 
death-blow  was  dealt  to  the  Stuart  cause  in  1745,  and, 
with  the  disappearance  of  the  Jacobites  as  a  poli- 
tical force,  the  Tories  entered  into  the  national 
life  as  it  existed  under  the  Hanoverian  kings.  The 
parties  became  divided  on  general  principles  of  govern- 
ment. With  parliamentary  supremacy  a  realised  fact, 
the  old  distinction  no  longer  applied.  The  Tories  came 
to  be  looked  on  as  upholders  of  the  present  condition  of 
things,  of  stability  and  order:  the  Whigs  were  regarded 
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as  the  promoters  of  reform  and  progress.  In  the  nine- 
teenth century  the  party  names  changed  to  the  more  in- 
telligible ones  of  Conservatives  (Tories)  and  Liberals 
(Whigs).  With  the  union,  in  1801,  of  Great  Britain  and 
Ireland,  there  came  another  party  element,  which  grew 
in  strength  as  the  century  advanced.  These  were  the 
Irish  Nationalists,  who  demanded  "Home  Rule'  for 
Ireland.  In  Mr.  Gladstone's  ministry  of  1886  a  Home 
Eiule  Bill  was  introduced  which  completely  broke  up  the 
Liberal  party.  Those  who  refused  to  accept  the  Bill 
went  over  to  the  Conservatives,  which  from  then  onwards 
was  also  called  the  Unionist  party.  The  term  Liberal- 
Unionist  was  used  for  many  years  to  designate  those  who 
previously  had  been  Liberals  but  who  refused  to  continue 
in  that  party  after  the  Home  Rule  Bill. 

Another  party — the  Labour  Party — has  come  to  the 
front  in  recent  years.  This  party  came  into  existence 
tc  support  the  interests  of  the  working  classes.  It  is  to 
be  distinguished  from  the  Socialists  of  whom  there  is 
also  a  party  in  England,  but  as  yet  it  has  not  secured 
appreciable  representation  in  the  House  of  Commons. 

Thus,  at  present,  the  British  party  system  has  four 
organised  parties — the  Conservatives  (also  known  as 
Unionists,  and  sometimes  derisivelv  called 
EoS,.  Tories),  the  Liberals,  the  Nationalists,  and 
the  Labour  Party.  Up  to  the  beginning  of 
the  Great  War  the  Liberal,  Labour,  and  Nationalist 
parties  worked  together,  and  by  so  doing  preserved  the 
two-party  system  of  government.  Within  these  two 
main  parties  there  was  considerable  varia+ion  of  opinion, 
especially  marked  among  the  Liberals,  who  were  com- 
posed of  two  types — the  less  progressive  (or  Liberals 
proper)  and  the  more  progressive  (or  Radicals).  Some 
of  the  less  progressive  Liberals  have  joined  the  Conser- 
vatives and  some  of  the  Radicals  the  Labour  partv. 

Though    the    general    dividing  line  between   Liberals 
and  Conservatives  is  the  desire  for  progress  and  reform 
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and  the  desire  for  the  continuance  of  the  present  scheme 
of  things,  it  is  to  be  noted  that  this  line  of  division  is 
somewhat  illusory.  The  Conservative  party  has  been 
responsible  for  social  and  /political  reform  as  well  as  the 
Liberal  party.  The  extension  of  the  basis  of  suffrage, 
for  example,  in  the  Reform  Acts  was  mainly  the  work  of 
Conservative     governments. 

The  theory  of  parties  in  England  is  well  stated  by 
May  in  his  "  Constitutional  History": — "The  parties  in 
'  which  Englishmen  have  associated  have  represented  cardi- 
nal principles  of  government — authority  on  the  one 
side,  popular  rights  and  privileges  on  the  other.  The 
former  principle,  pressed  to  extremes,  would  tend  to 
absolutism,  the  latter  to  a  republic;  but,  controlled 
within  proper  limits,  they  are  both  necessary  for  the  safe 
working  of  a  balanced  constitution.  When  the  parties 
have  lost  sight  of  these  principles,  in  pursuit  of  objects 
less  worthy,  they  have  degenerated  into  factions." 

In  Britain  the  organisation  of  the  party  machinery  is 

centred  in  the  /party  leaders  in  Parliament,  particularly 

the  House  of  Commons.     One  man  is  definite- 
Pcirtv 

organis-  ly  recognised  as  the  head  of  the  party,  and  his 
ation.  views  form  the   prevailing  views  of  the  party. 

The  leader  does  not  act  alone,  of  course,  but  in  conjunc- 
tion with  other  leading  party  men.  The  parliamentary 
organisation  of  the  parties  is  centred  in  an  official  known 
as  the  Whip,  whose  duty  it  is  to  secure  the  maximum 
vote  possible  for  his  party  in  the  House  of  Commons. 
Each  party  has  a  central  office  (e.fi..  the  Central  Conser- 
vative Association  and  the  Central  Liberal  Association), 
with  ar  executive  committee  as  the  central  organisation 
of  the  party.  Its  main  object  is  to  win  seats  at  elec- 
tions, and  for  this  end  it  issues  oropas-andist  literature, 
such  as  Year  Books  [the  Liberal  Tear  Book  and  the  Con- 
stitutional (Conservative)  Tear  Book]  and  electioneering 
pamphlets.  The  central  office  also  keeps  a  list  of  names 
of  party  members  who  wish   seats   in  Parliament.     Th» 
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actual  choice  of  candidates  for  seats  is  left  to  local  asso- 
ciations, but  the  central  organisation  often  asks  (though 
it  cannot  conrpel)  the  local  associations  to  adopt  a  candi- 
date nominated  by  the  Whip.  The  central  organisations 
have  also  considerable  command  of  funds  which  are  spent 
in  propag-anda  work  and  in  paying  the  expenses  or  part 
expenses  for  the  candidates  who  cannot  afford  to  pay 
their  own  expenses.  The  accounts  of  these  party  or- 
ganisations are  kept  strictly  secret,  but  it  is  commonly 
believed  that  the  party  funds  are  augmented  by  those 
who  expect  to  receive  either  office  or  honours  from  the 
party  when  it  is  in  power. 

Besides  the  actual  executive  organisations  there  are 
many  other  party  organisations.  Most  important  among 
these  are  the  great  London  Social  Clr.bs — the  Carlton 
(Conservative)  and  National  Liberal — the  membership  of 
which  is  exclusively  political.  All  the  party  leaders 
belong  to  these  clubs  ;  thus  the  clubs  are  important  centres 
of  political  opinion.  Working  men's  clubs  exist  in  con- 
stituencies. These  clubs  hold  political  meetings  and 
take  an  active  part  in  elections.  Other  organisations', 
such  as  the  Primrose  League  (Conservative)  and  the 
Eighty  Club  (Liberal),  are  important,  political  bodies, 
though  they  are  not  so  continuously  active  as'  the  others. 

2.     The  party  system  of  the  United  States,  like  that 
in  Britain,   has  passed  through  various  phases.     Before 
the  American  War  of  Independence  the  parties 
system  r?n    in  America  were     similar    to    the     parties     in 
stiteUs!lited  England.     After  the  Declaration  of  Independ- 
ence,    parties     of     a     purely     American    type 
grew     up.       The     first     line        of     division     was     be- 
tween  the  Federalists  and  Anti-federalists.       The  basis 
of      this      division      was     the     form     of      government. 
The     Federal     party    desired    the    establishment    of     a 
strong  central    government;    the  Anti-federalists   wished 
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to  retain  state  rights.  With  the  adoption  of  the  Con- 
stitution, the  Anti-federalists  were  beaten,  and  disap- 
peared, but  their  place  was  taken  by  the  .Republicans, 
who  favoured  the  restriction  of  the  powers  of  the  central 
government.  The  Republicans,  basing  their  theories 
on  the  general  theories  of  rights  which  were  so  popular 
at  the  time  of  the  French  Revolution,  gradually  con- 
quered the  Federalists,  or  supporters  of  centralisation. 
The  Republicans,  who  called  themselves  Democratic  Re- 
publicans, were  also  helped  by  dissensions  among  the 
Federalist  leaders  and  by  tHie  passing  into  law  of  certain 
unpopular  acts.  Coming-  into  power  in  1801,  the  Repub- 
licans adopted  the  most  popular  of  the  Federalisl 
doctrines,  which  led  to  the  extinction  of  the 
Federalist  party.  For  some  time  there  were  no  distinct 
parties  (from  about  1816  to  1830) — a  period  known 
in  American  history  as  the  era  of  good  feeling.  About 
1830  new  parties  began  to  arise,  one,  the  Democrats, 
led  by  Andrew  Jackson,  the  other,  the  Whigs,  led  by 
Henry  Clay.  The  Democrats,  the  successors  of  the  Demo- 
cratic Republicans,  held  extreme  individualistic  views  of 
the  rights  of  the  people,  and  strongly  opposed  the  pro- 
tective tariff,  the  national  bank,  and  natKonal 
improvements  in  roads  and  canals,  all  of  which  were  sup- 
ported by  the  Whigs. 

The  next  party  controversy  was  slavery.     This,  ending 
in     the     American    Civil     War,     split     up     the     Whig 

party-       The    holders    of   anti-slavery    opinions 
polmon.       came  together  as  the  Republican  party.     After 

the  Civil  War,  and  the  abolition  of  slavery,  the 
party  basis  of  slavery  was  destroyed,  but  tbe  party 
organisations  continued.  The  present  party  organis- 
ation, though  the  same  in  name,  is  not  divided  "by  any 
clearly  marked  difference  of  opinion.  The  chief  element 
in  the  party  system  is  the  party  organisation,  which  is 
all  powerful.  It  is  impossible  to  say  clearly  what  doc- 
-trines  a  Republican  or     Democrat     holds.       They     are 


POLITICAL   SCIENCE.  399 

divided  on  questions  as  they  arise.  Thus  while  the  Re- 
publican party  favours  protection,  the  Democrats  do  not 
oppose  it.  The  gold  standard  is  favoured  chiefly  by  the 
Republicans,  but  also  by  many  of  the  Democrats.  As  a 
matter  of  practice  each  party  seizes  on  the  opinion  that 
is  likely  to  be  popular,  and  the  only  way  to  distinguish 
them   is  by  their  organisation. 

In  America  there  are  several  smaller  parties  such  as 
the  Prohibitionists,  who  are  temperance  reformers,  and 
the  Labour  party.  These,  however,  have  as  yet  made  no 
mark  on  American  national  life. 

The  organisation  of  the  American  party  system  is  the 
most  thorough-going  in  the  world.  Several  reasons 
party  have   contributed   to  this.       In  the   first!  place, 

fsalfoii.  the  separation  of  the  legislature  and  executive 
branches  of  government,  and  the  difficulty  of 
amending  the  constitution,  have  necessitated  some 
method  of  co-ordinating  them,  both  in  central  and  state 
governments.  Secondly,  the  frequency  of  elections,  and 
the  large  number  of  elected  officials,  have  helped  to 
strengthen  organisation.  In  America,  also,  re-election 
is  unusual.  Fourthly,  tthe  large  area  of  the  United 
States,  as  well  as  the  existence  of  two  govern- 
ments, federal  and  state,  makes  it  necessary  for  the  ex- 
pression of  the  popular  will  that  the  machinery*  of  elec- 
tion be  highly  organised.  Fifthly,  in  America  there  is 
no  central  authority  like  the  Cabinet  which  is  repre- 
sentative of  the  party  in  power  and  acts  as  a  focus  of 
party  opinion. 

The  central  fact  of  American  party  organisation  is 
the  convention  or  meeting  of  representatives  to  choose 
candidates  for  offices.  These  representatives  are  selected 
by  the  political  parties.  The  actual  working  of  the 
system  starts  at  the  primary  election  or  caucus.  This 
'  primary  '  is  a  meeting  of  the  qualified  voters  in  the 
smallest  electoral  area.    It  selects  a  local  party  committee, 
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makes  party;  nominations  for  the  local  offices  open  to  elec- 
tion, and  sends  delegates  to  the  next  highest  meeting.  In 
the  primary  elections  only  a  small  number  of  electors  as 
a  rule  take  part.  The  main  body  of  citizens  stay  away 
either  from  lack  of  interest,  lack  of  technical  qualifica- 
tions to  attend,  or  because  of-  unfair  means  adopted  by 
party  leaders. 

In  the  larger  electoral  areas  it  is  physically  impossible 
for  all  qualified  voters  to  attend.  The  business  of  these 
areas  is  therefore  done  through  bodies  of  delegates,  or 
conventions.  The  duties  of  this  convention  are  similar  to 
those  of  the  primary  convention.  It  appoints  a  com- 
mittee, nominates  party  candidates  and  sends  delegates 
1o  the  state  convention,  which,  in  its  turn,  nominates 
the  party  candidates  for  the  state  governorship  and 
sends  delegates  to  the  national  convention. 

The  national  convention  is  the  head  of  the  whole  organ- 
isation. It  is  composed  of  twice  as  many  members  for 
each  state  as  the  state  has  members  of  Congress.  Two 
delegates  are  sent  from  each  congressional  electoral  area, 
and  from  each  state  at  large.  Each  territory  sends  six 
delegates,  which  makes  up  994  delegates  in  all.  As  a 
rule,  reserve  members,  or  "  alternates,"  as  they  are  called, 
are  chosen  to  replace  members  falling  out.  Tbe  national 
convention  makes  the  party  nomination  for  the  president- 
ship and  vice-presidentship,  and  decides  on  the  policy  of 
the  party.  The  national  convention  is  held  once  in  four 
years.  There  are  differences  in  procedure  in  the  two 
parties.  In  the  Republican  party  the  delegates  sent  from 
a  state  may  vote  as  individuals  for  different  candidates; 
in  the  democratic  the  delegates  must  vote  in  a  body  for 
one  person.  For  election  the  Republican  party  re- 
quires only  a  simple  majority:  in  the  Democratic  partly  a 
two-thirds  majority  is  necessary. 

The  party  system  in  America,  though  romplete  and 
symmetrical  in  its  organisation,  has  unfortunately 
developed    many    abuses.     The    frequency    of    American 
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•elections  has  proved  too  severe  a  tax  on  both  the  time 
and  interest  of  the  electors,  and  the  electious  have  passed 
into  the  hands  of  party  organisations.  Hence  have  arisen 
what  are  known  in  America  as  the  party  "  machine,"  the 
party  "ring,"  and  the  "boss."  The  "boss'  is  the 
party  leader  who  manages  the  election  for  his  own 
friends  or  his  own  particular  interests;  the  "ring.' 
is  composed  of  his  followers  who  help  him  in 
elections  and  expect  to  share  in  the  benefits  flowing  from 
success  in  the  elections.  The  'machine'  is  the  party 
organisation  by  which  the  "  boss"  is  able  to  cany  out 
his  purposes.  The  party  "boss"  is  not  primarily  in- 
lerested  in  general  political  issues.  His  business  is  to 
win  elections,,  amd  to  ,do  so  he  must  be  a  master  of 
intrigue  and  persuasion.  His  chief  enemies  are  those  of 
bis  own  party  who  try  to  weaken  his  power,  as,  particular- 
ly in  municipal  elections,  he  can  often  make  a  "  deal ' 
with  the  "bosses  "  of  the  opposite  party  to  share  in  the 
final  distribution  of  offices. 

The  elections,  /from  the  "  primaries! "  upwards  are, 
accordingly,  more  or  less  farcical.,  The  voters,  aware  of 
the  system,  do  not  attend,  and  the  selection  of  candidates 
takes  place  at  the  bidding  of  an  inside  "  clique  ' 
which.'  prepares  beforehand  the  names  to  be  adopited 
(known  in  America  as  a  "  slate  ").  The  very  existence 
of  the  "machine"  system  keeps  voters  away,  as  they 
know  that  their  individual  votes  are  of  no  avail  against; 
the  machine.  In  the  ^primary  elections  only  a  very  small 
number  of  the  qualified  voters  ever  take  the  trouble  to 
attend  the  meeting. 

One  of  the  evil  results  of  the  American  system  is 
known  as  the  "spoils"  system,  by  which  government 
offices  are  given  to  party!  supporters.  The  close  connexion 
of  politics  with  industrial  and  commercial  life  results  also 
in  the  evil  of  what  is  known  as  "  graft,"  by  which  busi- 
ness bodies  by  helping  "bosses"  or  party  leaders  with 

El 


402  POLITICAL   SCIENCE. 

money  are  able  to  secure  legislation  favourable  to  their 
own  interests. 

During*  recent  years  many  methods  have  been  proposed 
for  the  reform  of  the  American  system.  The  fundamental: 
difficulty  is  really  the  apathy  of  the  electors  themselves, 
but  the  "  machine  "  is  now  so  perfect  that  it  is  question- 
able even  if  increased  interest  in  politics  by  the  masses 
would  be  able  to  amend  it.  Another  suggested  reform  is 
the  abolition  of  elective  administrative  posts,  i'r  the 
'*  spoils  "  system  reform  in  the  civil  service  is  necessary. 
Some  states  have  drawn  up  primary  election  laws  to 
prevent  abuse  in  primary  elections.  Another  method 
adopted  in  the  state  of  Minnesota  is  to  allow  every  quali- 
fied voter  to  name  the  candidate  he  prefers,  and. 
ultimately,  by  the  double-ballot  system,  to  elect  the  man 
who  has  the  final   majority. 

•3.  Parties  on  the  Continent  of  Europe-  The  system 
prevailing  in  Europe  is  the  multiple-party  system. 
Parties  in  Instead  of  two  parties,  there  are  several  parties 
continental  not  one  of  which,  as  a  rule,  is  able  to  control 
the  others.  Where  the  party  system  co-exists 
with  Cabinet  government,  the  multiplicity  of  parties 
is  particularlv  dangerous.  The  Cabinet  is  liable 
to  be  beaten  at  any  time,  as  it  can  never  count  on  the 
support  of  any  group  or  groups.  The  frequent  changes 
of  Cabinet  in  continental  countries  possessing  Cabinet 
government  are  due  to  this. 

In  France  after  the  1914  elections  there  were  no  less 
than  ten  parties  represented  in  the  Chamber  of  Deputies, 
of  which  four  had  a  hundred  or  more  members.  The 
French  party  divisions  are  by  no  means  clearly  marked, 
and  the  lack  of  party  organisation  has  prevented  unity. 
For  lonjr  the  party  divisions  were  decided  by  the  questions 
of  the  form  of  government— -monarchical  or  presidential. 
Among  the  monarchical  party  were  sub-divisions  repre- 
senting the  claims  of  different  royal  houses  to  the  throne, 
such  as  the  Bourbon*  and  "Buonapartes.     The  monarchical 
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basis  lias  died  out  and  other  theories  of  government  have 
taken  its  place.  The  Nationalists  and  Conservatives,  for 
example,  are  the  successors  of  the  old  monarchists,  while 
the  Republicans,  Socialists,  Radicals,  form  other  divisions, 
with  sub-divisions  of  their  own,  in  French  political  life. 
The  instability  so  characteristic  of  French  political  life  is 
helped  by  the  system  of  interpellations,  by  which  a  mem- 
ber of  the  Chamber  of  Deputies  may  ask  a  question  of  a 
member  of  Cabinet,  raise  a  debate,  and  demand  a  vote. 
This  often  results  in  unexpected  defeats  of  the  Cabinet 
and  consequent   resignations. 

The  method  most  favoured  in  France  to  secure  stability 
is  the  two-party  organisation.  On  the  Continent  as  yet 
party  organisation  is  not  highly  developed,  and  this  lack 
of  organisation  is  largely  accountable  for  the  weakness 
of  the  system. 

Italy,  with  about  five  parties,  is  in  a  similar  position 
to   France.       In   Germany  before   the   War,   of  about    a 
dozen  parties  represented  in  the  Reichstag,  five  were  very 
strong.     But  as  in  .Germany  there  was  no  Cabinet  govern- 
ment, the  party  system  did  not  affect  the  stability  of  the 
executive  government.     In  the  National  Assembly  elected 
after  the  end  of  the  Great   War  six   parties    were  repre- 
sented by  twenty,  or    more    members.     Under    the    new 
Constitution  Germany  has   adopted  Cabinet  government, 
so  that  the  executive  will  now  depend  on  party  support- 
It  may  be  remarked  in  conclusion  that  the  party  system 
has  been  adopted  in  all  the  British  self-governing-  domi- 
nions.       In   Canada    the   Conservative   and    Liberals,    in 
Australia    and    New   Zealand    the    Liberal    and    Labour, 
are  the  chief  parties.     In  South  Africa  there  are  several 
parties,    nwing   to    the    peculiar   political    complexion    of 
the  country.      The  chief  parties  are  the  South   African. 
Unionist   and   Nationalist   oarties.        In   India   the    only 
traces  of  a  party  system  which  may  arise  with  responsible 
government     is      the      division      into      Extremists      and 
Moderates. 


CHAPTER  XVI. 

FEDERAL  GOVERNMENT. 

1 .     The  Vartous  Types  of  Union  between  States  : 
International  Alliances,  International  Administrat- 
ive Unions,  Personal  Unions,  Real  Unions. 

The  word  federalism  is  derived  from  the  Latin  word 
fcedvs,  which  means  a  treaty  or  agreement.  The  essent- 
Federaiism  ^  feature  of  a  modern  federal  state  is  that 
two  or  more  hitherto  independent  states  agree 
to  form  a  new  state.  Federal  states  are  a  species  of 
a  genus,  the  genus  being  unions,  or  states  which  exist  in 
virtue  of  some  form  of  governmental  union  or  agreement. 
Before  analysing  federalism,  it  is  necessary  first  to 
differentiate  it!  from  other  types  of  union. 

Union  between  states  varies  in  completeness  from  in- 
ternational   alliances    (such    as    an    agreement    between 
independent  states  to  guarantee  certain  rights 
inter-  or  territory)  on  the  one  extreme,  to  federalism 

Aniances.  on  the  other.  In  the  case  of  international 
alliances  the  individual  states  concerned  have  to 
carry  out  the  agreement :  there  is  no  organisation  to 
compel  any  of  the  states  that  may  fail  to  fulfil  its 
guarantee.  Alliances  entail  no  organisation  beyond  the 
governments  of  the  individual  states  themselves.  They 
are  the  weakest  type  of  union. 

Most  unions  have  some  sort  of  organisation  definiiely 

marking  the  union.     These      organised      unions      may 

be  divided  into  (a)  International  Administrat- 

orsanisld     ive  Unions;     (b)  Personal  Unions;     (c)   Real 

unions.         Unions;   (d)   Confederations;    (e)  Federations. 
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International  administrative  unions  diner  from  inter- 
national alliances  in  having  a  definite  organisation  for 
inter-  the  carrying  out  ofi  the  purpose  for  which  they 

AdmS      are   established.        Such   unions   exist  only  for 
unions.       a  definite  administrative  purpose— such  as  the 

management  of  the  Suez  Canal  by  Britain  and 
France,  or  the  joint  administration,  by  the  same  powers, 
of  certain  Pacific  islands. 

Personal  Union  and  Real  Union  (both  these  terms 
are  taken   from   the  German   language)  are  very  much 

alike.  Personal  union  occurs  when  two  distinct 
lfnio5al       states  come  under  the  same  ruler.     The  states 

are  independent,  each  laving  its  own  constitut- 
ional laws  and  organisation :  the  only  bond  of  union  is 
the  common  ruler.  Choice  by  one  of  the  states,  succession, 
or  any  other  casual  circumstance  may  be  the 
cause  of  personal  union.  Each  state  preserves 
its  own  identity.  Each  sends  its  own  international 
representatives  to  other  states,  and  receives  theirs. 
The  common  ruler  may  have  different  functions 
in  the  several  states  of  the  union.  He  may  be  a  con- 
stitutional ruler  in  one  and  absolute  in  another.  He 
has  different  personalities  for  each  unit.  As  soon  as  the 
ruler  ceases  to  exist,  the  personal  union  ceases.  In  a 
personal  union,  therefore,  the  only  bond  of  union  is  the 
person  of  the  ruler,  and  when  it  ceases  to  exist,  either 
by  death  or  by  legal  extinction,  the  union  ceases.  An 
example  of  such  personal  union  was  the  Union  of 
England  and  Hanover  from  1714-1837.  The  Hanoverian 
kings  of  England  were  at  one  and  the  same  time  Kings 
of  England  and  Kings  of  Hanover.  This  relationship 
ceased  with  the  accession  of  Queen  Victoria,  because  the 
Hanoverian  laws  did  not  permit  female  succession  to  the 
throne. 
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Ileal  Union  goes  a  step    further  than  Personal  Union. 
In  Real  Union  there  is  a  common  ruler  but  the  individual 
states,  while  preserving  their     own     constitute 
unfdn.         ional     laws     and     local      institutions,  create  a 
common     authority     to     secure     certain     com- 
mon    ends.        The     states     are     closely     united,     and 
act      as      one     in      international     matters.  The      old 

Austro- Hungarian  Union  is  an  example.  In  Austria 
Hungary  there  were  two  units — the  Austrian  Empire  and 
the  Kingdom  of  Hungary.  The  Emperor  of  Austria  was 
also  the  King,  or,  as  he  was  officially  known,  the 
Apostolic  Eing  of  Hungary.  The  Compromise  of  1867 
settled  that  each  state  should  preserve  its  institutions, 
with  its  own  legislature  and  executive  departments.  In 
foreign,  military  and  naval  affairs,  and  in  financial 
matters  relating  to  these  common  affairs,  there  were 
common  administrative  agencies.  With  certain  small 
exceptions  the  Union  had  entire  control  of  these 
subjects,  though  the  executive  agency  for  the  assess- 
ment and  collection  of  the  financial  contributions  of 
the  units  was  the  individual  governments.  In  com- 
mercial matters  there  was  an  agreement,  renewable 
at  intervals  of  ten  years,  by  which  the  two  states  were 
practically  one  in  customs,  coinage  and  weights  and 
measures.  The  legislative  power  in  common  matters  was 
vested  in  the  Parliaments  of  the  states,  but  the  Delega- 
tions, nominated  from  the  Legislative  Houses  of  each 
state,  decided  the  requirements  of  the  common  services. 
These  Delegations  were  summoned  annually  by  the 
Emperor  and  King,  and  met  alternately  at  the  capital  of 
Austria  (Vienna),  and  the  capital  of  Hungary  (Buda- 
Pesth).  The  three  common  ministries  (Foreign  Affairs, 
War,  Finance)  were  responsible  to  the  Delegations,  not 
to  the  Austrian  and  the  Hungarian  Parliaments. 

Another  modern  example  of  Real  Union  was  the  union, 
from  1815  to  1905,  of  Norway  and  Sweden.  This  union 
was  not  so  complete     as     the     union     of     Austria     and 
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Hungary.  Foreign  affairs  Mere  managed  by  Sweden, 
not  by  a  separate  organisation.  Each  country  preserved 
its  own  parliament  and  flag.  There  was  no  joint  legis- 
lature or  joint  ministry.  The  desire  for  separate  foreign 
representation  by  Norway  led  to  the  disruption  of  the 
union  in  1905. 

2.     Confederation. 

Though  the  words  Confederation  and  Federation  come 

from   the  same  root,   the   two  are   distinct.       Confedera- 

Federatio      t*on  *s  Prior  to  federation  both  historicallj'  and 

and  con-      logically.        Federation   is    the   most  complete 

e  era  ion.    £orm    0£    union>        jn    a    federation    the    states 

hitherto  sovereign  lose  their  statehood  altogether;  they 
give  up  their  sovereignty  to  another  state,  the  federal 
state.  In  a  confederation  the  union  is  only  partial. 
Each  state  preserves  its  original  sovereignty,  but  for 
certain  common  ends  a  new  organisation  is  established. 
The  confederate  organ  of  government  binds  each  state 
only  with  the  consent  of  the  state  concerned.  No  new 
state  is  formed,  though  there  is  a  new  organ  of  govern- 
ment. This  new  government  is,  as  it  were,  the  result 
of  a  treaty  between  independent  states,  except  that  the 
treaty  has  no  definite  duration  and  that  it  creates  a 
separate  organisation  to  recommend  or  carry  out  certain 
common  ends.  Any  state  in  a  confederation  can  secede 
if  it  wishes.  The  only  restraint  is  the  fear  that  the 
other  states  of  the  confederation  may  enforce  the.  original 
treaty  from  the  idea  that  they  have  been  endangered  by 
the  secession. 

In  a  confederation  the  central  organ  of  government 
deals  with  the  individual  governments  which  it  controls 
-only  so  far  as  its  statutory  powers  permit.  A  confeder- 
ation does  not  deal  with  the  citizens  of  the  individual 
states.  In  a  federation,  however,  a  new  citizenship  is 
-created.       The    federal    o-overnment  has    direct   relations 
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with  the  citizens.  In  a  contederation  each  citizen  is  a 
citizen  of  his  own  state ;  in  a  federation  he  is  a  citizen 
in  a  double  sense,  of  a  "  state  "  (which  is  only  nominally 
a  state  in  a  federal  union)  and  of  the  state,  the  federal 
state.  To  take  a  simple  example,  suppose  India  were- 
united  in  a  confederation,  there  would  be  a  government, 
say  at  Delhi,  which  would  control  Bengal,  Bombay, 
Madras  and  the  other  provinces  in  certain  matters  agreed 
upon  by  the  provinces.  Yet  the  provinces  would  remain 
independent  of  each  other.  A  Madrassi  would  remain  a 
Madrassi,  a  Bengali  a  Bengali.  Bengal  or  Madras  could' 
secede  from  the  union  if  either  felt  that  it  could  no 
longer  consent  to  it.  In  a  federal  union,  however, 
Bengal,  Madras,  Bombay  and  the  others  could  not  secede' 
from  the  union.  Each  Bengali  and  Madrassi,  in  addi- 
tion to  being  a  Bengali  or  Madrassi  would  be  also  an 
Indian.  He  would  be  a  Madrassi-Indian  or  Bengali- 
Indian,  for  the  state  to  which  he  owed  his  chief  alle- 
giance would  be  India.  Bengal.  Bombay,  Madras,  etc., 
would  no  longer  be  independent  states,  but  provincial 
governments  with  certain  guarantee*!  powers. 

The  distinction  between  confederations  and  federations 
may  thus  be  summed  up  :  first!,  a  federation  makes  ai  new 
state;  a  confederation  is  a  union  of  existing  states: 
second,  a  federation  has  a  body  of  federal  law  which  is 
the  law  of  the  new  state.  This  law  represents  the  will  of 
the  federal  community.  In  a  confederation  there  is  only 
a  mint  government  for  certain  purposes.  The  continu- 
ed existence  of  this  government  depends  on  the  consent 
of  the  states.  Third,  in  a  federation  a  new  sove- 
reignty is  created.  The  sovereignty  rests  in  the  federa- 
tion, not  in  the  states,  as  in  a  confederation.  Fourth, 
the  states,  or  more  correctly,  provinces,  of  a  federation, 
cannot  secede,  for  a  federation  is  perpetual;' in  a  con- 
federation, the  consent  of  each  state  being  essential  to- 
union,  secession  is  possible.  Fifth,  in  a  federation  a  new 
nation  is  formed,  the  central  government  dealing  with- 
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both  provincial  governments  and  citizens:  in  a  confeder- 
ation the  common  organ  of  government  deals  only  with 
state   governments. 

In  the  German  language  the  distinction  is  well  brought 
out  by  the  words  Staatenbund,  meaning  union  or  system 
of  states  (confederation),  and  Bundestaat,  a  unified  state 
(federation).  Confederation  is  a  weaker  type  of  union  than 
federation.  Confederations  often  precede  federations, 
insomuch  as  the  conditions  leading  to  confederation  lead 
ultimately  to  a  stronger  form  of  union.  In  the  modern 
world  the  United  States,  Switzerland  and  Germany  are 
outstanding  instances  of  federal  states,  and  in  each  of 
these  the  federation  was  preceded  by  confederation. 
Confederations,  however,  often  results  from  al  temporary 
emergency,  and  experience  has  proved  that  as  soon  as 
that  emergency  is  past,  the  confederation  br*eaks  down. 
Federalism  must  rest  on  something  more  secure  than 
temporary  exigencies. 

There  are  many  historical  instances  of  confederations. 
Unions  of  this  type  (called  "systems,"  "groups," 
"'  joint-states,"  or  "  commonwealths  ")  were 
ofXac£n!es  common  amongst  the  Greeks.  In  ancient 
ifedcretion:  Greece  there  was  a  large  number  of  independ- 
ent cities,  and  from  time  to  time  the  needs  of 
defence  or  the  demands  of  commerce  led  to  leagues  or 
confederations.  Certain  conditions  favourable  to  union 
always  existed  in  Greece — especially  common  lan- 
guage, religion  and  culture.  Every  Greek  was 
proud  of  the  fact  that  he  was  a  Greek,  whether  a 
Spartan,  a  Corinthian  or  an  Athenian,  as  distinct  from 
a  foreigner  or  barbarian,  as  the  Greeks  called  non-Greeks. 
In  spite  of  many  all-Greek  institutions,  such  as  the 
religious  festivals,  the  Hellenic  games,  and  the  Amphic- 
tyonic  Council,  the  ancient  Greeks  never  achieved  unity. 
The  mountainous  nature  of  the  country,  the  intensely 
local  form  of  government,  whether  democratic  or 
oligarchic,  and  the  local  jealousies,  prevented  complete- 
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fusion.     The    Boeotian,    Delian,    Lycian,     Achaean    and 
JEtolian  Leagues  all  flourished  for  some  time,  but  noue 
achieved   permanence.     The  most  notable  of   these  was 
the  Achaean  League. 

The  Achaean  League  was  the  result  of  the  conquest 
of  Greece  by  Alexander  the  Great.  After  Alexander's 
The  death,  the  Macedonian  domination  over  Greece 

Achsan        continued,  but  the  ten  cities  of  Achaea,  taking 
League.        advantage    of    the    Macedonian    pre-occupation 
with  an  invasion  by  a  northern  tribe,   established  their 
independence.     They   were  soon   joined  by  the  whole  of 
Greece,    except    Sparta    and   Athens.       The   Government 
of  the  Achaean  League  was  organised  according  to  the 
type  prevailing  in  the  cities  forming  it.     There  was  an 
Assembly  of  all  the  citizens,  which  met  half-yearly,  am? 
a   Senate,  of  120  members,  which  was  practically  al  com- 
mittee of  the  Assembly.       The  Assembly  elected  magis- 
trates to  carry  on  the  work  of  the  League.     These  magis- 
trates were  responsible  to  the  Assembly.     The   citizens 
in  the  Assembly  voted  by  cities,  not  by  head,  each  city 
having  equal  representation.     The   Chief  Magistrate,   or 
General,   was   the   equivalent   of  the  modern   President. 
The  Achaean  League  was  in  many  respects  more  like  a 
federation  than  a  confederation.       Common  laws,  magis- 
trates,   coins,    weights    and  measures,    however,    did    not 
prevent  disruption.     Structurally  the  League  was  defec- 
tive  in    the  equal  representation  of  unequal   cities,    and 
in  the  union  of  civil  and  military  power  in  the*  general- 
ship.    The    first    led    to    local    jealousies,    the   latter   to 
defeat.     Athens,   moreover,   and  Sparta,   refused  to  join, 
and,   though  the  name  of  the  League  existed  long  after 
the  Macedonian  yoke  was  cast  off,  its  actual  life  ceased 
with  the  realisation  of  the  object  which  gave  it  being. 

The  Acluran  League  was  the  most  thorough -going  at- 
tempt at   federation   in   the  ancient  world.     The   Lycian 
League,  earlier  historically  than  the  Achaean,  is  notable 
insomuch   as,  profiting  later  by   the   experience,  of     the 
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Ach&an,  it  allowed  proportional  representation  to  the 
city-states  forming  the  League.  The  Lycian  League, 
it  may  also  be  noted,  attracted  the  admiration  of  Montes- 
quieu, and  the  American,  Hamilton,  and  through  their 
influence  it  was  a  strong  stimulus  to  the  modern  federal 
movement. 

Before  the  rise  of  Rome  there  were,  in  Italy,  leagues 
with  certain  federal  characteristics.  The  chief  was  the 
in  Rome,     league  of  the  thirty  Cities  of  Latium,  of  which 

perhaps  Rome  was  one.  The  rapid  rise  of 
Rome,  however,  prevented  any  confederations  in  Italy. 
Rome,  as  mistress  of  Italy,  was  too  strong  to  join  in  any 
equal  alliance  with  others,  and  strong  enough  to  prevent 
any  union  against  her.  Nevertheless  in  the  heyday  of 
the  Roman  Empire  certain  principles  of  government 
were  observed  which  have  since  been  applied  with  great 
success  in  the  British  Empire.  After  her  military  con- 
quests Rome  usually  tried  to  incorporate  her  provinces 
in  the  Empire  by  extending  the  privileges  of  Roman 
citizenship  to  the  conquered  peoples.  The  Roman  domin- 
ions were  allowed  a  large  measure  of  self-government. 
a?  well  as  the  Roman  franchise.  The-  latter  was  a 
failure  because  of  the  physical  impossibility  of  the  con- 
quered peoples  to  take  direct  part  in  the  Roman  elections; 
and  self-government  really  depended  on  the  whims  of  the 
administrative  chiefs  at  Rome.  Though  neither  federal- 
ism nor  representative  government  succeeded,  Rome 
almost  achieved  success  in  both. 

After  the  fall  of  Rome,  political  organisation  of  all 
kinds  became  very  unstable.     With   the  feudal  system, 

however,   the  federal  principle    again  emerged. 

The  Feudalism,  the  essence  of  which  was  a  social 

1Ages!e  classification  bassed  on  ownership  of  land,  was 

in  a  sensei  federal.  The  King  was  the  social  head 
and  the  vassals  were  his  subordinates.  Instead  of  pro- 
ducing union,  this  system  produced  disunion.  The 
greater  landlords  tended   to  become  independent  kings. 
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To  the  protest  against  feudalism  by  the  cities,  modern 
federalism    owes    its    birth.     Feudalism   was    essentially 
a    land    system.     Commerce    and    industry    were    much 
hampered  by  the  exactions  of  territorial  magnates,  and 
for  long  there  were  severe  struggles  between  the  strugg- 
ling industrial  centres  audi  the   feudal   landlords.     Com- 
merce and  industry  led  to  the  formation  of  towns,  the 
wealth  of  which  attracted  the  greedy  overlords.     Defence, 
therefore,    was    the    first    task    of   the    towns.     Several 
leagues  of  towns  sprang  up,  notably  the  Lombard  League, 
the  Rhenish  League,  the  famous  Hanseatic  League  and 
the    Cinque    Ports    in    England.     These    leagues,    which 
sprang   up   throughout    all   western   Europe,    existed   to 
oppose   the  rapacity   of   feudal   chiefs.     They   were   pri- 
marily commercial.     They  had  common  military  organi- 
sations to  guard  their  commerce.     They  were  not  really 
political  unions,  and  in  no  case  did  the  union  outlive  the 
commercial  necessity  which  caused  it. 

In  one  case,  however,   the  basis  was  laid  for  a  later 
confederation    and,     ultimately,     federation.     In      1291 
Switzer-       three  mountain    cantons    in  the    Alps    leagued 
land.  together  against  the  absolutism  of  the  German 

king  and  the  prevailing  feudal  lawlessness.  This^  Swiss 
League  gradually  developed  in  strength  and  organisation 
till  the  independence  of  the  cantons  was  recognised  by 
the  Peace  of  Westphalia  in  1648. 

The  Holy  Roman  Empire,  by  a  long  process  of  decen- 
tralisation," gradually  became  a  loose  confederation.     The 

Emperors  were  gradually  forced  to  give  conces- 
The  Holy  sions  to  the  territorial  magnates,  many  of  whom 
EnSfr".        ultimately  became  independent,     Till  1806  the 

Emperor  continued  to  be  elected  by  the  Diet  of 
the  German  Empire,  which  represented  some  three  hun- 
dred states  and  free  cities.  The  dissolution  of  this 
confederation  was  followed  by  a  new  confederation,  and 
later  bv  the  federation  of  the  German  Empire. 
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One  more  historical  confederation  must  be  noticed, 
viz.,  the  Netherlands.  Feudalism,  though  it  had  a  firm 
The  hold  in  the  Netherlands,  rapidly  decayed  with 

Nether-         the   rise  of   the      towns.       The  natural  indus- 
triousness   of  the   people,   coupled   with   a  flat 
country  which  provided  no  baronial  strongholds,  enabled 
the  people  of  the  Netherlands  to  achieve     liberty  early. 
This  liberty,  however,   was  soon  to  be  infringed  by  the 
passing  of  the  Duchy  of  Burgundy,   to  which  the  pro- 
vinces (roughly  Holland  and  Belgium)  owed  allegiance, 
to  Spain.       The     Reformation,     which     was     supported 
particularly  in  Holland,  led  the  Spanish  Kings,  Charles 
and  Philip,  to  adopt  severe  repressive  measures,  the  result 
of  which  was  that  alll  the  hitherto  independent  trading 
republics   lost   their    ancient  charters   and  liberties   and 
were    made    completely    subservient    to    Spain.       Both 
Catholic   and  Protestant   provinces  disliked   Spanish  in- 
terference, and  in  1579,  by  the  Union  of  Utrecht,  five  pro- 
vinces united  in  eternal  union     to    oppose     the    foreign 
power.     The  articles  of  union  show  that  these  provinces 
all  but  became  a  federal  union.     The  provinces  decided 
to  defend  one  another  by  means  of  the  "generality  "  of 
the  union.     The  expenses  of  common  action  were  to  be 
met  by  equal  levies  from  the  provinces.     Peace  and  war 
were  to  be  decided  unanimously  by  the  provinces,  as  also 
was  the  levy  of  the  federal  taxes.     On  other  matters  the 
majority    was    to    decide.     The    central    organ    was    the 
States-General,  which  represented  governments,  not  in- 
dividuals.    No  state  could  make  separate  treaties  with  a 
foreign  power  without  the  consent  of  the  others,  and  any 
alterations  in  the  articles  of  Union  required  unanimous 
consent  from  the  members.     The  States-General,  it  must 
be  noted,  represented  states,  not  the  people,  and  the  votes 
[were    by    states.     No    executive    corresponding    to    the 
States-General  was  appointed  till  the  Spanish  yoke  was 
definitely  renounced. 
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The  Dutch  confederation  lasted  only  so  long'  as  the 
Spanish  menace.  The  union  never  went  beyond  a  union 
Oi  states;  no  new  nation  was  formed.  The  individuals 
of  the  states  were  never  affected  by  the  central  govern- 
ment. The  death  of  the  menace  killed  the  spirit  of 
unity  for  centuries,  and,  when  it  was  revived,  the  idea 
of  federalism  was  lost. 

The  two  most  notable  modern  confederations  are  the 
United  States  of  America  for  the  few  years  1781-1789. 
and  the  German  confederation  from  1815-1866. 
states  "and*  ^le  American  confederation  existed  for  mutual 
the  Cerman  defence.  Each  state  reserved  its  independence 
at?on.  except   so  far  as   the   common  end    of   defence 

demanded  its  surrender.  A  congress  of  dele- 
gates was  formed  to  make  provision  for  defence,  but 
jio  common  executive  or  judiciary  was  instituted.  The 
confederation  passed  ultimately  into  what  is  the  chief 
example  of  a  modern  federal  state. 

The  German  confederation  consisted  of  various  types 
of  states,  kingdoms,  free  cities,  Grand  Duchies  and  prin- 
cipalities. The  aim  of  the  union  was  the  external  and 
internal  security  of  the  states.  There  was  a  central  Diet, 
presided  over  by  Austria.  This  Diet  consisted  of  repre- 
sentatives of  the  states,  who  voted  according  to  the  in- 
structions received  from  their  own  governments.  The 
Diet  had  supreme  control  in  foreign  affairs,  though  the 
individual  states  could  make  treaties  if  these  treaties 
did  not  endanger  the  union  or  any  state  of  the  union. 
War  and  peace  alike  were  matters  for  the  Diet,  and 
machinery  was  created  to  settle  inter-state  disputes.  No- 
federal  executive  was  established ;  each  state  acted  a* 
the  executor  of  the  resolutions  of  the  union. 

This  confederation,  after  various  vicissitudes,  includ- 
ing severance  from  Austria,  became  the  federation  of 
the  German  Empire. 
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3.     Federalism. 

No  type  of  government  organisation  occupies  a  larger 
place  at  the  present  time  in  the  public  mind  than 
federalism.  Not  only  is  it  regarded  as  the  solution  of 
many  of  the  internal  problems  of  states,  but  many  poli- 
tical thinkers  look  upon  it  as  the  key  to  the  organisa- 
tion of  a  world-state.  With  the  United  States  of 
America  as  a  model,  many  modern  states  have  adopted 
the  federal  system  and  at  the  present  moment  even  the 
most  conservative  of  all  constitutions,  that  of  Britain,  is 
in  danger  of  losing  its  old  flexibility  to  meet  the  ever- 
increasing  demand  for  a  federal  empire. 

( hie  of  the  earliest  definitions  of  federalism  is  in  Mon- 
tesquieu's "  Spirit  of  the  Laws,"  in  which  he  says  that 
federal  government  is   "a  convention  by  which  several 
similar  states  agree  to  become  members  of  a  larger  one." 
If   is,   as  Hamilton   says  (in   the  Federalist,    IX,   though 
Hamilton  did  not  draw  an  accurate  distinction  between 
federation  and  confederation),     "  an  association  of  states 
that  forms  a  new  one."     Federalism  tries  to  reconcile  the 
existence  of  hitherto  independent  states  with  the  creation 
of  a  new  state,  to  which  alone  sovereignty  belongs.       It 
is.   as  Dicey  says,  ''a    political  contrivance   intended  to 
reconcile  national   unity   with   the    maintenance  of   state 
rights."     It  represents  a  compromise  between  large  states 
and  small  states.     It  combines  small  states  which  up  to 
the  time   of  union   have  been   independent   units,   into  a 
larger  state.       The  small  states  preserve  as  much  local 
autonomy  as  is  consistent  with  the  object  of  union.     They 
lose  sovereignty,   for  the  sovereignty   passes  to  the  new 
state.     They  become  units  of  provincial  government  with 
definitelv  guaranteed  powers. 
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It  is  unfortunate  that  the  language  of  ordinary  life 
should  so  have  overcome  the  more  exact  language  of 
Difficulty  of  Political  Science  that  the  word  state  is  used 
-hsetate°."d  ior  k°tn  tne  united  federal  state,  and  the  units 
which  compose  it.  In  the  United  States  of 
America  there  is,  properly  speaking,  only  one 
state,  but  Maine,  Massachusetts,  New  Tork,  Ohio,  Cali- 
fornia, etc.,  are  always  called  "  states."  Scientifically 
speaking  they  are  stages  only  by  courtesy.  It  would  be 
more  correct  to  call  them  provinces  (a,s  in  Canada),  as  they 
do  not  possess  the  essential  characteristic  of  a  state,  which 
is  sovereignty.  Again  in  Germany  there  is  only  one 
state,  though  Prussia,  Bavaria,  etc.,  are  called  ■"  states." 
In  Switzerland  the  word  Canton  is  used,  ar  use  which  pre- 
vents confusion.  It  must  also  be  remembered  that  by 
the  words  "  federal  state  "  is  really  meant  federal  govern- 
ment. "Federal"  applies  to  government,  not  to  state. 
A  federal  state  is  not  a  compound  state  with  divided  or 
dual  sovereignty.  The  state  is  one  and  sovereign ;  the 
form  of  government  is  federal.  Both  ordinary  and 
scientific  language  are  inconsistent  on  these  points  and 
it  is  necessary  to  keep  these  caveats  in  mind. 

Certain  favourable  conditions  are  necessary  to 
the  success  of  a  federal  union.  The  first  is 
The  Basis  geographical  contiguity.  It  is  hopeless  to 
|(Ssm.edera"  make  a  federal  system  real  if  the  component 
phica1°Sra '  Par^s  are  widely  separated  by  land  or  sea. 
contiguity.  Federal  government  demands  that  each  pro- 
vince should  take  part  not  only  in  its  own  affairs  but  in 
the  affairs  of  the  central  government.  Distance  leads  to 
carelessness  or  callousness  on  the  part  of  both  central  and 
local  governments.  National  unity  is  difficult  to  attain 
where  the  people  are  too  far  apart.  Thus  while  federal- 
ism is  possible  in  Australia,  Canada,  South  Africa 
or  India,  it  could  never  be  real  in  the  whoie  British 
Empire,    where  London   would  be  the  federal  centre   of 
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countries  so  far  apart  as  Canada,     South  Africa,   India 
and  New  Zealand. 

A  second  essential  is  community  of  language,  culture, 
religion,  interests  and  historical  associations.  These,  it 
o»  com-  will  be  remembered,  are  the  usual  elements  of 
Language,  nationality.  The  aim  of  federalism  is  to  pro- 
an«ltUre  duce  a  unified  nation,  and  complete  unity 
interests,  demands  that  the  boundaries  of  state  and 
nationality  coincide.  Federalism  makes  a  new  state, 
and  the  new  state,  if  it  is  to  be  successful,  must  have 
behind  it  the  national  force  of  the  people.  Thus  in 
Germany,  Prussians,  Bavarians,  Saxons,  etc.,  became 
Germans;  and  in  the  United  States  the  American  nation- 
ality co-exists  with  the  local  patriotism  of  the  "states." 
Federalism  implies  two  types  of  allegiance,  a  smaller  and 
a  greater,  and  the  smaller  must  never  come  before  the 
greater.  Discordant  states,  states  that  do  not  '  pull 
with  '  the  central  government,  weaken  it.  Success  in 
federal  union  depends  on  ag'reement:  discordant  ele- 
ments must,  therefore,  be  excluded  or  won  over.  There 
should  be  opposition  of  will  on  the  part  of  neither  in- 
dividuals nor  governments  to  the  union.  Federal  gov- 
ernment, then,  is  most  likely  to  be  successful  where  there 
are  the  conditions  favourable  to  the  development  of  a 
new  nationality,  or  the  resumption  of  an  old  one. 

The  third  essential  of  federalism,  viz.,  a  sentiment  of 
unity,  flows  from  the  second.  This  basis  implies  a  com- 
mon  purpose,  a  purpose  which  finds  its  fulfil- 
ment of  ment  in  a  common  (political  union.  The  senti- 
ment of  unity  is  the  index  of  a  common  national 
mind.  The  first  attempts  at  the  organisation  of  such 
national  fellow-feeling  may  not  always  be  successful. 
but  the  likelihood  is  that  in  the  course  of  time  the  various 
local  jealousies  will  be  lost  in  a  common  loyalty. 

Pi 
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To  prevent  local  jealousy,   another  basis  is  necessary. 
As  far  as  possible,  there  should  be  equality  among  the 

(d)  Equality  ?°mPoaent  parts,  both  between  themselves  and 
?he°units      in  relation    to    outside  powers.        A    "state" 

markedly  larger  or  more  powerful  than  the 
others  may  be  too  proud  and  domineering  for  smaller 
ones.  Because  of  its  strength,  it  may  be  selfish  or  re- 
gardless of  the  interests  of  the  others.  This,  for  ex- 
ample, was  time  of  Prussia  in  Germany.  A  strong  state, 
again,  may  endanger  the  union  by  its  ability  to  resume 
its  own  foreign  relations  with  other  powers.  For  an 
ideal  federal  union  perfect  equality  of  the  states  in  size 
and  power  is  desirable.  Such  exact  equality  is,  of 
course,  impossible.  Only  a  rough  equality  is  attainable. 
Proportionate  representation  on  the  federal  organs  does 
not  eliminate  the  jealousy  and  envy  which  result  from 
inequality. 

Fifth,  federal  government  requires  a  basis  of  political 
competence   and    general  education   among     the   people. 

(e)  political  ?e^era^   S'0Yerilmen*»  because   of  its  structure, 
Ability.        is  the  most  difficult  of  all  systems  of  govern- 
ment,  while    the  recognition  and  appreciation 

of  the  double  allegiance  to  province  and  state  require  a 
high  level  of  general  intelligence  among'  the  people. 

The  federal  process  usually  proceeds  from  the  smaller 
to  the  greater,  i.e.,  small  "states  '.'  combine  to  form     a 
single      large     state.       It     is     thus      usually 
Decll'ai.   a      Process      °f      centralisation.        Sometimes 
isation.       the     federal     form     of     government    is    used 
as  an  administrative  instrument.     A  large  state 
may  sub-divide  itself  on  federal  principles  to  secure  more 
efficient  government.       This  is  a  process  of  devolution  or 
decentralisation.       Mexico  and  Brazil  are  of  this  type, 
and  at  the  present  time  there  is  much  talk  of  federat- 
ing the  British  Isles,     if    not    the    British     Empire.     It 
must  also  be  noted  that  the  provinces  or    states     should 
follow,  as  far  as  possible,     historical     boundaries.     This 
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was  the  case  in  Germany,  but  in  the  United  States  the 

state  boundaries  are  matters  largely  of  geographical  and 

administrative    convenience. 

Given   these  conditions,   federal  government  is  likely 

Essential      to  ^e  a(1°pted  and  to  be  successful.     In  federal 

Elements  in  government     there     are     three     essential    ele- 
Feoeral.str:,  ment&  .  _ 

1.  The  supremacy  of  the  constitution. 

2.  The  demarcation  of  powers  between  the  central 

and  provincial  governments. 

3.  The  existence  of  a  judicial  power  to  decide  dis- 

putes arising  on  the  first  and  second  heads. 
A  little  consideration  will  show  how  all  these  three  are 
essential.     A  federal  form  of  government  is,  as  it  were, 
a  contract  between  certain  parties,  these  parties 

stilution!""  Dein»  +ne  "  states  "  or  provinces,  and  the  new 
government.  The  smaller  units  agree  to  form  one 
state,  which  must  be  sovereign.  At  the  same  time  they 
wish  to  preserve  as  much  local  autonomy  as  they  can. 
Obviously  there  must  be  an  agreement  defining'  the  posi- 
tion of  the  central  or  new  government  and  that  of  the 
provincial  governments.  This  agreement  is  the  con- 
stitution. The  constitution  is  not  a  moral  treaty :  it 
is  the  fundamental  expression  of  the  will  of  the  parties 
forming  a  new  state:  it  is  the  basis  of  the  new  state. 
To  the  new  state  all  the  provinces  and  citizens,  what- 
ever their  former  position,  have  t!he  same  relation.  The 
provinces  now  become  units  of  provincial  government 
with  their  position  guaranteed  by  the  fundamental  con- 
stitution. The  citizens  all  owe  allegiance  to  the  same 
state:   they  have  a  new  citizenship. 

It  will  also  be  obvious  that  if  the  constitution  is  to 
be  stable  it  should  not  be  too  easy  of  amendment.  "We 
liave  already  seen  the  distinction  between  flexible  and 
rigid  constitutions.  A  flexible  constitution  is  one  which 
can  be  amended  by  the  normal  law-making  process :  a 
rigid  constitution  is  one  in  which  amendment  is  possible  in 
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a  way  different  from  the  ordinary  law-making  process. 
The  nature  of  a  federal  constitution  is  such  that  it  must 
be  rigid.  Were  the  constitution  amendable  by  the  nor- 
mal process  of  law-making1  Ihe  states  whose  rights  are 
guaranteed  by  the  constitution  would  feel  insecure :  and 
such  insecurity  would  inevitably  prevent  the  welding 
process  so  essential  to  a  good  federal  union.  If  federal- 
ism were  applied  to  the  United  Kingdom  the  old  flexi- 
bility of  the  British  constitution  would  have  to  be  sur- 
rendered. A  new  constitution  with  the  rights  of  Scot- 
land, Wales  and  Ireland  definitely  guaranteed  would 
have  to  be  made,  and  made  in  such  a  way  that  the 
ordinary  legislature  could  not  alter  its  guarantees. 

The  second  essential  of  federal  government,  viz.,  the 
demarcation  of  powers  between  the  states  and  central 
Government,  arises  from  the  first.  Theoretie- 
2.  Demar-  ally  the  constitution  need  go  no  further  than 
powers."  the  general  delimitation  of  po.vers;  actually 
all  federal  constitutions  go  into  considerable 
detail  in  the  matter  of  the  division  of  powers.  They  not 
only  indicate  the  scope  of  the  various  powers,  but,  as  a 
rule,  say  how  they  are  to  be  exercised.  Once  the  general 
principles  of  division  are  laid  down,  there  is  no  reason  why 
the  central  and  state  governments  should  not  work  them 
out  themselves  according  to  their  particular  circum- 
stances. In  practice,  however,  federal  constitutions 
give  details  for  the  guidance  of  the  new  governments. 

In  the  actual  division  of  ^powers  there  is  considerable 

variation  among  existing  federal  governments.     Certain 

broad  lines  of  demarcation  may  be  laid  down. 

Division      The  fundamental  division  is  between  central  and 

of  Powers.    iocaj .  affajrs  0[  common  concern  must  be  under 

the  common,  i.e.,  federal  government;  affairs  of  local 
concern  should  be  under  the  "state,"  or  piovincial  gov- 
ernment. In  the  earliest  modern  federations  defence  as  a 
rule  was  the  immediate  cause  of  union.  Common  defence 
implies  fhe   federal  management  of  the  army  and  navy 
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of  foreign  relations,  and  of  financial  resources  sufficient  to 
pay  the  common  expenses.  Foreign  relations,  war  and 
peace,  and  the  power  to  raise  money  for  these  purposes 
must  belong  to  the  federal  government.  These  functions 
are  essential  tlo  the  very  existence  of  the  federal  govern- 
ment. All  matters  of  common  interest  should  also  lie  under 
the  common  management,  e.fj.,  coinage,  patents,  copy- 
rights and  the  postal  service.  A  large  number  of  func- 
tions relating  to  commerce  and  trade  require  common  re- 
gulation, e.g.,  transportation,  including  railways  and 
tariffs.  Common  railway  control  is  necessary,  particularly 
for  co-ordination  of  railway  gauges.  In  Australia,  for  ex- 
ample, at  present  it  is  impossible  to  have  a  through  rail- 
way service  from  Melbourne  to  Sydney,  because  the  rail- 
way gauge  differs  in  the  two  states  of  Victoria,  and  New 
South  Wales.  Tariffs,  both  internal  and  external,  must  also 
come  within  the  powers  of  the  central  government.  Inter- 
state tariffs  are  ai  serious  bar  to  federal  unity.  In  the 
German  confederation  of  1815  not  only  was  each  state 
a  separate  tariff  area,  but  Prussia  alone  had  over  sixty 
separate  tariff  areas  of  her  own.  Whatever  the  external 
tariff  policy  may  be,  free  inter-state  Commerce  is  neces- 
sary.     Such  free  commerce  implies  federal  control. 

For  the  national  interest  it  is  also  advisable  that 
education  and  marriage  and  divorce  should  be  under  cen- 
tral supervision.  There  is,  however,  considerable  variation 
in  practice  in  this  respect.  The  modern  tendency 
is  to  bring  more  and  more  functions  under  the 
supervision  or  general  control  of  the  central  government. 
The  actual  management  of  these  affairs  is  left  to  the 
provincial  governments.  Matters  of  purely  local  interest 
should  be  left  to  local  governments. 

In  regard  to  the  division  of  powers  there  are  two 
general  types  of  constitution  :  the  United  States  or  Ameri- 
Tyoes  of  rnn  ^TPe<  anQl  the  Canadian.  Before  the  union. 
Federal  in  the  "United  States,  each  government  had  its 
Unions.  ii  a  <>      1       •  l    ±m  a* 

own    three       powers     —legislative,      executive 
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and  judicial.  The  creation  of  the  federal  constitution 
limited  these  powers  in  a  two-fold  way — first,  by  the 
federal  constitution;  second,  by  the  new  state  constitu- 
tions. To  the  central  government  were  given  the  mini- 
mum powers  necessary  for  the  working  of  a  federal  gov- 
ernment; the  residue  of  functions  was  left  to  the  states 
themselves.  The  functions  of  the  central  gov- 
ernment were  definitely  limited  by  the  constitu- 
tion. Thus,  in  the  United  States,  the  central 
government  performs  certain  stated  functions,  with  such 
other  functions  as  are  implied  in  these;  everything  else 
is  left  to  the  states.  In  Canada  the  opposite  policy  was 
adopted.  Certain  subjects  or  classes  of  subjects  are  defi- 
nitely given  to  the  states.  The  federal  government 
legislates  in  all  matters  not  definitely  given  t'o  thel  states. 
The  legislative  powers  of  the  Canadian  central  govern- 
ment are  thus  much  wider  than  those  of  the  American 
legislature. 

In  both  Germany  and  Switzerland  the  central  govern- 
ment has  more  powers  than  in  the  United  States. 
Though  the  legislative  power  of  the  central  government 
in  Germany  is  wider,  the  executive  is  narrower,  for  the 
states  largely  execute  the  federal  law  for  themselves.  This 
is  true  of  both  the  pre-war  and  post!- war  German  govern- 
ment.  The  more  recent  federation  of  Australia 
H900),  though  its  model  was  the  United  States, 
is  turning  towards  the  Canadian  model.  The 
modern  tendency  is  in  this  direction,  i.e.,  to  give 
greater  Dowers  to  the  central  government.  In  most  of 
these  federal  governments,  use  is  made  of  thei  principal 
of  concurrent  jurisdiction,  whereby  if  the  constitution 
does  not  definitely  exclude  certain  things  from  the 
states,  the  states  are  free  to  act  for  themselves,  provided 
the  central  government  does  not  act.  Of  course  the  law 
of  a  state  or  province  must  not  be  in  opposition  to  any 
law  of  the  central  legislature,  as  the  less  cannot  super- 
sede    the     greater,     just     as     no     law     of     the    central 
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government    itself     can     supersede     any  article  in  the 
constitution. 

The  third  essential  of  a  federal  constitution  is  a  body 
to  decide  disputes.  Where  there  are  two  powers,  local 
3  and  central,  each  with  stated  powers,  cases  of 

Federal  conflict  may  arise.  This  not  only  makes  a 
■ciary.  judicial  b0(jy  necessary  but  gives  that  body  great 
power  over  both  the  legislature  and  executive.  Thus,  if 
either  a  state  or  central  legislature  passes  a  law  which  is 
not  within  its  .powers  according  to  the  constitution,  that 
law  becomes  void  because  the  courts  will  refuse  to 
apply  it  in  any  given  case.  Such  a  law  is  ultra  vires, 
or  beyond  the  constitutional  powers  of  the  making  body, 
and,  therefore,  is  inapplicable. 

Federal  governments  show  various  types  of  judicial 
organisation.  The  best  provision  is  made  in  the  United 
States  and  the  Canadian  (and  other  British- 
'praettice.'  Colonial)  constitutions.  In  these  there  is  a 
definite  federal  judiciary  which  is  constitution- 
ally independent  of  the  other  branches  of  government. 
This  independence  enables  the  Courts  fearlessly  to 
enforce  their  decisions.  In  Canada  the  Governor- 
General  also  has  the  power  of  disallowing  a  bill  as 
ultra  vires,  but  his  decision  does  not  affect  the  right  of 
the  Supreme  Court  to  pronounce  a-  law  unconstitutional. 

On  the  continent,  the  courts  have  not  the  same  power. 
Though  courts  exist  in  both  Switzerland  and  Germany 
which  might  -fell  exercise  the  function  of  deciding  con- 
stitutional limits,  yet  they  have  no  right  to  question  the 
legality  of  federal  laws.  In  Switzerland,  where  there  is 
a  near  approach  to  direct  popular  government,  the 
theory  seems  to  he  that  the  federal  laws  depend  on  the 
will  of  the  people.  Once  passed,  the  laws  must  be  ac- 
cepted as  such,  whether  they  are  constitutionally  legal 
or  not.  On  the  continent,  too,  the  prevalence  of  adminis- 
trative law,  whereby  official  acts  are  subject  to  a  separate 
jurisdiction  from  other  acts,  rules  constitutional  disputes 
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out  of  the  sphere  of  the  courts.  They  belong  to  the 
sphere  of  administrative  law;  the  government  itself 
therefore  decides  on  the  constitutionality  or  non-con- 
stitutionality of  any  given  law.  In  Germany  the 
Imperial  Court,  or  Reichsgericht,  has  pronounced  laws 
passed  by  states  as  ultra  vires,  but  it  has  never  pro- 
nounced any  Imperial  law  unconstitutional.  The  legis- 
lature itself  decides  whether  or  not  a  proposed  law  is 
within  its  own  powers. 

Some  farther  points  must  be  noted.     In  the  first  place, 

there  is  no  such  thing  as  a  model  system  of  federalism. 

°ther  Experience   has  dehnitelv   proved   that  this   or 

Points.  ^  .       r     t         i     l  •  j 

There  is       that  element  in  federal  government  is  good  or 

no  ideal  ba^  but  in  no  case  can  it  be  said  that  any 
system.  given  organisation  will  be  successful.  The  best 
type  of  federal  government  is  that  which  is  best  adapted 
to  the  people.  Although  the  general  spirit  of  federalism 
is  the  same  all  the  world  over,  the  details  must  vary  ac- 
cording to  the  type  of  institutions  on  which  it  is  super- 
imposed. German  federalism,  for  example,  could  not  be 
produced  elsewhere,  because  German  federal  government 
vitas  founded  on  German  institutions.  When  a  federal 
system  is  established,  local  institutions  should  be  utilised 
or  adopted  wherever  possible.  To  impose  new  ideas  or 
invent  ai  new  political  machinery  where  the  indigenous 
ideas  or  machinery  can  be  used  is  to  court  failure.  As  far 
as  is  consistent  with  the  objects  to  be  attained, 
federalism  should  mould  old  institutions  to  new  ideas 
without  violently  breaking  with  tradition  and  established 
custom. 

A  secondary  characteristic  of  federal  unions  is  double 
representation.        The  bicameral   principle    finds   here    a 
natural  method  of  division — one  house  for  the 
ooubir   Be.|People,    one   for   the   state   governments, 
present-        American  principle  of  equality  of  citizens  ana 
ati°n"  equality  of  states  has  been   widely  followed  in 

this  respect.     Each   citizen  is  equally  represented  in  'he 


POLITICAL    SCIENCE.  425 

<?itizens'  house  (the  House  of  Representatives),  and  each 
state  in  the  state-House,  the  Senate-  In  the  German 
Empire  though  the  states  were  not  equally  represented, 
there  was  a  rough  proportionate  equality. 

It  is  also  to  he  noted  that  a  federation  may  exisl  in  ;i 
subordinate  government;  The  British  colonial  fetiera- 
Federaiism  'ions,  for  example,  are  theoretically  subordinate 
in  a  Sub-  to  the  Imperial  Parliament,  which  can  make 
Govern-  or  unmake  their  constitutions  at  will.  Or, 
ment.  again,   a    federation  may  exist   within   a  feder- 

ation. Thus,  if,  in  the  future,  there  is  a  federal  British 
Empire,  the  fedeial  government  will  be  supreme  over  the 
existing  federal   unions. 

The  chief  advantage  of  federalism  is  that  union  gives 
strength.   Not  only  does  it  give  strength,  but,  paradoxical 

Advantages  tnou£n  jt  mav  seem<  i*  giyes  dignity  To  be  a 
of  member  of  a  great  nation  like  the  I'nited  States 

"  is  more  dignified  than  to  continue  a  citizen  of 
an  independent  Virginia  or  Texas.  The  loss  of  in- 
dependence by  small  states  is  amply  compensated  by  the 
fuller  life  and  vigour  which  membership  of  a  more  power- 
ful and  richer  state  gives.  Not  only  does  federalism 
give  this  added  dignity,  but  it  preserves  distinctive  local 
features,  and,  in  many  cases,  the  existing  nationality  of 
the  provinces.  Economically,  too,  there  is  a  distinct 
gain.  To  preserve  their  dignity,  small  states  must  keep 
up  various  expensive  organs  of  government,  particularly 
their  foreign  offices.  If  such  small  states  unite,  one 
foreign  representative  is  sufficient  for  all.  Some  of  the 
smaller  German  states  found  their  foreign  relations 
so  costly  before  the  unification  of  Germany  that 
they  were  represented  in  foreign  courts  by  others. 
Not  only  is  there  a  saving  in  expenses  of  govern- 
ment management,  but  there  is  also  the  saving  that  arises 
from  the  abolition  of  ruinous  tariff  wars,  aaid  the  organi- 
sation of  free  interstate  communications.  There  are 
many  other  savings,  similar  to  the  savings  of  large  scale 
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production.  Useless  duplication  is  often  avoided,  though 
there  is  the  inevitable  duplication  and  delay  which  a 
double  system  of  government  entails.  Then,  again,  the 
demarcation  of  powers  between  central  and  state  gov- 
ernments makes  for  efficient  government.  The  citizen 
can  concentrate  on  local  affairs.  The  central  government 
cannot  interfere  with  the  individual  beyond  its  constitu- 
tional powers.  The  individual  has  more  freedom  in 
moulding  his  own  destiny.  His  voice  in  his  own 
state  is  more  powerful  than  it  could  be  in  the  state  as  a 
whole,  for  the  population  is  less  and  he  counts  for  more. 
In  the  everyday  matters  of  life  he  is  concerned  mainly 
with  his  own  state  or  province.  At  certain  times  he  is 
called  on  to  give  his  vote  in  national  matters,  but  his 
more  intimate  relations  are  with  his  local  or  state 
government. 

Critics  of  federal  government  have  pointed  out  many 

weaknesses.      Particular   forms  of   federalism  have   par- 

r.  „„„  ,-♦   ticular  weaknesses.     In  the  United  States,  for 
Oisadvant-  i  i  p  t_ 

ages:  example,  most  citizens  would  prefer  to  see  tne 

cuiar"  regulation  of  marriage  and  divorce  given  to  the 

Defects.  central  government.  Weaknesses  of  this  kind 
are  remediable  by  amendment  of  the  constitut- 
ion. In  the  United  States  amendment  of  the  constitut- 
ion is  a  very  difficult  and  comnlioated  process.  Ex- 
perience is  the  best  guide  in  federal  organisation,  and  a3 
yet  the  experience  of  the  world  in  modern  federalism  is 
limited. 

There  are,  However,  certain  defects  arising  out 
inherent  of  tne  veiT  nature  oi  federalism.  They  are 
Defects.        three  in  number :  — 

(a)  Weakness  Gristing  from   a   double    system  of 

government. 

(b)  Weakness  arising  from  the   fear  of   secession. 

(c)  Weakness   arising    from    the    fear   of  combinar 

tions  of  states. 
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The  expense  of  a     double     system,     and     the     delay, 

irritation     and     trouble     caused     by     two       authorities 

come  under  the     first     heading.       Promptness 

system"!)!6  in  public  business  as  a  rule  is  more  easily  at- 

£.0.w.f*rn"        tained   in   a   unitary  government.      In   a    well- 
ment.  °  .  ,.  . 

drawn-up  constitution,  however,  the  powers  ot 
the  central  and  state  governments  are  clearly  defined. 
In  matters  of  extreme  urgency,  for  example,  such  as 
war  and  peace,  a  federal  government  can  act  as  promptly 
as  a  unitary  government.  A  badly  drafted  or  badly  con- 
ceived federal  constitution  may  lead  to  delay,  but  that  is 
not  the  fault  of  the  federal  principle  in  itself.  This 
weakness  is  often  much  exaggerated.  The  experience  of 
both  Germany  and  the  United  States  in  the  Great  War 
shows  that  promptness  in  action  was  eveni  more  easily 
attainable  in  a  federal  government  than  in  a  unitary 
government,  as  in  Britain.  Not  only  so,  but  the  other 
side  of  the  question  has  to  be  reckoned — the  saving 
effected  by  the  absence  of  needless  duplication  of 
services. 

The     second     weakness,     fear     of     secession,     always 
exists  in  federalism,  though  against  this  weakness  must 

be  set  the  strength  achieved  bv  union.  Seces- 
secession.0f  si°n  *s  much  easier  in  a  federal  state  than  m 

a  unitary  state.  Each  state  has  its  own 
government  ready  made,  and  a  federal  government  would 
probably  offer  less  resistance  to  secession  than  a  unitary 
government.  Secession,  however,  is  more  a  theoretical 
than  an  actual  weakness,  for  a  recalcitrant  state  has  to 
reckon  with  the  other  states.  Thus  the  southern  states 
of  America  bad  to  be  forced  by  a  war  to  remain  in  the 
union.  Secession,  again,  may  be  a  source  of  strength. 
A  state  which  wishes  to  secede  shows  that  it  is  not  com- 
fortable in  its  surroundings.  It  should,  therefore,  be 
allowed  to  go,  otherwise  it  might  be  a  centre  for  the 
spread  of  disease.  Secession  may  thus  prove  useful  in 
national  unification.      Desire   for   secession,    again,   may 
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show  that  the  constitutional  girdle  with  which  the  state 
is  girt ^ does  not  fit.  It  may  show  the  necessity  of  amend- 
ment in  the  constitution.  Constitutional  amendment 
arising  from  such  a  cause  may  be  very  beneficial  to  the 
union.  No  federal  union  can  be  successful  if  it  is  not 
founded  on  the  common  will.  Theoretically  a  federal 
union  is  perpetual,  but  it  would  be  a  mistake  for  the  union 
to  keep  by  force  in  its  membership  a  unit  which  would  per- 
petually chafe  and  be  troublesome. 

The  third  weakness  is  really  an  aspect  of  the  second. 

A  combination  of  states  may  force  one  or  more  of  the 

others  to  act  as  thev  wish.     The  combination  in 

(c)  Ffi3r  of  * 

Combin-       itself   is   based      on    the      principle      of  union. 
a  ,on'  Danger  of  revolt  is  a  sign  of  mal-adjustment 

of  areas,  peoples,  or  governments,  and  demands  either 
.  re-arrangement  of  states  or  an  amendment  of  the 
constitution. 

Some  writers  hold  that  federalism  is  only  a  transient, 
form   of  government.     It  will  be  replaced,  they  say,  by 
unitary  government,   either  by  further  unifica- 
of  Feder-     tion  or  by  separation.     Sidgwick,   for  example, 
al,sm-         says  that   "  federalism  is  likely  to  be,  in  many 
cases,  n  transitional  stage  through  which  a  society — or  an 
aggregate  of    societies — passes    on    its    way   to   completer 
union,    since,  as  time  goes    on,    and    mutual   intercourse 
grows,  the  narrower  patriotic  sentiments  that  were  origin- 
ally a  bar  to  full  political  union  tend  to  diminish,  while  the 
inconvenience  of  a  diversity  of  laws  is  more  likely  to  be 
felt  especially  in  a  continuous  territory."     History  is  no 
guide   in   this  question.       The   Achaean  League   existed 
one  hundred  years  and  the  "United  Netherlands  over  two 
hundred  years;   but  these  instances  are  no   index  to  the 
possibilities  of   modern    federalism.        Not    only  are    the 
examples    of    federation    multiplying,     but    the    existing 
federations  are   extremelv  vigorous      governments.        In 
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several  instances  unitary  governments  have  actual- 
ly been  replaced  by  federal  governments  for  ad- 
ministrative convenience.  If  (heat  Britain,  with  her 
intense  national  unity,  her  unitary  government  and  her 
flexible  constitution,  adopts  federalism,  ii  seems  that 
federalism  is  more  than  a  step  towards  unitary  govern- 
ment. It  is  a  definite  form  of  government,  not 
a  transitional  phase  of  organisation.  Many  thinking 
men  already  visualise  the  whole  world  knit  together  in 
peace  and  friendship  by  a  federal  bond. 

The  subject  of  Imperial  Federation  is  dealt  with  in  the 
chapter  on   the  Government  of  Dependencies. 


CHAPTER    XVII. 

LOCAL  GOVERNMENT. 

Most  modern  states  are  so  large  that  the  central  gov- 
ernment cannot  possibly  perform  all  the  functions  wlhich 
General  normally  may  be  expected  from  government, 
consider-  Even  a  small  state  like  Monaco,  the  area  of 
which1  is  onle  eight  square  miles,  is  divided  into 
three  areas,  each  ot  which  has  an  organization  to  manage 
local  affairs.  In  each  state  the  work  of  the  central  gov- 
ernment, with  its  legislature,  executive  and  judiciary,  is 
concentrated  in  the  town  known  as  the  Capital.  In  this 
capital  the  laws  are  made  and  partly  executed ;  but  for  the 
proper  administration  of  the  laws  officials  are  usually 
spread  up  and  down  the  country.  Thus,  in  India,  the 
Imperial  Legislative  Councils  meet  in  Delhi,  and  the 
Executive  Council  does  its  work  mainly  in  Delhi  and 
Simla;  but  there  are  Provincial  Governments  at  Calcutta, 
Bombay,  Madras,  and  other  "  Capitals. "'  In  Bengal, 
again,  Calcutta  is  the  ceutre  where  the  Legislative  Coun- 
cil meets,  and  where  the  Secretariat  and  High  Court  do 
their  work.  Spread  up  and  down  the  country  are  Com- 
missioners, Judges,  Collectors,  Sub-Divisional  Officers, 
Policemen,  Excisemen,  Inspectors  of  Schools  and  others, 
who  perform  in  their  several  localities  their  respective  ad- 
ministrative duties. 

It  is  not  to  these,  however,  that  the  term  local  gov- 
ernment applies.  As  Sidg-wick  says,  the  term  "local 
Meaning  government "  in  a  unitary  state  means 
of  Local  organs  which,  though  completely  subor- 
ment.  dinate     to     the     central     legislature,     are     in- 

dependent  of    the    central     executive    in    appointment, 
and,   to  some  extent,  in  their  decisions,    and   exercise   a 
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partially  independent  control  over  certain  parts  of  public 
finance.     Local  officials  of  the  central  government  do  not 
form  "  local  government."    The  term  is  applied  to  those 
organs    which    exist    at    the    will    of    the  central    gov- 
ernment,   and    which,   while    they    exist,    have    certain 
definite  powers  of  making  regulations,  of  controlling  cer- 
tain parts  of  public  finance,  and,  of  executing  their  own 
laws,  or  the  laws  of  the  central  legislature,  over  a  given 
area.     These   organs   are   essentially   subordinate  bodies, 
but  they  have    independence    of    action    within    certain 
stated  limits.     They  represent  a  subdivision  of  the  func- 
tions of  government  for  the  purpose  of  efficient  adminis 
tration.      The  sum  total  or  government  work  is,  as  it  were, 
parcelled  out  to  bodies,    each  of  which  has  its  own  area 
of  administration. 

It  is,  however,  impossible  to  give  any  exact  definition 
of  local  government.  It  can  be  described,  but  not 
defined,  for  a  definition  requires  limits,  and  local  gov- 
ernment and  central  government  very  frequently  cannot 
be  marked  off  from  each  other.  It  is  more  easy  to  say 
what  local  government  is  not  than  what  it  is.  It  is  not 
local  officials  of  the  central  government.  Nor,  again, 
can  a  government  like  that  of  Bengal  be  said  to  be  a 
"local  government  "  in  the  strict  sense  of  the  term.  The 
units  of  a  federal  state,  such  as  Prussia  and  New  York 
State,  aTe  not  units  of  local  government.  They  are 
provinces  in  a  federal  union,  with  local  governments  of 
their  own.  In  a  sense  they  are  local  governments,  for 
they  are  subordinate  law-making  bodies  with  powers  over 
a  definite  area.  But  while  organs  of  local  government 
exist  at  the  will  of  the  central  government,  these  federal 
provinces  have  a  position  definitely  guaranteed  by  the 
constitution  of  the  state,  which  can  not  be  altered  at  the 
will  of  the  central  government.  This  distinction,  indeed, 
is  a  useful  one,  but  not  universally  applicable,  for  in  some 
American  states,  organs  which  usually  would  be  designated 
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organs  of  local  government  are  definitely  provided  for 
in  the  constitution.  And  there  is  no  reason  whatever 
why  a  state,  in  drawing  up  a  new  constitution,  should  not 
give  in  c.etail  the  constitution  ot  bodies  which  admittedly 
might  be  organs  of  local  government.  This  distinction 
of  constitutional  position  is  therefore  not  a  universal 
criterion. 

Neither  the  size  of  territory  nor  the  number  of  popu- 
lation is  of  the  slightest  value  in  helping  us  to  determine 
what  local  government  is.  The  independent  State  of 
Monaco,  with  eight  square  miles  of  territory,  is  far 
smaller  than  the  local  area  of  Yorkshire  in  England,  and 
its  population  of  about  2-3, 000  is  as  nothing  compared 
with  the  hundreds  of  thousands  which  come  under  the 
Loudon  County  Council  or  Calcutta  Municipality.  The 
only  real  point  of  differentiation  between  local  and  cen- 
tral is  the  kind  of  work  done. 

A  survey  of  the  various  activities  of  government  shows 
two  broad  classes  of  work.  In  the  first  class  are 
those  activities  which  are  of  general  interest, 
gtnshing  It  is  in  the  general  interest,  for  example,  that 
Charac-  |ne  central  government  should  conduct  foreign 
of  Looai  relations,  and  matters  of  war  and  peace. 
cavern-  These  matters  are  of  national  importance, 
?indr„^     mid     all    citizens    benefit    alike    from     them. 

Functions.  .......  .     . 

Similarly    it  is    in    the    general    interest    that 

the  central  government  should  control  matters  of  crim- 
inal law.  contract,  tariffs,  marriage  and  divorce. 
If  these  matters  were  managed  by  local  bodies 
tr/e  nation's  law  would  be  a  medley.  There  is  a  second 
class  of  functions  which  benefit  only  a  section  of  the 
community,  and  this  section  of  the  community  may  pro- 
perly be  regarded  as  responsible  for  them.  The 
lighting  or  water-supply  of  a  town,  and  the  upkeep  of 
certain  roads  and  bridges  are  definitely  local  matters. 
The  citizens  of  Bombay,  for  example,  are  not  concerned 
with  how  the  city  of  Calcutta*  receives  its  light,  or  water, 
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lior  are  the  citizens  of  Calcutta  concerned  with  the 
building  of  a  culvert  over  a  Krishnagar  drain.  In  euch 
cases  the  benefit  resulting  from  the  works  is  assignable 
definitely  to  the  people  of  the  area  concerned. 

Between     these    two     types    of     functions,    however, 
there      is      another,      and      very      large      class,      which 
is  partly  of  the  first  and  partly  of  the  second  type.     Take 
an    example.     Conceivably    the    schools    of    Krishnagar 
might   be     placed     under    the     municipality    of    Krish- 
nagar;    and      so     with      Calcutta,      Dacca,      Rajshahi, 
etc.     This  would  mean  that  Krishnagar,  Calcutta,  Dacca 
and   Rajshahi   could  have  any   educational  systems  they 
pleased.     This,    however,    might   result    in   all    sorts   ot 
educational   and   social   evils.      One  municipality   might 
say  that  it  could   not   afford    education ;    another   might 
say  it  could  afford  it,  but  only  in  a  very  inefficient  way. 
Another  might    say    that  it    was    to    have  a    thoroughly 
efficient   system.     It   is,    however,    a   matter  of   general 
interest  that   the   people   should   be   educated,    and    that 
they  should  be  educated  on  the  same  general  plan.     The 
central    government,    therefore,    must      assume      control, 
though   it  may  leave   the   municipalities    or  other  local 
lx>dies    to    raise    money,    or    spend    grants    given    by   the 
central   government,    according   to  rules  and   regulations 
approved  by  the  central   government. 

An  even  more  telling  instance  is  that  of  sanitation. 
If  there  were  no  central  control  then  all  the  good  done 
try  an  efficient  local  body  might  be  undone  by  an  in- 
efficient neighbour.  If,  for  example,  bubonic  plague 
were  exterminated  from  Nadia  by  the  efforts  of  the  local 
District.  Board,  and  an  inefficient  District  Board  in 
Burdwan  took  no  steps  to  exterminate  it,  the  good 
results  secured  by  the  Nadia  Board  would  be  largely 
neutralised  by  the  carelessness  of  th6  Burdwan  Board. 
Central  control,  therefore,  is  essential  to  produce 
uniformity  though"  the  actual  executive  work  may 
be  done  by  the  local  government  bodies.    In  such  matters 

Gl 
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the  organ  representing-  the  smaller  area  should  manage 
the  practical  details,  while  the  determination  of  princi- 
ples and  -general  supervision  should  be  left  to  the  gov- 
ernment of  the  larger  area,  i.e.,  the  central  government. 

It  will  thus  be  seen  that  it  is  impossible  to  bring  local 
government  within  the  limits  of  a  definition.  Some,  in- 
Local  SeJf  deed,  would  include  within  it  not  only  local 
Govern-  bodies  such  as  we  have  mentioned,  but  local 
officials  of  the  central  government  and  provin- 
cial governments  in  a  federal  state  or  governments  such 
as  that  of  Bengal.  In  India  the  term  local  self-govern- 
ment has  gained  wide  currency,  and  this  term  might 
be  well  used  in  text  books  to  designate'  what  is  usually 
meant  by  local  government,  leaving  the  term  local  gov- 
ernment itself  to  cover  all  kinds  of  government,  AvhicHi 
are   not  definitely  central   government. 

The  reasons  for  the  existence  and  the  benefits  of  local 

government     are     many.       Firstly,     local     government 

Reasons        *s     necessary     for     efficiency.       In     an     area; 

for  Local      where     the     people     are     most    interested     in 
Govern-  ,    •  e  •  •  ,         •  • 

ment.  certain      acts      of      government,       it      is      in 

ien^y.°"  *he  interests  of  the  people  to  have  these  acts 
performed  efficiently.  For  such  efficient  per- 
formance the  people  should  be  able  to  control  these  res- 
ponsible for  the  work  by  being  able  to  censure  or  dis- 
miss them. 

Secondly,  economy  is  secured  bv  local  Government. 
If  certain  acts  of  government  benefit  a  definite  area,  and 
2  Economy  uo  °^er  area,  obviously  the  expense  of  these 
acts  should  be  borne  by  the  locality  which 
benefits.  Sometimes  it  may  be  necessary  for  the  central 
government  to  give  grants,  on  certain  conditions;  or  the 
central  government  may  grant  power  to  the  local  body 
to  raise  a  loan  for  certain  specific  purposes;  or  it  may 
harre  to  set  a  limit  to  which  the  local  body  can  tax  the 
residents  in  itvS  area.     Taxation,  or  as  it  is  called,  rating, 
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is  the  chief  method  of  raising  money  in  local  areas.  The 
people,  who  pay  the  rates  are  able  to  elect  their  local 
boards  or  councils  and  thus  largely  control  the  expendi- 
ture as  well  as  the  management. 

Thirdly,   local  government  is   an  important  educative 
agency      in     modern     representative     government.       In 

normal  mod  era  states  the  citizen  is  called  upon 
3Educ-an  onry  occasionally  to  take  a  personal  part  in  the 
j»tiv*c.         direction  of  national   affairs,   and  this   usually 

amounts  to  the  recording  of  a  vote  at  intervals 
of  three  to  five  years.  This  may  lead  either  to  apathy  or 
discontent ;  but  local  government  provides  an  actual  repre- 
sentative system  close  at  hand,  on  the  proper  conduct  of 
which  the  ordinary  things  of  his  everyday  life  depend. 
The  citizen  thus  becomes  acquainted  with  public  affairs. 
The  local  bodies  thus  provide  an  excellent  school  of 
training  for  the  wider  affairs  of  central  government.  A 
survey  of  any  Western  ministry  will  show  that  a  con- 
siderable number  of  national  leaders  first  made  their 
name  as  leaders  in  local  government.  Local  government 
also  exercises  healthy  political  influence  on  the  people  at 
large. 

Fourthly,   local  government  is    essential    1o    take    the 
burden  of  work  off  the  central  government.     Were  there 

4.  pistrib-  no  local  governmental  bodies,  the  central 
"he"  °  government  would  have  to  do  everything 
Govern"1  through  its  own  officials-  By  a  system  of 
ment.  _  local  government  the  burden  is  distributed, 
and  m  these  days  when  government  interference  is  ex- 
tending, the  use  of  local  bodies  is  all  the  more  apparent. 

Fifthly,    local    governing  bodies   are    very  useful    as 
members   of   the    "  deliberative  "   organ    of  government. 

5.  as  Oelib-    They  give  advice  on  proposed  legislation. — for 
eratiwe  making   known   local   conditions   and   difficul- 
ties,  these  local  bodies  are  invaluable. 
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It  must  be  remembered,  of  couise,  that  local  bodies 
exist  within  definite  limits  laid  down  by  the  central 
oemare-  government.  They  may  have  full  powers  in 
Powers0 and  some  matters,  but  in  others  they  may  only 
Areas.  have   to   carry  out  the   orders  of   the   central 

government.  Local  self-government  must  be  cir- 
cumscribed, for,  in  the  first  place,  the  narrower  the  area 
of  government,  the  greater  is  the  chance  of  one  powerful 
interest  swamping  all  others.  In  such  cases  the 
central  government  must  step  in,  either  as  a  vetoing 
power,  or  as  regulating  the  local  voting-  system  so  that 
all  interests  may  be  fairly  represented.  In  the  second 
place,  many  functions  must  be  centrally  controlled,  though 
local  bodies  may  have  large  executive  powers.  Education 
and  sanitation  are  cases  in  point. 

It  is  matter  of  the  greatest  difficulty  for  both  pol- 
itical scientists  and  practical  administrators  to  demar- 
Tne  Diffic-  cate  where  central  control  should  end  and  local 
DemaVe-  control  should  start.  The  same  difficulty  exists 
ation.  in    the    apportionment     of    functions    between 

smaller  and  larger  units  of  local  government.  In  some 
cases  it  is  obviously  advisable  to  have  central 
control,  with  its  uniformity ;  in  other  cases  local 
control  is  both  fair  and  economical.  Were  all  local 
bodies  of  the  same  moral  standard,  the  apportionment  of 
functions  would  be  easier;  but  the  central  government 
is  continually  faced  with  the  difficulty  that  all  local  bodies 
are  not  equally  efficient.  Where,  say,  eight  out  of  ten 
local  bodies  may  be  perfectly  efficient,  the  remaining 
two  may  be  so  inefficient  as  to  destroy  the  good  work  of 
the  othier  eight. 

One  or  two  examples  of  such  difficulties  may  be  given. 
In  a  municipality,  the  management  of  street  lighting 
and  paving  is  a  matter  for  the  inhabitants  of 
Examples,  the,  town.  It  is  true  that  visitors  and  others 
benefit  by  good. roads  or  a  good  lighting  system,  vet  the 
actual  townspeople  are  the  chief  beneficiaries.       Though 
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this  is  true  generally,  there  are  cases  where  inhabitants 
of  areas  outside  the  town  benefit  more  by  good  paving- 
and  lighting  than  the  townspeople  themselves.  Thus 
between  the  great  commercial  centres  of  Liverpool  and 
Manchester  there  are  towns  the  streets  of  which  are 
largely  highways  for  traffic  between  the  towns.  The 
traffic  passes  through  the  towns  without  conferring  any 
specific  benefit  upon  them,  yet  the  townspeople  have  to 
pay  for  the  up-keep  of  the  streets.  Or  suppose  that 
there  are  five  main  roads  leading  into  a  town,  and  these 
five  roads  pass  through  rural  areas,  each  with  a 
different  body  for  local  government.  The  inhabitants 
of  these  areas  benefit  far  less  from  the  roads  than  the 
town  itself  or  the  inhabitants  of  remoter  areas.  The  cost  of 
the  upkeep  of  such  roads,  therefore,  must  be  apportioned 
by  an  authority  wider  than  that  of  the  district  immediately 
surrounding  the  town.  The  most  difficult  case  of  all  is 
poor-relief.  At  first  sight  it  may  seem  that  each  local 
area  should  be  responsible  for  its  own  poor-relief.  Poor- 
relief,  however,  means  local  taxation,  and  it  would  be  in 
the  interest  of  any  area  to  make  the  taxation  as  small 
as  possible  in  order  to  make  the  poor  emigrate  to  other 
areas.  Thus  the  more  public-spirited  areas  would  suffer. 
Obviously,  therefore,  some  common  control  is  necessary 
to  give  uniformity  and  prevent  such  unfairness.  Cen- 
tral control,  however,  should  be  as  slight  as  possible;  to 
place  a  large  part  of  the  burden  on  the  local  areas  not 
only  stimulates  thteim  to  take  means  to  arvoid  pauperism 
but  has  the  additional  advantage  of  enlisting  the  co- 
operation  of  private   charity. 

Experience  also  shows  that  the  greater  the  responsibility 
there  is  in  a  local  body  the  more  likely  it  is  that  a  better 
nespon  class  of  men  will  come  forward  to  serve  the 
siMiity  community.  Where  a  local  body  merely  inter- 
••ubiic  prets  amd  executes  the  will  of  the  central  govern- 
service.  ment,  and  has  little  responsibility  in  making 
laws,   it  is  difficult  to  secure  public-spirited  men  of  the 
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proper  type  to -serve.  It  is  dangerous,  moreover,  to  give 
too  much  power  to  a  body  where  there  are  not  able  men ; 
Ihe  educative  value  of  the  experiment  might  be  lost  in 
bad  results. 

Experience  is  the  only  sure  guide  in  matters  of  local 

government,  both  in  the  apportionment  of  functions  and 

in  the  delimitation  of  areas.     As  a  rule  central 

Experience  control  is  necessarv  at  the  outset,  for  the 
35'  Guide.  •- 

central  government  has  more  ability  and  more 

experience  at  its  command  than  any  local  body.  As 
Sidgwick  points  out  "  the  central  government  has  the 
superior  enlightenment  derived  from  greater  general 
knowledgie,  wider  experience  and  more  highly  trained 
intellects."  Gradually  decentralisation  is  possible  to 
the  limit  where  central  and  local  requirements  meet. 
For  the  decision  of  such  a  limit  experience  and  the 
prevailing  ideas  of  the  day  on  governmental  interfer- 
ence  decide.     No  rule   of   thumb   exists. 

The   above    general    considerations   luelp    us   to    answer 
the  question,  "  How.  far  can  legislation  be  decentralised 

Legislative  or  l°eaiIisec^  '•  "  "When  we  speak  of  local  gov- 
Deeentrai-  ernment  we  usually  have  administrative  work 
in  mind,  but  local  bodies  have  also  varving 
powers  of  legislation.  All  such  legislation  is  subord- 
inate legislation,  for  every  local  body  is  subordinate  to 
the  central  government.  Their  laws  are  really  only  bye- 
laws.  In  this  respect  they  are  comparable  exactly  to 
provincial  governments  in  a  federal  system.  They  havte 
their  constitutions  ^hich  define  their  powers.  They  can 
make  laws  within  limits,  and  anything  done  beyond 
these  limits  is  ultra  vires,  or  beyond  their  powers,  and 
therefore  void.  The  point  of  difference  is,  that,  whereas 
the  provincial,  governments  of  a  federal  state  are 
guaranteed  by  a  fundamental  constitution  unalterable  by 
ihe  ordinary  process  of  legislation,  local  bodies  exht  nt 
the  will   of  the  central  legislature. 
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The  extent  of  the  powers  granted,  depends  on  several 
factors — the  nature  of  the  subjects,  the  political  ideas 
Types  of  prevalent  in  the  country,  and  on  historical 
Loca      on-  con^itjiong>       Generally    speaking,     there     are 

three  methods  of  control : — 

1.  Legislative  centralisation  with  administrative  de- 
centralisation, in  which,  for  the  sake  of  uniformity  of 
administration,  the  central  government  passes  laws, 
leaving  the  local  government  to  administer  them.  In 
such  a  case  the  local  government  has  certain  powers  of 
making  bye-laws,  which  are  really  administrative  rules. 
This  system  pievuirs  generally  in  England  and  the 
United  States,  but  it  may  co-exist  with  complete  centrali- 
sation, both  legislative  and  administrative,  in  certain 
types  of  activities. 

2.  Legislative     decentralisation    and     administrative 
centralisation,   in  which  large  powers  of  legislation     are 
given  to  local  bodies,   but  the  central  government     ad- 
ministers   these    laws    through    its    own    officials.     This 
system  prevails  in  France  and  Germany. 

3-  Part  centralisation  and  part  decentralisation  in 
both  the  legislative  and  the  administrative  branches  of 
government.  This  is  a  compromise  between  the  first 
two  types.  The  Prussian  system  is  an  example,  and 
there  is  a  marked  tendency  in  England  and  the  United 
States  to  follow  in  this  direction. 

It  must  be  observed,  however,  that  the  central 
government  is  always  in  the  background  even  although 
the  powers  it  exerts  are  merely  nominal,  as  in  the 
case  of  provisional  orders  in  the  British  legislature.  A 
body  like  the  London  County  Council,  for  example,  re- 
quires only  nominal  control,  but  in  cases  where  local 
interests  conflict,  the  central  government  is  the  onlv 
■court  of  appeal.  The  central  government  preserves  the 
legal  power  to  forbid  any  proposed  legislation  of  the  Lon- 
don County  Council,  save  where  final  powers  are  legally 
granted   to   that  body  itself.       Such   ultimate  control   of 
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local  bodies  is  necessary  for  two  important  reasons — first, 
the  lack  of  statesmanship  in  local  bodies.  Naturally  a» 
Parliament  has  more  brains  than  a  Parish  Council,  or,  to 
give  a  local  instance,  a  Legislative  Council  has  greater 
ability  than  a  local  hoard.  Secondly,  small  areas  tend  to. 
become  the  centres  r»f  1  actions  or  interests,  and  the  central 
government  must  act  as  a  moderating  power.  It  must 
Either  piovi'le  means  to  secuie  the  representation  of  minor- 
ities  on  local  ccuncils.  ox  tea?  the  protests  of  minorities 
against  the  decision  of  niajoi  ities. 

The  areas  of  local  government  vary  from  country  to 
country.  Thus  in  England  there  are  parishes,  districts, 
Local  counties ;  in  France,  communes,  cantons,  arron- 

Areas.  dissements,   departments ;  in  the  United  States 

township  and  counties;  in  India  districts,  subdivisions, 
and  unions.  There  is  no  rule  for  the  demarcation  of  the 
boundaries  of  units  of  local  governments.  Several  fac- 
tors may  be  enumerated.  (1)  Historical  conditions. 
Each  locality  should  be  as  homogeneous  as  possible, 
therefore  local  traditions  should  be  respected  wherever 
possible.  Organic  unity  is  easier  where  historic 
unity  exists.  In  Britain,  for  example,  the  limits 
of  counties  and  parishes  were  really  determined  long 
before  the  modern  system  of  local  government  was  intro- 
duced. The  natural  areas  were  accepted,  or  only  slightly 
modified,  for  the  purposes  of  local  government.  (2)  Geo- 
graphical conditions.  Often  areas  are  marked  off 
definitely  by  rivers  or  mountains.  (3)  Density  of 
population.  This  applies  particularly  in  the  case  in  cities. 
Two  opposite  ideas  must  be  reconciled  in  this  respect. 
The  smaller  an  area,  the  more  each  citizen  is  interested 
in  the  area,  and.  therefore,  the  more  active  a  member  of 
the  community  he  is.  Small  areas  are  thus  the  best  school* 
of  citizenship.  But  small  areas  have  not  the  same  com- 
mand of  able  men  as  large  areas,  ?nd  they  are  more  liable 
to  be  controlled  by  local  interests  or  factions.  (4)  Func- 
tions.    Functions  may  be  arranged  in  an  ascending  scale 
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of  importance.    The  least  important  are  given  to  the  local 
bodies    of  the  smalfest  areas;    i.e.,   the  bodies    with   tin* 
more    circumscribed    powers,    the    more    important'    are- 
given  to  the  bodies  of  larger  areas.     The  extent  to  which 
the  functions  are  controlled  by  the   central   government 
depends  largely  on  the  type  of  body  to  which  local  control 
is  given.    Where  such  bodies  are  capable  of  bearing  large- 
powers     and     responsibilities,     the     central    government 
usually  is  ready  to  give  them  large  powers.     It  may  also 
be  noted  that  the  local  bodies  of  a  larger  area  frequently 
have  considerable  powers  of  control  over  local  bodies  of 
smaller  areas,  or  sub-areas,  within  its  own     jurisdiction. 
(5)   Deliberate  creation     by     the     central     government. 
This     is     easily    adopted    in    a    new    country ;    but,     as 
in  France,  it  may  be  adopted  as  a  solution  to  historical 
difficulties. 

These  bases  by  no  means  coincide.  Thus  though  the 
parish  is  the  unit  in  English  local  government  because 
of  its  history,  the  density  of  the  population  varies  from 
less  than  ten  inhabitants  to  nearly  350,000.  In  France 
the  commune,  a  historical  unit,  co-exists  with  the 
canton,  which  is  the  result  of  deliberate  creation. 

The  more  detailed  analysis  of  local  governments  in 
the  later  chapters  shows  the  working  of  these  various 
principles. 


CHAPTER   XVIII. 

THE  GOVERNMENT  OE  DEPENDENCIES. 

1.     Dependencies  and  Colonies. 

A  dependency  is  a  country  with  a  subordinate  govern- 
ment, or,  in  John  Stuart  Mill's  more  lengthy  definition, 
dependencies  are  "  outlying-  territories  of  some 
Dependency.  Slze  aud  population,  which  are  subject  more  or 
less  to  acts  of  sovereign  power  on  the  part  of 
the  paramount  country,  without  being  equally  represent- 
ed (if  represented  at1  all)  in  its  legislature."  Independent 
states  are  sovereign  ;  they  own  allegience  to  no  other  state. 
In  a  dependency,  however,  there  is  no  such  sovereignty. 
The  government,  in  a  dependency  owes  its  existence  to 
some  superior  government.  The  degree  of  subordination 
varies  greatly ;  but  in  every  case  there  is  subordination  of 
some  kind.  In  some  cases  it  is  more  or  less  nominal,  in 
ether  cases  it  is  real.  Dependencies  are  of  two  classes — 
dependencies  which  a  country  rules,  and  dependencies 
which  it  settles.  The  first  class  comprises  those  lands 
which  either  are  unsuitable  for  settlement  because  of 
climate  or  are  already  thickly  peopled.  The  second  class 
includes  the  so-called  "new"  countries,  which  have 
plenty  of  room  for  immigrants  and  plenty  of  scope  for 
development,  as  well  as  an  auspicious  climate  and  fertile 
■soil. 

The  second  type  is  the  colony.     The  Latin  word  "  colo- 

nia  "  originally  meant  a  settlement  for  soldiers  in  some 

outlying  province.     Now-a-days  the  word  colony 

Meaning  of   js  often  used  loosely  to  include  all  dependencies. 

India,  for  example,  is  sometimes  called  a  colony. 

This  use  of  the  word  is  quite  wrong.     Colony  is  a  species 
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•of  the  genus  dependency.  ,  All  colonies  are  dependencies, 
but  only  some  dependencies  are  colonies.  A  colony,  pro- 
perly speaking,  is  an  area  in  which  the  ruling  section  of 
the  inhabitants  originally  migrated  from  a  parent  country, 
which  continues  to  control  them  in  some  definite  way. 
The  original  Roman  idea  of  settlement  is  essential  to  the 
word  colony  in  its  strict  sense.  The  actual  settlement 
may  have  taken  place  many  years  ago,  or  it  may  have 
been  a  process  lasting  over  centuries ;  and  usually  there 
is  a  tendency)  towards  continued  settlement  from  the  same 
parent  country.  The  parent  country  is  known  to  the 
colonists  of  any  one  area  not  only  as  their  supreme  head, 
but  as  the  centre  to  which  their  fellow  colonists  in  other 
areas  look.  The  terms  "Mother  Country'  or  "Old 
Country  "  are  frequently  given  to  the  parent  state,  indi- 
cating a  certain  filial  bond  existing  between  the  two. 

Other  terms  are  gradually  coming  into  use.  The  vari- 
eties of  political  dependence  on  the  parent  country  are  so 
numerous  that  the  name  colony  is  sometimes 
Agnations,  resented  as  indicating  too  much  subservience. 
Thus  the  term  Self-governing  Dominion,  or 
simply,  Dominion,  has  officially  replaced  Colony 
as  applying  to  Canada,  Newfoundland,  South 
Africa,  Australia  and  New  Zealand.  All  these 
have  now  responsible  government.  Other  colonies 
{e.g.,  Ceylon)  used  to  be  called  Crown  Colonies,  but  the 
name  "  Crown  Colony  "  is  now  officially  applied  only  to 
those  Colonies  in  which  the  Crown  retains  control  of  the 
legislation.  The  word  Colony  itself,  in  the  official  lan- 
guage of  the  English  Colonial  Office,  is  used  as  the  abbre- 
viation of  the  official  longer  designation,  "  Colony  not 
possessing  responsible  government."  But,  it  mustJ  be 
kept  in  mind  that,  although  Britain  is  the  chief,  she  is 
not  the  only  coloniser  of  the  world,  and  the  British 
classification  is  only  an  official  classification  of 
convenience. 
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Dependencies  arise  from  a  variety  of  causes.  The 
earliest  method  of  the  acquisition  of  dependencies 
was  conquest,  accompanied  by  partial  settle- 
Methods  of  nient.  The  Roman  colonies  were  of  this 
oepen'den-  ^Pe-  When  they  were  first  conquered  by 
cies.  Borne,  dependent  governments  were  established, 

a  CanSuest  hut  only  sometimes  was  there  permanent 
iai  settle-  settlement.  In  this  way  Spain,  by  conquering- 
ment*  Mexico   and   Peru,    embarked   on   her  colonial 

career  in  America. 
Sometimes  dependencies  are  acquired  as  a  secondary 
result  of  conquest.  A  country  defeated  in  war 
in  one  part  of  the  world  may  cede  an 
i.  cession-  mtlying-  dependency  as  the  price  of  peace. 
In  this  way  several  dependencies  have 
changed  hands.  Canada  was  ceded  by  France  to  Britain 
in  this  way  in  1763,  and  as  a  result  of  the  Spanish- 
American  War  in  1899  the  Philippine  Islands  were  ceded 
by  Spain  to  the  United  States.  Several  of  the  smaller 
dependencies  of  Britain  are  due  to  the  process 
of  barter  in  peace  treaties.  Conquest  and  cession 
often  go  together.  Mauritius,  conquered  in  1810,  was 
ceded  to  Britain  by  the  Treaty  of  Paris  in  1814. 
Hongkong  was  ceded  by  China  in  1841;  Newfoundland 
by  France  in  1713. 

Dependencies  are  sometimes  bought,  or  leased.  The 
United  States  bought  Alaska.  "Wei-hai-wei  was  ceded 
by  China  to  Great  Britain.  The  reasons  for 
or  Leasing?  acquisiti°n  in  such  a  way  are  various.  Some- 
times the  reason  is  to  complete  national 
development  by  making  territories  compact.  Such 
was  the  cause  of  the  purchase  by  the  United 
States  of  Louisiana,  now  a  federal  province.  Sometimes 
defence  is  the  motive.  Gibraltar,  Malta,  Egypt, 
Aden,  "Wei-hai-wei,  acquired  in  different  ways,  exist 
for  defence,  or  defence  and  commerce.  ,  Commer- 
cial and  naval  reasons  demand  coaling  stations.        Fre- 
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quently  tlie  method  of  government  is  also  decided 
because  of  these  considerations.  The  island  of  Ascen- 
sion in  the  Atlantic  Ocean,  for  example,  is  technically 
regarded  as  a  man-of-war,  and  as  such  is  directly  under 
the  Admiralty. 

Colonies,    in    the    proper   sense,    arise   primarily   from 

settlement.        This    settlement    or   occupation  may   take 

place  in   various  ways.        Sometimes  it  arises 

4.  settle-        from   discovery   of  a  land     hitherto    unknown 

iT,Hl'  ,        to  the  civilised  countries  of  the   world.       The 
colonies  ,.  •-  .  • 

proper.         discoverer  in  this  case  claims  the  land  for  his 

causes  of     own     state,      on     the      grounds      of      prioiitv 

Settlement.      r.  ..i  T  j.i  •  t»     ± 

i.  Dis-  oi      settlement.        In      this     way     Portuguese, 

covery.  Dutch    and    English    colonies    were    founded 

in  the  fifteenth  to  the  seventeenth  centuries. 
Friority  of  claim  is  still  recognised  as  in  the 
new  lands  discovered  in  the  Arctic  and  Antarc- 
tic regions,  though,  of  course,  these  are  unfit  for 
settlement.  Priority  of  claim  may  settle  the  fact  of  the 
country  to  which  the  newly  discovered  land  is  said  to 
'  belong>, '  but  it  does  not  constitute  a  colony.  Colonisa- 
tion, as  we  have  seen,  implies  settlement.  India  was 
*  discovered,'  but  it  did  not  become  a  colony.  To  be  a 
colony,  the  land  discovered  must  be  in  an  inferior  state 
of  civilisation,  and  must  not  be  permanently  occupied. 
If  the  land  is  settled,  and  a  fair  measure  of  civilisation 
exists,  there  may  be  conquest  but  not  colonisation. 
Colonisation  implies  settlement  on  land  where  the  exist- 
ing population  is  in  a  rude  state,  wbere  the  land  is  un- 
settled and  uncultivated,  where,  in  short,  there  is  an 
opportunity  for  the  population  of  a  more  organised  people 
to  develop  the  resources  of  a  country  inhabited  by  a  less 
organised  people.  Thus  the  British  colonised  America, 
Australia  and  New  Zealand.  In  these  countries,  as  a 
result  of  the  colonisation,  practically  new  peoples  have 
grown  up, — in  Canada  the  Canadians,  in  Australia  the 
Australians,  and  so  on.      In  the  United  States,  the  War 
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of  Independence  terminated  the  colonial  relationship 
with  Britain,  but  even  to-day  large  numbers  of  British 
subjects  emigrate  to  the  United  States  to  profit  by  the 
larger  chances  in  lite  which  such  a  relatively  undevelop- 
ed country  gives. 

Besides  adventurers  and  discoverers,  missionary  enter- 
prise has  been  a  valuable  factor  in  discovering  and  open- 
.        ing  up  new  countries.    It  was  missionary  enter- 
»'ry  Enter-   prise  that  first  led  the  Portuguese     to  become 
prise.  discoverers  and  colonisers. 

The  chief  impetus  to  colonisation  is  economic,  and 
foremost  among  the  reasons  of  colonisation  must  be 
3  Political  placed  the  economic.  This  implies  several 
and  Econ-  things.  First  it  implies  that  the  home  coun- 
causes.  try  is  highly  developed,  that  competition  is 
keen,  and  that  conditions  of  life  are  becoming 
more  difficult.  Political  reasons  co-operate  frequently 
with  the  economic.  The  first  exodus  from  England  to 
America,  for  example,  was  due  to  religio-  political 
causes.  Before  the  Great  War  many  from  the  oppressed 
nationalities  of  Europe  used  to  go  to  America.  These 
economic  or  politico-economic  forces,  arising  from  great 
density  of  population  and  ever-growing  competition, 
incite  people  to  emigrate  to  lands  where  the  chances  are 
greater  and  the  conditions  of  life  more  hopeful.  Life 
in  these  new  circumstances  often  leads  to  the  greatest 
hardship  in  the  opening  stages,  and  only  the  hardy, 
both  in  body  and  character,  succeed.  Where  capital  is 
available  for  the  start  often  conditions  are  easier,  but 
the  most  essential  capital  for  the  settler  or  colonist  is 
vig-our  of  mind  and  body. 

An  economic  reason  of  another  kind  is  the  discovery 
of  precious  metals.  The  various  *'c  rushes  " — Klondyke 
(in  North- West  America),  the  Australian  gold  fields,  the 
South  African  diamond  fields — all  these  led  to  settle- 
ment,   though    many    who    took  part  in   the    "  rushes  " 
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made   money  quickly  and  returned    to    their    own    land 
again. 

Then,  again,  there  is  the  impetus  that  arises  from  the 
desire  of  traders  to  open  new  areas  of  activity.  Compet- 
ition at  home  may  be  so  keen  as  to  make  returns  on* 
capital  small.  Goods  are  therefore  '  pushed  '  in  new 
areas,  and  the  expansion  of  capital  in  this  way  leads  to- 
the  influx  of  people  to  use  the  capital  or  develop  it. 

For  successful   colonisation  the  mother  country  must 
give  protection  to  the  colonists.     The  rude  tribes  of  the 
new  country  may  be   troublesome,   for  example,    or  tho 
envious  eyes  of  other  nations  may  endanger  the  new  gains. 
Thus  military  and  naval  vigilance  is  necessary,  both  for 
personal  security  to  the  colonists  and  for  security  to  their- 
trade.       Successful  colonisation  needs  also  adaptability,, 
both  physical  and  mental.       Physical  adaptability  is  re- 
quired for  new  climate  and  conditions,  and  mental  adapt- 
ability for  the  types  and  manners  of  people  to  be  met  in 
new  countries      This  has     been   the   secret     largely   of 
British  success.       The  adaptability  has  meant  not  only 
the  import  of  capital  and  labour  to  new     countries,  but 
the  establishing  among  natives  of  a  new  type  of  civilisa- 
tion, local  customs  and  usages  always  being  respected. 

2.     Survey  of  Colonial  Policy. 

The   first  historical   attempts    at   colonisation   were   by 

the     Phoenicians.       The     Phoenicians     were     a     hardy 

maritime  people  who  founded  many  commercial 

J^U-Hl3"    stations    on    the    shores    of    the    Mediterranean 
Colonies.  .  . 

sea.  These  stations,  however,  were  more  than 
mere  trading  ports.  In  some  places,  notably  Carthage, 
they  formed  permanent  agricultural  settlements,  but 
of  more  importance  was  the  spread  of  Eastern  civilis- 
ation under  the  Phoenician  auspices  among  the  rude 
peoples  of  the  West.  The  Phoenicians,  too.  achieved 
their  expansion   in  a  peaceable  way. 
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Greek  colonisation   started   about  1000  B.C.,  when   a 
large  number  of  the  inhabitants  of  the  Peloponesus  left 
Greece  after  the  Dorian    invasion.     Later  in- 
Creek"  vasions  and  internal  strife  led  to  further  emi- 

gration. The  Greek  colonies,  however,  were  quite 
different  from  our  modern  colonies,  insomuch  as  the 
colonies,  or  cities,  did  not  acknowledge  any  supe- 
rior government.  These  so-called  colonial  cities  of 
Greece  were  almost  literal  copies  of  Athens  and 
Sparta.  They  had  the  same  type  of  govern- 
ment, the  same  religion  and  customs,  the  same 
attitude  towards  outsiders,  or  "  barbarians."  Though 
owning  no  political  allegiance  to  another  state  these 
colonies  by  religion,  language,  customs  and  traditions 
were  united  to  Greece.  But,  in  no  case,  even  though 
Athens  received  tribute  from  some  of  her  colonies  for 
naval  aid,  did  these  colonies  become  subordinate  to  the 
parent  city.  Leagues  were  made  with  other  colonies  or 
the  mother  city  for  mutual  defence,  but  these  leagues 
did   not  involve  any  sacrifice  of   sovereignty. 

The  Romans  were  conquerors,  but  conquest  often  led 
to  colonisation.  The  Roman  Imperial  theory  of  govern- 
ment was  to  give  the  conquered  provinces  as 
Roman.  much  home  rule  as  was  consistent  with  the 
supremacy  of  Rome.  Roman  officials  were  spread  all 
over  the  world,  and  in  many  cases  settled  in  the  land 
where  they  administered  the  laws.  Wherever  the  Romans 
went  they  took  with  them  their  civilisation,  and  their 
chief  contribution  to  the  world  was  not  the  settlement 
of  individuals  in  any  definite  areas,  but  the  spread  of 
"Western  civilisation.  The  word  "  colony  "  (Latin,  colonia) 
had  a  peculiar  meaning  among  the  Romans.  It  meant 
a  settlement  of  soldiers  on  a  definite  area  similai 
to  the  proposed  settlement  of  soldiers,  after  the 
Great  War,  in  Canada  and  Australia).  After"  long  and 
meritorious  services,  these  soldiers  were  rewarded  by 
the  Roman  government  with  grants  of  land  where  they 
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and     their     families     settled.       The     modern     state     of 
Eoumania  is  descended  from  a  '  colony  '  of  this  kind. 

In   the   middle   ages   there  was   no   real   colonisation, 
though  with  the  numberless  wars  waged  there  was  much 

acquisition  of  dependencies.     Modern  colonisa- 
Modern  Dis-  tion  really    begins    with    the    discovery   of   the 
sea^routes.    sea-routes    to    the    East   Indies    and    America. 
In  this  the  Spanish  and  Portuguese   were  the 
leaders.     The  discovery  oi  these  routes  was  due  partly  to 
adventurous  seamen,   partly  to  the  desire  to  propagate 
Christianity,  and  partly  to  commercial  ambition.       The 
Portuguese  gradually  worked  their  way  to  the  Cape  of 
Good  Hope,  India,  the  East  Indies,  China  and  Japan,  and 
started  trading  centres  at  various  ports.  They  also  founded 
plantations  in  Brazil.     The     Spaniards,     after    the     dis- 
covery of  America,  directed  their  attention  to  the  West 
Indies,  Mexico  and  Central  America.    In  1493,  the  Pope, 
Alexander  VI.,  divided  the  pagan  world  between  Spain 
and   Portugal.       Spain     was     given     the     New     World. 
Portugal   the    Old.        Later,    by  treaty,    the  Portuguese 
obtained  Brazil  and  Labrador  in  the  New  World.     The 
Spaniards  vigorously  followed  up   the  papal    grant    by 
armed  force,  so  that  at  the  end  of  the  sixteenth  century, 
the  New  World,  from  South  America  to  Mexico,  was  in 
Spanish  hands. 

Great  as  was  the'  extent  of  the  Spanish  colonies  in  the 
seventeenth  and  eighteenth  centuries,  her  policy  towards 

them  resulted  in  complete  alienation,  and  when 
cofonfai  ^Pain  was  occupied  with  the  Napoleonic  wars. 
policy:         the  colonies  seized  the   opportunity  to  declare 

their  independence-  Spanish  colonial  policy 
may  be  summed  up  in  one  word — centralisation.  The 
colonies  were  ruled  from  Madrid.  The  colonial  laws 
were  made  there  and  the  officials  appointed  there.  Trade, 
commerce,  religion,  and  laws  regarding  the  treatment  of 
natives  all  were  centred  in  the  home  government.  The 
trade    in    especial    was    regulated    in    the    interest    of 

Hi 
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Spaniards.  The  colonies  were  allowed  to  trade  with 
Spain  only.  This  policy  had  an  evil  effect  hoth  on  the 
colonies  and  on  Spain.  It  alienated  the  sympathies  of  the 
former,  and,  by  bringing-  great  wealth  into  Spain,  led 
to  luxury,  profligacy  and  corruption  among  the  higher 
classes.  The  liberal  principles  adopted  by  Britain  after 
the  American  War  of  Independence  were  recognised  in  the 
eighteenth  century  by  Spain,  but  by  that  date  the  ener- 
gies of  the  country  had  been  totally  sapped.  The  exist- 
ence of  huge  vested  interests  in  the  old  system  prevented 
the  new  system  frorm  appealing1  to  them.  The  more  virile 
peoples  of  Fnance  and  Britain  outstripped:  Spain  not 
only  in  their  means  of  communication  but  also  in  their 
adaptability,  and  when  Spain  was  fighting  against  France 
and  Britain  in  the  Napoleonic  wars,  the  colonies  slipped 
from  her  grasp. 

During  the  period  of  Spain's  prosperity  three  other 
European  countries  had  entered  the  arena  of  colonial 
French  enterprise,  namely,  Holland,  France  and 
Dutch,  '  England.  These  were  all  maritime  peoples, 
Eng  is  .  whose  more  adventurous  spirits  had  discovered 
new  sea-routes  and  countries.  During  Elizabethan  times 
England  was  particularly  prolific  in  daring-  seamen. 
These  received  considerable  encouraigement  from  govern- 
ment, not  only  for  the  discovery-  of  new  lands  but  for 
harrassing  the  French  and  Spaniards.  The  main  period 
of  Dutch  and  English  colonisation  belongs  to  the 
succeeding  century — the  seventeenth.  In  Holland, 
the  Dutch  East  India  Company,  which  received  its 
charter  in  1602,  had  the  monopoly  of  trade  in  the  East 
Indies.  The  only  impetus  to  Dutch  colonisation  was 
"trade,  but  this  company,  after  an  existence  of  nearly 
two  centuries,  duriner  which  it  made  vast  fortunes  for 
its  members,  declined  because  of  corruption  and  trouble 
"oith  the  natives  of  the  countries  in  which  it  traded.  The 
Company  was  dissolved  in  1789,  and  the  Dutch  depend- 
encies were  taken  over  by  the  Crown.  At  the  present  time 
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Holland,  though  one  of  the  small  European  states,  has 
dependencies  with  a  population  seven  times  greater  than 
that  of  the  motherland.  The  proportion  of  Dutchmen 
in  these  dependencies  is  very  small. 

The  scene  of  the  first  colonial  efforts  of  both  France 
and  England  was  North  America.  In  1603,  the  French 
settled  on  the  St.  Lawrence.  The  British  soon 
France  followed.  In  1606  the  Virginia  Company  was 
England  given  a  charter  for  trading  in  the  south  of  the 
'America,  present  United  States,  and  in  1620  the 
Pilgrim  Fathers  landed  in  New  England. 
From  that  time  settlers  from  both  France  and 
England  went  over  to  America  in  ever-increasing 
numbers.  At  first  the  home  government  in  England 
paid  little  attention  to  the  colonists.  Charters 
were  given  to  trading  companies  for  their  internal 
management,  but  beyond  the  granting  of  charters  the 
government  of  England  did  not  concern  itself  with 
colonial  affairs.  France  in  the  meantime  took  up  the 
subject  of  colonisation  systematically  and  made  plans 
for  a  vast  New  France.  The  French  thought  that  the 
small  English  settlements  on  the  seaboard  could  be  cir- 
cumvented by  settlements  on  the  two  big  rivers,  the 
St.  Lawrence  and  the  Mississippi.  In  marked  contrast 
to  the  indifference  of  the  English  government  to>  their 
colonists,  the  French  government  helped  colonists  with 
capital  and  ships.  The  English  colonists  themselves, 
however,  made  up  in  perseverence  and  strength  of 
character  what  they  lacked  in  official  support,  and  before 
half  a  century  had  elapsed  they  forced  themselves  on 
the  notice  of  England  in  more  ways  than  one. 

The  growing  wealth  of  the  colonists  led  the  govern- 
ment to  adopt  a  policy  very  similar  to  that  of  Spain. 
Both  France  and  England  saw  an  opportunity  of 
enriching  exchequers  that  repeated  wars  had  impover- 
ished  by   making   the    colonies    pay.      During   the   reign 
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of  Charles  II.  the  well-known  Navigation  Acts 
were  passed,  all  of  which  were  aimed  at  utilis- 
ing" colonial  commerce  for  English  purposes.  Foreign 
ships  were  forbidden  to  trade  with  English  colo- 
nies; foreign  produce  was  to  be  sent  only  to 
England  or  English  possessions;  aliens  were  not  per- 
mitted to  trade  in  English  colonies.  Only  English- 
built  ships  were  to  trade  with  the  colonies,  and  foreign 
goods  could  not  proceed  to  the  colonies  without  first 
being  landed  in  England.  Goods  going  from  colony  to 
colony  were  to  have  the  same  customs  duty  as  if  they 
were  landed  in  England.  These  Acts,  stretching  over 
the  period  1610  to  1672.  were  obviously  burdensome  to 
the  colonies.  The  colonists,  however,  by  securing  con- 
cessions on  certain  goods  and  by  evading  the  laws,  con- 
tinued to  prosper.  Burdensome  as  the  Acts  were,  they 
certainly  helped  to  develop  the  merchant  navy  of  Eng- 
land and  the  colonies.  Other  stringent  regulations  fol- 
lowed, all  of  which  aimed  at  making  the  colonies  com- 
pletely dependent  on  the  home  country.  Similar  rigor- 
ous restrictions  were  made  on  manufactures.  The 
growth  of  manufactures,  it  was  considered,  would 
gradually  make  the  colonies  independent. 

Selfish  legislation  of  this  kind  gradually  led  to  the 
alienation  of  the  colonies  from  the  mother  country.  The 
The  climax    was  reached  in  the   American   War   of 

American  Independence.  England,  whose  treasury  had 
mdepend-  been  impoverished  by  many  wars,  held  that  +he 
ence.  colonies    should    contribute    regularly    to    the 

government  for  purposes  of  defence.  The  colonists  held 
that  there  could  be  no  taxation  without  representation. 
The  colonists,  indeed,  did  contribute,  though  irregularly, 
in  men  and  money  to  various  expeditions,  but  their  man- 
power was  more  necessary  for  guarding  their  own  posses- 
sions from  the  inroads  of  the  Indians.  Neither  party 
would  accept   compromise:    indeed    compromise   was    not 
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seriously  suggested.  War  resulted,  iu  which  the  colonists 
defeated  the  mother  country,  which  even  in  war  did 
not  realise  the  greatness  of  the  issues.  The  struggle 
ended   by  the  colonies   declaring   their  independence. 

This  war,  the  red-letter  event  of  British  colonial  policy, 
led  to  more  stringent  regulation  of  the  other  colonies-    The 
ministers  of  the  day  thought    that    not    their 
of  the         short-sightedness  but   their  laxity   had   caused 
the   colonial  disaster.     Certain   colonies  which, 
already      had     partial     self-government     (Nova     Scotia, 
Jamaica,    the    Barbados    and    Bermuda)    continued     as 
before.     Canada,   though  it  had  certain  powers  of  elec- 
tion in  each  of    two    provinces,    was    placed    under    an 
executive  council,    with   a   governor     nominated   by   the 
Home  executive.      New   acquisitions,   such   as    Trinidnd, 
were  placed  directly  under  the  Home  executive.       Cape 
Colony,  which  came  under  British  control  in  1815,   re- 
mained   for  twenty   vears   under   military    control,     and 
Australia,  as  a  penal  settlement,  was  directly  controlled 
by  the  Crown.     Tt  must  be  remembered  of  course,  that, 
at  the  period  of  which  we  speak,  the  number  of  colonists 
outside  the   Eastern   parts   of   North   America  was  very 
small. 

The  growth  of  numbers  in  the  colonies  led  to  the 
spread  of  the  idea  of  independence  or  responsible  ^ov- 
New  ernment.     The  doctrines  of  the  economists  were 

menU?P"       leading  to  new  ideas  of  trade,  in  which  freedom 
Jhe.  was  held  to  be  more  profitable  than  restriction. 

Report.  These  new  ideas  were  brought  to  the  notice  of 
government  in  a  practical  way  by  Lord  Durham  in  his 
historic  report,  in  1839.  Lord  Durham  was  sent  to  report 
on  the  position  of  affairs  in  Canada,  after  a  serious  in- 
surrection, and  in  his  report  he  strongly  advocated  res- 
ponsible o-overnment  as  the  only  way  to  save  both  colonies 
and  mother  country  from  another  catastrophe  like  the 
American    Revolution. 
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Lord  Durham's  Report  of  1839  marked  the  begriming 

of  a  new  era  in  the  colonial  policy  of  Great  Britain.     It 

led     to    the  grant    of    sell-government    in    the 
Result 

of  the        widest  sense  to  the  larger  colonies,  and  it  sowed 
Report.        ^g    see(]s   0f    federation.       It    accorded    with 

the  more  liberal  ideais  in  both  economic  and  political 
matters  then  coming  into  currency,  and  before  many 
years  were  over,  responsible  government  was  introduced 
in  Canada  (in  1840),  New  Zealand  (1852),  Cape  Colony 
(1853),  and,  from  1854  to  1859,  in  the  various  states 
which  now  constitute  the  Commonwealth  of  Australia. 
The  main  principles  were  the  same  in  each — an  act  of 
the  British  Parliament  which  formed  the  constitution  of 
the  area  concerned,  a  government  on  the  model  of  the 
English  parliamentary  form  of  government,  and  prac- 
tically complete  freedom  in  internal  matters.  The  two 
chief  difficulties  then,  as  now,  were  tariff  and  defence. 
The  prevalent  free  trade  ideas  current  in  the  later  nine- 
teenth century  were  considered  strong  enough  to 
guarantee  a  free-trade  Empire.  The  problem  of  defence 
was  left  largely  to  solve  itself.  The  main  political  idea 
current  was  that  each  colony  was  destined  to  be  an  in- 
dependent state.  How  far  the  modern  attitude  differs 
will  be  seen  in  the  section  on  Imperial  Federation. 

3.     Classification  and   Government  of  the   British 

Dominions. 

The  British  Dominions  may  be  classified  according  to 
the  type  of  government  prevailing  in  each  or  according 
.  to    the    authority   in    the    British  Government 

ciassific-  which  regulates  them.  Many  of  the  British 
at,on"  possessions  cannot  be  classified   with  any  cer- 

tainty on  the  basis  of  their  form  of  government.  Partic- 
ularly in  the  larger  dominions  the  form  of  government 
tends  to  change  from  time  to  time  as  the  people  of  the 
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territory  are  educated  and  are  able  to  take  part  in  gov- 
erning' their  own  country.  The  most  complete  dominions 
from  that  point  of  view  of  government  are  the  Self- 
governing  Dominions,  such  as  Australia  and  Canada. 
The  other  dependencies  are  all  moving  towards  self- 
government  so  that  their  classifications  at  any  particular 
period  in  history  may  not  be  suitable  for  them 
a  generation  hence.  At  the  other  extreme  are  a  number 
of  possessions  of  the  British  Crown  which  are  occupied 
for  military  or  naval  purposes.  These  possessions  must 
continue  to  be  governed  according  to  the  purposes  which 
theyf  serve.  The  question  of  full  self-government  in 
them  is  subservient  to  their  utility  as  military  or  naval 
stations. 

Adopting  the  two-fold  basis  of  the  form  of  government 
ciassific-  and  the  authority  which  regulates  the  gov- 
ation.  eminent  in  the  British  executive,  the  dominions 

may  be  classified  thus : 

(I.)  The  Self-governing  Dominions  or,  simply,  the 
Dominions.  These  are :  (a)  the  Dominion  of  Canada, 
i.  self-  (fr)  the  Commonwealth  of  Australia,  (c)  New 
Dominions.  Zealand,  (d)  Newfoundland,  and  (e)  the  Union 
of  South  Africa. 

(II.)  Colonies  which  do  not  possess  responsible  gov- 
ernment, or,  simply,  in  the  official  language  of  the 
ii.  Colonial    Office,    Colonies.        According   to   the 

colonies.  most  recent  definition,  given  in  the  House  of 
Commons  in  May,  1920,  these  Colonies  include  all 
dependencies  which  do  not  possess  responsible  govern- 
ment, whether  or  not  they  possess  an  elective  legisla- 
ture. This  class  does  not  include  Protectorates  or  Pro- 
tected States. 

(III.)  Crown  Colonies  form  a  sub-division  of  Colonies. 
hi.  crown  The  distinguishing  feature  of  Crown  Colonies 
colonies.  {s  that  the  Crown  retains  control  of  legisla- 
tion . 
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(IV.)  Protectorates  and  Protected  States.  Many  of 
these  were  originally  under  the  Foreign  Office  and  later 
were  transferred  to  the  Colonial  office,  e.g., 
iv.  protec-  the  East  African  Protectorate,  Zanzibar,  and 
torates.  Somaliland.  The  Protectorate  of  Uganda  was 
taken  over  from  the  British  East  African 
Company. 

The  three  classes — Colonies,  Crown  Colonies,  and 
Protectorates  or  Protected  States — may  be  classifi- 
ed also  according  to  the  development  of 
atfon'by  their  legislative  bodies  thus :  — (a)  Terri- 
Deveiop-  tories  which  possess  an  elected  House 
tegis-  of  Assembly  or  representative  assembly  and  a 

lature.         nominated  Legislative  Council  or  upper  house. 
The    types    of    these    are    the   Bahamas,    Barbados    and 
Bermuda,     (b)  Territories  which  possess  a  partly  elected 
Legislative  Council  in  which  sometimes  there  is  an  official 
and    sometimes    a  non-official  majority.      This  class   in- 
cludes  Ceylon,   British   Guiana,   Cyprus,  Fiji,   Jamaica, 
the    Leeward    Islands,    the    East    African   Protectorate, 
Malta  and  Mauritius,     (c)  Territories,  both  colonies  and 
protectorates,  which  possess  a  legislative  council  which  is 
purely  nominated   by   the   Crown.      This   class    includes 
British   Honduras,    British    East   Africa,    the   Falkland 
Islands,   Gambia,  the  Gold  Coast,   Grenada,   Hongkong, 
the  Nyasaland  Protectorate,  St.  Lucia,  St.  Vincent,  the 
Seychelles,      Sierra       Leone,     Southern     Nigeria,      the 
Straits    Settlements,    the    Windward    Islands,    Trinidad 
and  Tobago,     (d)   Territories,   both  colonies   and  protec- 
torates,   which  have   no   legislative   council.        This   in- 
cludes  Ashanti,  Basutoland,  the    Bechuanaland    Protec- 
torate, Gibraltar,  Northern  Nigeria,  the  Northern  Terri- 
tories of  the  Gold  Coast,  Somaliland.  Swaziland,  Uganda, 
St.    Helena,    Wei-hai-wei    and    various    islands    in    the 
Western  Pacific. 
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(V.)  Territories  controlled  indirectly  by  the  Secretary 
of  State  for  the  Colonies.     Some  of  these  are  practically 

independent;  others  are  administered  by 
orilsul*'  chartered  companies.  This  class  includes 
eontroMd  South,  North-Eastern  and  North-Western 
by  the  Rhodesia,  North  Borneo  and  Sarawak.  The 
secretary,      form   of  government  varies   similarly  to     that 

sketched  in  the  previous  paragraph. 

(VI.)  Various  territories  administered  by  other 
authorities  than  the  Secretary  of  State  for  the  Colonies. 
.  (  This  class  includes  (1)  Egypt,  which  is  under  the 
Foreign  Office,  and  which  is  to  be  grant- 
ed independence;  (2)  Ascension  Island:  technically 
it  is  regarded  as  a  man-of-war  and  is  governed  directly 
by  the  Admiralty;  (3)  the  Channel  Islands,  which  are 
under  the  Home  Office;  (4)  besides  these,  there  is  a  large 
number  of  small  islands  and  rocks  in  the  various  parts 
of  the  world  which  technically  come  under  the  British 
Crown.  Some  of  them  are  uninhabited.  Others  are  in- 
habited only  at  certain  periods  of  the  year,  as  by  whale1- 
fishers.  Others  are  used  as  light-house  posts.  Still  others 
are  leased  by  individuals  or  companies  from  the  govern- 
ment for  the  collection  of  guano  or  copra,  or  for  cocoanut 
growing.  One,  Tristan-da-Cunha,  in  the  South  Atlantic 
is  nominally  British  but  its  government  is  carried  on 
by  the  inhabitants  themselves  under  the  oldest  member. 
It  has  a  permanent  population  of  about  one  hundred 
and  is  rarely  visited  by  any  one  from  the  outside  world. 

India  is  distinct.     It  is  controlled  by     the     Secretary 

of  State  for  India,  but  it  is  not     a  colony,  and  is  on  a 

different    plane  from    the    other    dependencies. 

It  is  an  Empire,  and     has     given     the     title 

Emperor  to  the  King.     India  may  therefore  be  placed  in 

a  class  by  itself. 
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In  several  of  the  instances  given  in  the  above  classi- 
fication the  form  of  government  at  present  is  about  to 
.  be  changed.  In  Malta  a  type  of  responsible 
ForrrPof'"  government  is  about  to  be  instituted,  with 
Sent™"  certain  reservations  which  guarantee  the  naval 
and  commercial  qualities  of  the  island.  In 
Ceylon  a  type  of  half-responsible  government  similar  to 
that  adopted  in  India,  is  under  consideration. 

The  Self-governing  Dominions,    as  the  name  implies, 
conduct  their  own  business  of   government.     They  have 
all    adopted    tJhe  type   of    cabinet   government 
The  self-      prevailing   in   the    United   Kingdom.      Some  of 
ESmTniolfs.  them,  Australia,  Canada  and  South  Africa,  are 
federal  unions,   and  the  "states"   or  provinces 
of  these  unions  have  the  cabinet  type  of  government  as 
well  as  the  unions  themselves.     Each  has  adopted  a  bi- 
cameral legislature,   and  in  every  case  financial  legisla1- 
tion  is  controlled  by  the  popular  or  lower  house.       The 
number  of  ministers  in  the  cabinet  of  these  Dominions 
varies    from    time   to  time.     Generally  there   are   about 
ten  ministers,  although  the    number   is    smaller    in    the 
provinces «of  the  federal  governments.     In  Canada  at  the 
present  moment  the  Cabinet,  or,  as  it  is  also  called,  the 
King's  Privy   Council,  includes   twenty  members.        In 
these  Dominions  the  function  of  the  Crown  in  England 
is  performed  by  the  Governor  or  the  Governor-General  as 
the  case  may  be;  in  the  provinces  the  functions  are  car- 
ried out  by  the  state  Governors,   who,   as  in  Australia, 
are  appointed  by  the  Crown,  or,   as  in  the  case  of     the 
Lieutenant-Governors  of  the  provinces  of  Canada,  by  the 
Governor-General . 

The  constitutions  of  all  these  countries  are  really  acts 
passed  by  the  Imperial   Parliament    and    they    can    be 
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altered  only  by  the  Imperial  Parliament,  except  where 
powers    are  specifically   conferred   for  the   pur- 
features  in  Pose  on  ^ne   Dominion  legislatures  themselves, 
their  con-    Certain  features  are  common  to  all  these  Self- 

StltUtlOnS.  •  T\  •       •  J.T-      •  IX-  J/L 

governing  Dominions   m   their  relation  to   the 
United  Kinguom :  — 

(i)  The  Crown  appoints  the  Governor  or  Governor- 
General,  as  the  case  may  be.  In  Canada  and  the  "Cnion 
of  South  Africa  the  Crown  does  not  appoint  the  heads 
of  the  l:  states  "  or  provinces. 

(ii)  The  Secretary  of  State  for  the  Colonies  controls  no 
officials  within  the  Self-governing  Dominions  except 
the  Governor  or  Governor-General.  In  other  words  the 
Secretary  of  State  for  the  Colonies  never  interferes  in 
the  internal  administration  of  the  Self-governing 
Dominions. 

(iii)  The  Legislative  powers  of  the  Self-governing 
Dominions  are  governed  by  Acts  of  the  Imperial  or  British 
Parliament.  These  Acts  lay  down  the  limits  within 
which  the  legislatures  may  act,  and  within  these  limits 
the  legislatures  are  all  powerful.  The  chief  limits  laid 
down  are  that  the  Acts  passed  by  the  Dominion  parlia- 
ments,_shall  apply  only  to  their  own  territories  and  that 
these  Acts  must  not  conflict  with  the  laws  of  England 
which  are  intended  to  affect  the  Dominions.  Theoretic- 
ally, of  course,  the  British  King-in-Parliament  is  legislat- 
ive sovereign  for  all  the  British  possessions,  and  as 
such  has  power  to  legislate  in  matters  great  or  small 
affecting  the  Dominions.     This  power  is  never  used. 

Civ)  All  laws  passed  by  the  legislatures  of  the  Self- 
governing  Dominions  are  subject  to  the  same  procedure 
as  laws  passing  through  the  Imperial  Parliament.  They 
pass  through  both  houses  and  must  be  signed  by  the 
Governor  as  the  representative  of  the  King. 

(x)  The  governor  is  empowered  by  the  constitutions  of 
these  Dominions  to  give  his  consent  at  once  to  a  law 
passed  by  the  legislature:  or  he  may  refuse  to  give  hi* 
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consent;  or  lie  may  reserve  the  bill  for  the  decision  of 
the  Colonial   Secretary. 

(vi)  Certain  types  of  bills  must  always  be  reserved  for 
the  decision  of  the  Crown  and  the  Colonial  Secretary.  The 
Governor  cannot  give  his-  assent  to  these  bills  without 
first  consulting-  the  Secretary  of  State  for  the  Colonies. 
The  subjects  included  in  this  class  of  legislation  are 
divorce,  currency,  the  imposition  of  differential  duties, 
laws  affecting  imperial  treaties,  laws  affecting  the  forces 
of  the  Crown,  laws  placing  on  non-European  persons 
disabilities  which  are  not  placed  on  European 
subjects,  laws  making  grants  either  of  land,  money  or 
anything  else  to  the  Governor,  certain  laws  affecting 
shipping  and  laws  which  contain  matter  to  which  sanc- 
tion has  already  been  refused  by  the  Crown. 

(vii)  The  Crown  through  the  Secretary  of  State  for 
Colonies  can  also  disallow  legislation.  This  power  must 
be  exercised  within  one  or  two  years  after  the  law  has 
reached  the  Colonial  Office,  even  if  the  Governor  has 
assented  to   it. 

(viii)  An  appeal  lies  from  the  colonial  courts  to  the 
Xing-in-Council,  i.e.,  the  Privy  Council. 

In     regard     to     the     Colonies     a    large    number    of 
restrictions    and    reservations   have  been  laid   down   by 
the      Imperial     Government.         Usually    the 
^he  Executive  Councils  of  those  colonies  consist  of 

the  principal  officers  of  government,  sometimes 
with,  and  sometimes  without  a  non-official  member  or 
members.  The  members  of  the  Executive  Councils  are 
the  holders  of  posts  definitely  specified  in  instructions  to 
the  Governor,  or  persons  appointed  by  royal  warrant  or 
by  instruction  from  the  Crown  issued  through  the  Sec- 
retary of  State.  The  Governor  is  usually  empowered  to 
make  provisional  appointments  in  the  case*  of  vacancies. 
The  members  of  the  Executive  Council  can  be  dismissed 
by  the  Crown  alone,  although  they  may  be  temporarily 
suspended  by  the  Governor. 
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The  Executive  Council,  according  to  the  Colonial 
Regulations  assists  the  Governor  with  its  advice.  Th^ 
Governor  is  required  to  consult  the  Council  on  all  im- 
portant matters  except  in  cases  01  urgency  (when  he 
takes  measures  by  himself  and  informs  the  Council), 
and  in  cases  where  the  Governor  considers  it  might  be 
prejudicial  to  the  public  service  to  consult  the  Council. 
The  Governor  may  act  in  opposition  to  the  advice  of  the 
Council,  unless  he  is  definitely  instructed  to  accept  the 
majority  vote  of  the  Council.  In  the  case  of  disagree- 
ment he  must  report  his  reasons  to  the  Secretary  of  State 
as  soon  as  he  can. 

4.     Imperial  Federation. 

The  Great  War  has  brought  into  more  prominence  than 
ever  the  necessity  of  some  kind  of  organisation  to  secure 
the  unity  oi  the  British  Empire.     The  fact  of 
The  need     imperial  unity  was  proved  in  no  uncertain  way 
faT  i/nUiT  by   the   Great    War,     when    the    dependencies 
spontaneously  rallied  round  the  mother-coun- 
try, contributing  their  full  proportion  of  men  and  money 
to  the  common  cause.     The  suddenness  of  the  onset  by 
the  Central  Powers,  the  ideals  which  they  attacked,  and 
their  methods  of  fighting,  all  helped  to  direct  the  efforts 
of  the  Empire   into  the  common  channel.     Each   of  the 
units  of  the  Empire  seemed  to  vie  with  the  other  in  its 
whole-hearted  attempt  to  win  the  war.     As  the  war  pro- 
gressed,  statesmen  began    to    consider   how    the   future 
Empire  was  to  be  organised.     The  need,   as  well  as  the 
fact    of  unity  was   evident.     The  common   interests  in- 
volved in  the  struggle  for  some  time  tended  to  blur  the 
real    questions    involved    in    imperial    policy.     The    two 
chief  questions  were,  and  now  are.  (1)  the  need  for  impe- 
rial defence.     The  dependencies  of  Britain,  whether  they 
are  the  Self-governing  Dominions  or  not,  are  all  liable  to 
attack  if  Britain  herself  is  involved  in  war.     A  scheme 
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of  imperial  defence  requires  imperial  co-operation,  and 
such  co-operation  involves  some  organisation  to  consider 
policy  and  make  plans.  (2)  Imperial  defence  implies  co- 
operation in  foreign  affairs.  As  the  various  dependencies 
grow  in  self-reliance,  it  can  hardly  be  expected  that  they 
will  enter  a  struggle  the  causes  of  which  they  disapprove. 
Some  means  must  therefore  be  devised  whereby  the  states- 
men of  Britain  should  co-operate  with  the  statesmen 
of  the  various  parts  of  the  Empire- 

Hitherto  the  most  favoured  scheme  for  organising  the 
Empire  has  been  imperial  federation.  Federalism,  as  we 
imperial  have  seen,  is  a  form  of  government  which  re- 
and^aViori.  conciles  local  independence  and  central  control, 
aiism.  One  of  the  most  marked  features  of  recent  years 

has  been  the  growth  of  national  feeling  in  the  various 
units        of       the       Empire.       In      the      Self-governing 
Dominions     the     populations     are    of     the    same    race, 
'language     and     religion     as     the     people     of     Britain, 
but  they  have  been  drawn  together  by  common  economic 
and  political  interests  info  distinct  groups,  or  what  may 
be   termed    '  colonial   nationalities,' — Australians,   Cana- 
dians,   etc.     These     c  nationalities  '    have   most   of    the 
normal   characteristics   of  nationalitv.    but  they  have    at 
the  same  time   a  love   and    respect  for    the    '  old  '    or 
'  mother '  country,   which  urges  them  towards  imperial 
unity.     In  the  other  dependencies,  where  the  populations 
differ  in  race,  language,  religion,  historv  and  traditions, 
national  feeling  is  still  more  distinct,  especially  where 
the  populations  have  been  sufficiently  educated  to  voice 
it.    Xone  the  less,  they  value  their  imperial  connexion  for 
its  security,  if  for  nothing  else.     In  India,  for  example, 
Indian  nationalism  is  developing     very     markedly;     but 
at  the  same  time  that  nationalism  normally     does    not 
demand  any  break-away  from  the  Empire.     The  defence 
and   good  government  of  India  are  as  much  matters  of 
imperial  concern  as  are  the  defence  and  good  government 
of  Canada.     The  same  is  true  of  East  and  West  Africa 
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and  the  rest  of  the  dependencies.  As  they  develop  in 
material  resources  and  in  education,  they  will  follow  a 
similar  course.  The  two  opposing  tendencies  will  be- 
come apparent,  the  one  towards  self-government,  the 
other  towards  imperial    unity- 

At  the  present  time,   beyond  the  sentiment  of  unity 
which    exists   in  the   Empire,    there   are  certain   definite 

institutions  which  bind  the  Empire  together. 
Existing  These  are  (a)  the  King.  The  King  is  the 
ofSimperiai  supreme  executive  and  legislative  head  of  the 
unity.  Empire.     All  the  executive  acts  of  government 

or  King-"8  are  Parried  out  in  his  name.  Actually  his 
Emperor.      powers  are  more  nominal  than  real,  both  in  the 

United  Kingdom  and  in  the  Empire  at  large. 
But  his  position  as  King,  or  Kmg-Emperor  (as  he  is  in 
India)  is  all  important.  He  is  the  focus  of  imperial 
loyalty.  The  King,  of  course,  cannot  be  present  in 
person  in  the  dependencies;  but  by  periodical  tours  he 
himself,  or  the  heir-apparent,  makes  the  actuality  of  the 
kingship  real  to  the  peoples  of  the  dependencies.  The 
Governors-General,  or  in  India  the  Viceroy  (which 
literally  means  'in  the  place  of  the  king'),  act  in  his 
name  and  to  some  extent  share  the  pomp  which 
surrounds  the  Royal  house.  The  King  is  Commander-in- 
Chief  of  all  the  forces  of  the  Empire;  through  the  Privy 
Council,  which  promulgates  its  legal  decisions  as  '  advice 
to  the  Crown,'  he  is  the  fount  of  justice.  He  also  con- 
fers all  titles. 

(2)  The  King-in-Parliament.  The  British  Parliament 
(technically  the  King"-in-Parliament)  is  legislative 
2.  The  King-  sovereign  for  all  the  Empire.  In  virtue  of  its 
in-Pariia-  sovereign  powers.  Parliament  has  granted  such 
measures  of  self-government  to  the  various 
dependencies  as  it  has  considered  advisahle.  The 
relation  of  the  Parliament  to  thel  dependencies 
is  the  most  vital  part  of  the  whole  imperial  problem. 
While     very     full     powers     of     local     self-government 
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have  been  granted  to  both  the  Self-governing" 
Dominions  and  India,  a  large  number  of  reservations 
have  been  made  in  subjects  on  which,  the  action  of  local 
legislatures  is  restricted,  e.g.,  divorce,  coinage,  and  acts 
affecting  the  forces  of  the  Crown.  According  to  the 
party  system  prevailing  in  tbje  United  Kingdom,  the 
dependencies,  in  matters  outside  their  own  powers,  are 
really  at  the  mercy  of  the  party-in-power  in  the  British 
Parliament.  The  same-  is  also  true  of  foreign  policy, 
alt  least  in  those  parts  of  foreign  policy  which  come! 
under  party  influence.  The  party  divisions  in  the  Self- 
governing  Dominions  do  not  correspond  to  the  divisions 
in  the  United  Kingdom,  and  even  if  they  did,  it  is 
unlikely  that  the  same  parties  would  be  in  power  all 
ever  the  Empire  at  the  same  time.  From  this  arises  the 
very  just  claim  of  the  Dominions  to  be  represented  in, 
foreign  affairs. 

3.  Definite  institutions,  such  as  the  Colonial  Confer- 
ence, the  Committee  of  Imperial  Defence,  and  the  High 
3  various  Commissioners  or  Agents-General  of  the  Domi- 
ihstit-  nions  and  India.  The  official  governing  agen- 
cies— Secretaries  of  State  for  the  Colonies,  for 
Foreign  Affairs,  for  India,  and,  in  exceptional  cases,  the- 
Secretary  of  State  for  War,  Home  Affairs  and  the  First 
Lord  of  the  Admiralty,  as  well  as  being  the  heads  of 
departments  which  control  the  dependencies,  also  repre- 
sent their  views  to  the  British  Government.  The 
Colonial  Conference  has  been  held  at  indefinite  intervals 
since  1897.  It  was  composed  originally  of  delegates 
from  the  Self-governing  Dominions,  but  latterly  a  repre- 
sentative of  India  was  included.  The  Prime  Minister 
or  Secretatry  of  State  for  the  Colonies  presides  over  the 
Conference.  It  has  now  been  decided  to  make  the  Con- 
ference a  definite  institution,  with  a  definite  constitution 
and  regular  meetings.  The  Committee  of  Imperial 
Defence  started  in  1895  as  a  Committee  of  the  Cabinet. 
At    first    this     Committee     was    informal :     it    kept    no* 
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minutes  and  had  no  regular  meetings.     In  1902,  it  was 
set  on  a  more  definite   basis.     It    was    to    be    composed 
henceforth  of  the  Prime    Minister,    the    Secretaries    of 
State   for   War  and    for    India,   the  First  Lord    of   the 
Admiralty,    the   First    Sea-Lord,    and   the   Directors    of 
Naval  and  of  Military  Intelligence.     In  1904,  the  Com- 
mittee was  granted  a  permanent  secretariat.     At  the  out- 
break of  the  Great  War,  the  Committee  at  once  assumed 
first-rate  importance.     Its  executive  powers  were  greatly 
in  creased,    but   in  theory    it   still  remained    an  advisory 
body  under  the  Cabinet.       In  1916  its   functions  were 
taken   over    by    the   Imperial    War    Cabinet. 

With    the    creation     of    the    Imperial    War    Cabinet 
during  the   War,    there  was  a,  real    attempt  at  imperial 

-rh«  ■-.        organisation.     In  1916,   the  Prime  Minister  of 
The   Im-        t»    •      •        ---it         t»-  -»!-••  pi 

periai  war  Britain    invited    the    Prime    Ministers    of    the 

Self-governing  Dominions  to  attend  a  meeting 
of  the  British  War  Cabinet  to  consider  the  question  of 
imperial  policy.  India,  also  was  asked  to  send  repre- 
sentatives. At  first  the  representatives  were  the  Prime 
Ministers  of  the  Self-governing  Dominions  and  the 
Secretary  of  State  for  India,  with  three  assessors,  and 
the  Secretary  of  State  for  the  Colonies,  who  represented 
the  Crown  Colonies  and  protectorates.  Further  meet- 
ings were  held  and  a  more  definite  basis  was  laid  down. 
The  Prime  Minister  of  each  of  the  Self-governing 
Dominions  was  to  be  a  member,  and  het  was  authorised 
to  nominate  a  deputy  to  act  for  him  at  meetings  held 
between  the  full  sessions.  India  was  represented  by 
prominent1  Indians. 

The  last  meeting  of  the  War  Cabinet  was  held  after 
the  end  of  the  War.  The  underlying  idea  of  tEe  War 
Cabinet,  in  Mr.  Lloyd  George's  words,  was  "that  the 
responsible  heads  of  the  government  of  the  Empire, 
with  those  Ministers  who  are  specially  entrusted  with 
the  conduct  of  Imperial  Policy,  should  meet  together 
ait  regular  intervals  to  confer  about  foreign  policy  and 

il 
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matters  connected  therewith,  and  come  to  decisions  in 
regard  to  them  which,  subject  to  the  control  of  their  own 
Parliaments,   they  will  then  severally  execute." 

The  Imperial  War  Cabinet  was  a  peculiar  body. 
Cabinet  Government  in  the  proper  sense  means  the  res- 
ponsibility of  the  Cabinet  to  the  lower  house  of  legisla- 
ture. In  the  Imperial  Cabinet,  however,  the  members 
were  responsible  to  various  legislatures.  Each  was  res- 
ponsible to  his  own  government.  This  difficulty  is 
fundamental  in  all  schemes  of  imperial  unity.  No  real 
type  of  responsible  imperial  government  can  be  devised 
because  of  the  existence  of  various  governments  to  which 
the  members  are  responsible. 

The  same  objection  applies  to  another  method  of 
imperial  representation.  Canadians,  Australians  and 
Indians  have  been  elected  by  British  constituencies 
to  the  House  of  Commons,  or  have  been  made  peers,  thus 
becoming  members  of  the  House  of  Lords.  Such  re- 
presentation is  only  nominal  and  personal ;  it  is  also  purely 
adventitious.  English  constituencies  cannot  be  depended 
on  to  secure  regular  and  continuous  Dominion  or  Indian 
representation,  and  even  if  they  did  secure  it,  the  main 
obligations  of  the  members  would  be  to  their  own  con- 
stituencies  and  their  party. 

At  the  present  moment,  no  definite  scheme  for  im- 
perial organisation  has  been  either  formulated  or  ac- 
cepted. The  Imperial  Conference  is  to  be  resumed,  and 
the  right  has  been  conceded  to  the  Prime-Ministers  of 
the  Self-governing  Dominions  to  correspond  directly 
with  the  British  Premier,  and  these  Dominions  may 
also  be  represented  in  the  British  Cabinet  when 
matters  affecting  their  interests  are  being  discussed. 
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A  closer  examination  of  imperial  federation  will  ^how 
that  it  is  a  much  more  complex  method  of  organising  the 
critical         Empire    than    is  usually    imagined.         Super- 
Exam  in-      ficially    it   seems   an    excellent    method   of   co- 
ation  of  ,.    *\.  .   ,  ,  j,,  ,» 

imperial       ordmatmg       imperial       control       with        selt- 

Federation.  government      in     the      dependencies.         When 
examined  it  appears  in  a  much  less  favourable  light. 

Tn  the  first  place,  one  of  the  normal  requisites  of 
federalism  is  geographical  contiguity.  To  attempt  to 
i.  Geogra-  federalise  dominions  which  lie  so  far  apart 
phicai  from    each    other    as    Canada,     New    Zealand 

India,  South  Africa  and  England  seems  doom- 
ed to  failure.  Even  in  the  Self-governing  Dominions 
themselves  the  process  of  federation  was  difficult  because 
of  distance — as  in  the  cases  of  British  Columbia  in 
Canada,  and  West  Australia  in  the  Commonwealth  of 
Australia . 

In  the  second  place,  successful  federal  government  re- 
quires   ai    basis   of   community,    in    languag'e,    interests, 

traditions,  etc.  A  successful  federation  de- 
ences  **  mands  the  presence  of  those  elements  which 
within  the     constitute  a  normal  nationality.  At  the  present 

time  it  would  be  extremely  dangerous  to 
federalise  dependencies  which  include  so  many  racial  and 
linguistic  elements  as  the  British  Empire.  The  Great 
War  has  been  the  occasion  for  bringing  into  prominence 
the  common  aims  of  the  whole  empire.  In  a  very  definite 
way  it  has  shown  both  the  fact  and  the  need  of  imperial 
partnership,  but.  on  the  other  hand,  the  no  less  definite 
ideas  of  responsible  self-government  in  the  dependencies 
show  the  elements  of  diversity  within  the  Empire.  The 
responsible  self-government  can  only  mean  the  develop- 
ment of  local  nationalities  with  their  own  local  desires,  in- 
terest, pride  and  prejudices.  The  extent  to  which  these 
ideas  have  had  actual  effect  may  be  judged  froin  the 
second  article  of  the  Covenant  of  the  League  of  Nations, 
which  practically  grants  nationhood  to  the  Self-governing 
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Dominions.      Both    they   and    India.   Lave    the   right    to- 
representation  on  the  Assembly  of  the  League  of  Nations. 

In  the  third  place,  and  this  is  the  most  difficult  ques- 
tion of   all,   how   is   the   federation  of   the  empire   to  be 
organised?     A    federal   organisation  requires  a 
drganis-       rigid  constitution  with  definite  powers  allocated 
ation.  ^0  {.jie  central  government  and  to  the  compon- 

ent parts.  How  is  the  central  government  to  be  organised? 
Is  it  to  be  organised  with  proportionate  representation 
of  the  A^arious  dominions?  And  if  it  is  so  organised. 
can  we  expect  that  countries  so  far  apart  in  position,, 
population  and  interests,  as  New  Zealand,  India  and 
Jamaica,  can  all  agree  to  contribute  the  same  amount 
or  proportionate  amount  to  imperial  defence  on  a  scheme 
drawn  in  which  the  views  of  Great  Britain.  Canada, 
Australia  and  South  Africa  have  been  decisive?  Hitherto 
schemes  of  imperial  federation  have  been  formulated  for 
the  Self-governing  Dominions  mainlv ;  but  that  is  onlv 
partially  an  imperial  scheme. 

In  the  fourth  place,  any  scheme  of  federation  would 
inevitably  lessen  the  importance  of  the  Dominions  as- 
prest!ee°f  compared  with  their  present  position.  In  an 
in  a  Imperial  Parliament  or  Congress,    presumably 

union!  the  representation  would  be  on  a  proportional 
basis,  at  least  as  regards  the  Self-governing  Dominions. 
This  would  mean  that,  as  compared  with  the  United 
Kingdom,  the  Self-governing  Dominions  would  be  over- 
shadowed, while  as  regards  the  whole  Empire  they 
would  have  practically  no  place  at  all.  At  present  each 
of  the  Self-governing  Dominions  is  on  an  equality,  what- 
ever its  size.  The  British  Government  listens  to  its 
views,  as  expressed  by  the  High-Commissioner,  Agent- 
General,  or  Prime  Minister,  as  the  case  may  be.  The 
same  is  true  of  India  and  the  other  non-ooloniail  depend- 
encies. At  present,  their  position  in  relation  to  the 
British  Government  is  more  indepedent  and  powerful 
than  it  would  be  under  a  federal  scheme. 
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In  the  tilth  place,  the  effect  of  imperial  federation  in- 
evitably must  be  to  reduce  the  status  of  the  present 
5.  The  Imperial  or  British  Parliament.     In  the  place 

of°Sthe°n  of  the  present  Imperial  Parliament  would 
British         arise     a     subordinate     law-making-     body     in 

Parha-  1        .  in 

ment.  England,     or,     as    has     been  suggested,     four 

subordinate  law-making  bodies  one  each  for  England, 
Wales,  Ireland  and  Scotland.  The  abolition  of 
the  Imperial  Parliament  as  It  at  present  stands  and  the 
adoption  of  the  federal  constitution  of  the  United  King- 
dom, in  the  opinion  of  many,  would  be  more  destructive 
than  favourable  to  imperial  unity. 

The  future  of  imperial  unity  in  the  British  Empire 
seems  to  depend  more  on  custom  and  good  feeling  than 
on  a  definite  constitution.  Both  foreign 
conclusion.  afpairs  an(j  defence— the  two  chief  sub- 
jects of  imperial  politics — may  be  arnica  Dry  settl- 
ed by  conferences  and  correspondence.  Economic 
relations  may  be  guided  in  the  same  way.  If 
those  means  do  not  satisfy  the  dependencies,  it  is 
difficult  to  see  how  they  will  be  satisfied  under  a  federal 
government,  which  not  only  will  create  new  difficulties 
but  will  actually  lessen  the  importance  and  power  of  the 
dependencies-  As  Professor  Dicey  says  "  My  full  belief 
is  that  an  Imperial  constitution  based  on  goodwill  and 
fairness  may  within  a  few  years  come  into  real  existence'. 
The  ground  of  my  assurance  is  that  the  constitution  of 
the  Empire  may,  like  the  constitution  of  England,  be 
found  to  rest  far  less  on  parliamentary  statutes  than 
on  the  growth  of  gradual  and  often   unnoted  customs." 


CHAPTER     XIX. 

THE  EXD  OF  THE  STATE. 
1.     Individualism. 

From  the  foregoing'  chapters  we  have  seen  that  there 
are  many  kinds  of  government  and  many  different  ways 
in  which  similar  types  of  government  are 
General.  organised.  We  must  now  proceed  to  examine 
various  theories  of  the  end  of  the  state  and  the  functions 
of  government.  Every  government  exists  to  carry  out 
the  purposes  of  the  state,  and  in  the  modern  world 
the  working  out  of  purpose  depends  on  the  par- 
ticular theories  prevailing  at  any  moment  or  over  a 
period  of  years.  This  is  the  age  of  democracy,  of  the 
rule  of  the  people  by  the  people,  and  according  to  the 
dictates  of  the  people  does  the  government  work.  The 
people  decide  how  far  the  government  is  to  control  their 
lives,  whether  it  is  to  have  general  powers  or  particular 
powers,  whether  it  is  to  interfere  or  not  to  interfere  with 
their  daily  lives  and  activities,  or,  to  put  it  in  technical 
terms,  whether  it  is  to  be  socialistic,  or  individualistic, 
or  partly  socialistic  and  partly  individualistic. 

The  general  theories  of  the  end  of  the  state  are  inex- 
tricably bound  up  with  the  working  of  governments. 
Government,  as  the  organisation  of  the  state, 
state  and  fulfils  the  purposes  of  the  state :  but  it  some- 
ment™  times  happens  that  government  defeats  the 
purposes  of  the  state.  In  a  perfect  state,  with  a 
perfectly  organised  government,  the  government  must  be 
in  complete  harmony  with  the  state.  In  a  perfectly 
healthy  body  politic  all  the  parts  should  be  heajthy  and 
should  function  harmoniously  with  the  whole.  But  in 
practice  such  harmony  is  difficult  io  secure.     One  or  other 
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of  the  parts  is  diseased,  or  fails  in  its  functions.  Some 
of  the  organs  go  out  of  joint,  and  the  effort  of  the  whole 
body  towards  harmony  results  in  frequent  changes  and 
renewal  of  parts,  or  in  a  general  overhaul  of  the  whole 
body.  There  is  thus  a  continuous  effort  by  the  state  to 
secure  better  government  to  carry  out  its  purposes. 

The     individualistic    theory    is    also     known    as     the 
laissez-faire    theory.  Laissez-faire  is  a   French  phrase 

which  is  generally  translated  by  '  leave  alone. ' 
statement  Each  individual,  according  to  this  theory, 
of  the  should  be  restrained  as  little  as  possible  by 
uaii'st  government.       Government  in  fact  is  an  evil 

position,  which  is  necessary  for  mankind.  No  social 
union  at  all  is  possible:  without  the  suppress- 
ion of  violence  and  fraud.  The  province  _  of 
government  therefore  should  be  limited  to  the  protection 
of  citizens;  beyond  this  the  individual  should  be  left 
alone.  "  The  sole  end  for  which  mankind  are  warranted 
individually  or  collectively  in  interfering  with  the 
liberty  of  action  of  any  of  their  number  is  self-protection. 
The  only  purpose  for  which  power  can  be  rightfully 
exercised  over  any  member  of  a  civilized  community, 
against  his  will,  is  to  prevent  harm  to  others.  His  own 
good,  either  physical  or  moral,  is  not  sufficient  warrant. 
.  .  .  .  The  only  part  of  the  conduct  of  any  for 
which  he  is  amenable  to  society,  is  that  which  concerns 
others.  In  the  part  which  merely  concerns  himself,  his 
independence  is,  of  right,  absolute.  Over  himself,  over 
his  own  body  and  mind,  the  individual  is  sovereign." 
This  passage,  quoted  from  John  Stuart  Mill's  Liberty, 
is  one  of  the  most  classical  statements  of  the  individual- 
istic position. 

According  to  this  view  every  agency  of   government 
which  is  protective — e.g.,  the  army  and  navy,  police,  law 
courts,   is   justifiable;   everything  which  is  not 
tihfsUltv?6w.  directly  protective — such  as  the  post-office,  tele- 
graphs, railroads,  education,  is  an  unjustfiable 
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sphere  of  governmental  activity.  The  functions  of 
government  according-  to  the  individualistic  theory 
may  be  summarised  thus :  — 

1.  Protection   of    the    state    and    individuals   iioin 

foreign  aggression. 

2.  Protection  of  individuals  against    each    other, 

that     is,      from      physical     injury,      slander, 
personal  restraint. 

3.  Protection  of  property  from  robberv  or  damage. 

4.  Protection     of     individuals     against  false   con- 

tracts or  breach  of  contract. 

5.  Protection  of  the  unfit. 

6.  Protection    of   individuals    against   preventable 

evils  such  as  plague   or  malaria. 

The  last  two  are  not  accepted  by  many  individualists. 

An    extreme    form    of    the    individualistic    theory    is 

anarchism.      The  word  anatrchy  literally  means  no  rule. 

The  ideal  of  both  anarchism  and  individualism 

Anarchism.  ig  ^  same        Each  considers  that  the  perfect 

stage  of  society  is  that  in  which  no  government  exists 
except  the  self-government  of  every  individual  by  him- 
self. The  individualists  place  great  importance  on  the 
right  of  person  and  property,  and  recognise  that  owing 
to  human  frailty  some  form  of  organised  government  is 
necessary.  They  hold  that  this  government  should  be 
the  minimum  consistent  with  protection,  and  that  when 
the  human  race  is  more  perfectly  moralised  the  necessity 
for  even  that  minimum  will  disappear.  The  ideals  thus 
coincide;  only  the  means  for  reaching  the  ideals  differ, 
for  the  anarchist  believes  in  voluntary  association  with 
occasional  coercion,  while  the  individualist  accepts  gov- 
ernment as  an  unfortunate  necessity,  although  that 
necessity  may  be  only  temporary. 

The   theory    of  individualism    first   became    prominent 
as  a  political   force   towards  the  end  of   the  eighteenth 

century.       Its  origin  may  be  traced  to  Locke. 

Bentham    and    the   Utilitarians    earned    it   on. 
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The  Economists,  from  Adam  Smith  to  Cobden  and  Brighi 
adopted  it;  in  fact  many  of  the  best  known  names  in  the 
history  of  both  Political  Economy  and  Political  Science 
might  be  quoted  in  its  support.  Like  most  political 
theories  it  had  its  origin  in  actual  historical  condition <. 
Over-government,  that  is  interference  by  government  in 
matters  which  many  people  regarded  as  the  legitimate 
spheres  of  private  life  and  endeavour,  led  to  a  theory 
-which  emphasised  the  importance  of  the  individual  as 
opposed  to  the  government.  The  theory  was  a>  great  power 
in  practical  politics,  though  it  never  had  a  powerful 
liold  on  the  people  as  a  whole.  It  led  to  the  abolition 
of  old  laws  of  interference,  especially  in  trade  and  com- 
merce, and  to  new  forms  of  governmental  control.  The 
•evils  arising  from  the  practice  of  individualism  led  to 
the  fall  or  at  least  severe  modification  of  the  theory,  just 
as  the  theory  itself  arose  from  evils  which  were  univer- 
sally admitted. 

The  theory  has  been  advocated  from  three  chief  stand- 
Bases  of  points:  first,  the  ethical;  second,  the  economic; 
the  Theory,  third,  the  scientific. 

The  essence  of  the  ethical  argument  is  that  the  end  of 
man  being  the  harmonious  development  of  all  his  poAvers, 
1   The  each   individual  must  have  the   freest    possible 

Ethical         scope  for  the  realisation  of  this  end.     A  form  of 
society  in  which  every  individual  can  compete 
freely  with  everyone  else  leads  to  the  best  results.    .    If 
government   interferes    beyond  a    certain    minimum    the 
individual  is  cramped,  his  powers  have  no  outlet,  with 
the  result  of  a  loss  of  man-power  to  society  as  a  whole. 
Government    interference    replaces    self-reliance    by   re 
lianee     on     government.       Self-assertion,     the     guiding 
principle  of  each   individual.,  leads  to  the   full   develop- 
ment of  the  powers  of  each,  but    government    interfer- 
ence cramps  it  to  the  detriment  of  society  as  a     whole. 
Self-help,  says  the  individualist,  is  the  spring  of  human 
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progress.  Once  government  begins  to  interfere,  the  in- 
dividual is  tempted  to  be  lazy.  He  expects  others  to  do 
for  him  what  he  should  do  himself.  In  such  a  govern- 
ment-aided society  the  result  is  a  uniform  level  of 
mediocrity :  there  is  no  stimulus  for  the  outgrowth  of 
the  best  talent. 

The  end  of  the  state,  according  to  this  theory,  is  to 
perfect  or  complete  the  individuality  of  its  citizens. 
Perfect  or  complete  individuality  will  mean  that 
government  is  no  longer  necessary  :  each  man  will  be  a 
lam-  to  himself.  The  State  is  a  contract,  a  '  joint-stock- 
protection  society,'  as  Spencer  called  it,  or  a  type  of 
society  due  to  aggression.  The  '  natural  right '  of  each 
individual  is  to  develop  his  powers  to  the  maximum,  and 
government  interference,  so  long  as  government  is  necess- 
ary for  such  development,  should  be  a  minimum. 

The  individualistic  argument  has  been  applied  with 
far-reaching  effects  to  the  economic  world.     Everj'one, 

The  sa- s  *ne  individualist,  seeks  his  own  interests. 
Economic  If,  without  let  or  hindrance  by  government,  he 
Basis*  is   allowed    to   do   so,  society   as   a  whole   will 

benefit.  If  each  one  is  allowed  to  invest  his  capital  in 
the  way  that  will  yield  him  the  greatest  return,  if  every 
labourer  can  freely  accept  the  highest  wage,  the  com- 
munity will  benefit.  Free  competition  will  bring  the 
highest  profit  to  everyone  concerned.  Demand  and 
supply  will  determine  the  channels  in  which  capital  and 
labour  will  flow-  Prices,  too,  should  be  unfettered. 
Increased  demand  means  increased  supply.  Prices  will 
rise  and  fall  according  to  the  usual  laws.  Foreign 
trade  should  be  free,  for  every  country  will  produce  the 
goods  that  give  it  the  best  return,  and  import  those  that 
other  countries  are  in  a  better  position  to  supply.  In 
trade  and  commerce  everything  must  adjust  itself  natural- 
ly, and  this  adjustment  is  in  the  best  interests  of  all. 
Government  interference  in  regulating  prices,  in  set- 
ting utj  tariff  duties,  in  giving1  bounties,   in  restricting 
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conditions  of  labour  hampers  the  working  of  a  machine- 
which,  if  left  alone,  remains  in  perfect  order. 

In  no  sphere  of  life  has  the  individualistic  theory  had 
more     effect    than     in    this.     The     theory     was     almost 
universally  accepted   in   the  latter  half   of   the 
fhe^corv      eighteenth     century.       The     name     of     Adam 
merit  Argu'  Smith     in     particular     gave     it    great     effect, 
supported   also   as    it    was  by   Ricardo,    Bastiat 
and  Malthus.     The  effect  in  England  was  soon  felt   by 
the  repeal  of  a  number  of  long-standing  laws,  all  of  which 
were  anti-individualistic*.     The  Elizabethan  laws  regulat- 
ing labour,  laws  regarding  combinations  of  working  men, 
the  Navigation  Acts  of  Charles  II.,  which  controlled  the 
relations  of  Britain  and  the  Colonies  in  matters  of  com- 
merce, and,  most  important  of  all,  the  Corn  Laws,  which 
were  repealed  in  1846,  leading  to  the  system  of  Free  trade 
in  the  United  Kingdom — all  these  were  anti-individual- 
istic.      The  laissez-faire  theory  had  no  place  for  govern- 
ment regulation  in  any  of  those  departments.     Artificial 
support  to  labour  or  commerce    meant  that  the  weaker 
benefited  at  the  expense  of  the  stronger,  with  consequent 
loss  to  the  general  well-being. 

The  scientific  argument  is  based  on  analogy.  The- 
chief  exponent  of  this  side  of  the  theory  is  Herbert 
3    The  Spencer,    whose    biological    analogy    we   have- 

Scientific*  noted  in  an  earlier  chapter  in  connection  with 
the  organic  theory  of  the  state.  Evolution 
in  tbe  lower  forms  of  life  means  the  survival  of  the 
fittest,  a  law  which  should  apply  to  human  society  as 
well.  The  natural  course  of  progress  means  that  the  poor. 
the  weakly  and  the  insane  must  go  to  the  wall.  How- 
ever  hard  thirc  may  seem  applied  to  individual  cases,  the 
interests  of  humanity  demand  it.  Human  interests  as 
a  whole  are  more  important  than  the  interests  of  indivi- 
duals :  the  hardship  in  individual  cases  is  the  price  paid) 
to  secure  the  general  well-being. 
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Such,   in  outline,  are  the     arguments     of     the     three 
schools.        "Whatever   their   basis,   they  all   lead   in    the 
same  direction,   namely,   to  show  the  essential 
ummary.     ba(jnesg     0f     government     interference.       To 
.support    their   arguments,    individualists    have  not   been 
slow   to   expose  the  undoubtedly  bad  result  of   govern- 
ment   interference    in    particular  cases.     These  bad      re- 
sults  appear  especially  in   the  economic   sphere,    where 
examples  abound  of  the  hopeless   failure  of  government 
■management    as    contrasted    with   private     management. 
It   is  easy,    too,    to  compile  instances  of   bad  laws,   laws 
"which  have  had  to  be  either  repealed  or  amended.     The 
ever-recurring  repeal  and  amendment  of  laws  is,  accord- 
ing to  Spencer,  a  proof  that  the  laws  should  never  have 
been  enacted.     The  administration    of    laws,    again,    is 
frequently  irksome,  due  either  to  officials  or  to  the  nature 
of  the  law.     Much  contempt  has  been  poured  on  the  so- 
calleid    '  paternal '   type   of    government,    a    government 
which  stands  in  the  same  relation  to  a  citizen  as  a  father 
does  to  a  child.     Apart  from  the  general  argument  that 
such  a  government  does  not  allgw  the  individual  to, de- 
velop   in   the    proper    way,   it  is    frequently   ridiculed   as 
inconsistent  with  the  normal  dignity  of  man.    '  Grand- 
motherly'    legislation    is    another  de/risive  epithet      fre- 
quently  applied  to  the  sarnie  type. 

2.     Criticism  of  the  Individualistic  Theory. 

The  individualistic  th.eo.iy  is  an  extreme  represent- 
ation of  an  important  truth.  Arising,  as  the 
theory  did,  at  a  time  when  governmental 
Theory  is  interference  obviously  injured  trade  and  in- 
Extreme,  dividual  enterprise,  it  over-emphasised  one 
aspect  of  social  life  at  the  expense  of  others.  Excessive 
state  regulation,  particularly  in  England,  led  to  much 
meddlesome  legislation,  and  the  individualistic  theory 
arose  from  the  general  impatience  of  the  time  with  the 
many  petty  laws  which  affected  the  everyday  life  of  each 
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citizen.  An  extreme  in  practice  led  to  an  extreme  in. 
theory.  It  is  to  be  noted,  however,  that  not  everyone 
who  may  reasonably  be  termed  individualistic  in  thought, 
is  an  extremist.  The  writers  of  the  individualistic  school 
vary  considerably  both  in  the  general  setting  of  the- 
theory  and  in  details.  Some,  like  Spencer,  may  well  be 
called  extremists,  but  there  are  many  moderate  writers 
some  of  whom  almost  merge  into  the  ideas  of  certain 
socialists,  though  theoretically  socialism  is  the  opposite 
of  individualism. 

The  outstanding  truth  of  individualism  is  that  gov- 
ernmental interference  if  carried  too  far  does  tend  to 
lessen  self-help.  The  mistake  of  the  in- 
ism  and  dividualists  lies  in  exaggerating  this  unduly, 
seif-heip.  India  as  a  whole  and  Bengal  in  particular  pro- 
vides an  apt  illustration.  In  this  country  the  govern- 
ment undertakes  many  functions  which'  no  individualistic 
theory  of  state  functions  could  accept.  The  charge  is 
often  brought  against  both  the  government  and  people 
of  India  that  the  wide  extent  of  government  activities 
has  sapped  the  self-reliance  of  the  people.  In  industry, 
commerce,  and  in  many  other  departments,  personal 
initiative  is  said  to  be  lacking  because  the  people  expect 
government  to  show  the  way.  The  example  of  the  lack 
of  industries  is  often  given.  Many  Indians  hold  that 
only  by  government  help  or  control  can  industries  start 
or  develop,  despite  the  fact  that  the  joint-stock 
principle  is  so  obviously  successful  in  manifold  instances. 
The  attitude  of  the  people  in  this  respect  has  often  been 
ascribed  to  the  fact  that  government  undertakes  in  India 
the  many  functions  it  does. 

-The  basis  of  individualism  is  unsound-  It  regards  the 
individual  as  essentially  self-centred  or  egoistic.  Self- 
assertion  is  considered  to  be  the  central 
unsound!855  characteristic  of  man ;  seeking1  his  self-interest 
■■"self » Sand  *s  *^e  '  narturai '  order  or  things.  The  state 
"Natural."  and  government  are  therefore  'unnatural,' 
for  thev  stand  in  the  wav  of  self-assertion  and 
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self-interest.  Such  a  view  shows  a  misunderstandtne;  of 
both  '  self  '  and  '  natural.'  Man  is  by  nature  social. 
Every  individual  is  born  into  society,  on  which,  he  is 
dependent  for  his  mental  and  physical  existence.  He 
has  really  no  meaning  apart  from  society.  A  non-social 
individual  is  a  mere  abstraction.  The  state,  again,  instead 
of  being  antagonistic  to  the  individual  is  part  of  the 
individual.  The  very  being  of  the  state  depends 
«  on  the  individual.  The  state  is  not  something 
separate  from  individuals.  The  state  and  govern- 
ment are  a  type  of  society  of  which  the  individual  is  a 
member.  Man  has  instincts,  interests,  and  powers  which 
exist  ir>  a  social  medium,  and  from  these  arises  the 
fundamental  fact  of  his  social  life — the  state. 

To  regard  man  as  essentially  self-centred,  is  therefore 
wrong.  Society  involves  others  as  well  as  the  self,  and 
the  welfare  of  a  self  is  integrally  connected  with  the  wel- 
fare of  others.  The  welfare  of  the  self  phis  others  is  as 
vitally  connected  with  the  welfare  of  the  state.  It  is 
unsound  to  set  the  individual  in  opposition  to  the  state 
or  its  organisation,  government.  We  may  do  so,  indeed, 
to  represent  a  certain  point  of  view,  as,  when  we  speak 
of  an  individual  resenting  this  or  that  act  of  government. 
This  however  is  quite  a  different  thing1  from  regarding- 
the  individual  as  essentially  opposed  to  government.  To 
say  so  is  in  a  sense  tantamount  to  saying  that  the  indivi- 
dual is  opposed  to  himself. 

Individualists  continually  speak  of  the  '  natural  ' 
right'  of  the  individual  to  develop,  or  of  the  'natural' 
order  of  development.  The  misuse  of  the  word 
1^tiur,al  '  natural  ''  we  have  alreadv  noted  in  connexion 
Fallacy.  with  the  Social  Contract  theory  and  with 
liberty.  The  state  is  as  '  natural '  as  the 
r%ht  of  the  individual  to  self-assertion,  for  the  state  is 
the  expression  of  the  very  nature  of  man.  Man's  rights 
are  bound  up  with  the  state.  His  rights  exist  in  and 
through  the  state,  to  which  by  nature  he  is  indissolubly 
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'bound.  Realisation  of  these  rights  is  possible  only 
through,  the  state. 

A  proper  understanding-  of  man  as  a  social  being,  and 
of  the  state  as  an  expression  of  man's  nature  thus  com- 
pletely changes  the  meaning  of  self-government 
what  inter-  and  interference.  The  state  exists  for  human 
implies.  purposes;  it  exists  to  further  the  moral 
ends  of  man,  and  as  such  it  must,  through 
its  organisation,  provide  a  suitable  medium  for  the 
realisation  of  moral  ends.  A  society  in  which  everyone 
is  at  war  with  everyone  else  on  the  principle  of  self- 
assertion,  even  though  that  self-assertion  be  limited 
by  an  "individualistic  minimum ':  of  protection  of 
life  and  property,  is  not  a  medium  for  the  realis- 
ation of  time  moral  ends.  Liberty  is  a  relative 
term.  It  means  self-determination,  but  self-determina- 
tion does  not  mean  that  the  individual  can  do  as  he 
likes  with  what  is  recognised  by  society  as  his  own.  Each 
self  must  try  to  reach  perfection,  and  as  other  selves  are 
involved  in  the  same  process,  the  self  must  submit  to 
control,  a  control  which  the  state  must  exercise.  The 
tree  exercise  of  the  human  mind  and  activity  demands 
control  in  order  to  allow  the  individual  to  achieve  moral 
perfection,  and  this  control  is  not  external  to  the  in- 
dividual but  an  essential  part  of  his  nature. 

State  control  therefore  is  not  an  evil,  but  a  positive 
good.     Certain    kinds  of    control  or  certain    methods    of 

control  are,  it  is  true,  bad.  Laws  which  in- 
pifference  terfere  with  disinterested  moral  action,  laws 
state  for  example  which   weaken  morality  by  inter- 

andtr0'  fering  with  religion,  or  those  which  take  away 

interference  individual  self -respect  or  weaken  family  feel- 
ment.  iug — such  laws  are  bad,  and  they  are  bad  not 

because  of  any  theory  of  imssez-faire  but 
because  they   are  injurious   to  society,  because  they   do 
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not  create  conditions  of  life  suitable  for  the  realisation 
of  the  highest  moral  ends. 

Governmental  restraint  may  be  exercised  in  irksome  or 
disagreeable    ways.      Government   and    its  officials    un- 
make mistakes,  but  to  condemn  all  government 
of'Scovern-    re'stiaint  because  of  this  is  similar  to  condemn- 
ment  and     ing  all  education  because  we  have     a  few  bad 
Agencies!6    schools.     As  evidence  to   support  their  theory, 
individualistic     writers    have    pointed    to    the- 
manv      mistakes      governments      have      committed      in 
the     past.       It    would     be     as    easy     to     compile     lists 
of  indubitably  good  actions  done  by  governments.        In 
matters    of    judgment    such    as  this,    government   is  un- 
fortunately a1  public  body.     Its  mistakes  are  known  to 
everybody,  whereas  the  mistakes  of  private  bodies  or  cor- 
porations are  either  not  generally  known  or  are  lightly 
passed  over.     The  good  actions  of  government,  too,  rarely 
meet  with  praise  such  as  similar  acts  by  private  indivi- 
duals do.     It  seems  indeed  that  the  normal  expectation 
of  the  average  citizen  is  that  government,  with  its  wide 
command    of    resources,    should    do    things    better    than 
private    individuals,     hence    arises    the    disproportionate 
blame    for  government    in    cases    of    failure,    the   failure 
often  being  relative,  as  the  expectations  are  higher. 

1  'ondemnation  of  state-control  on  this  score  is  in  part 
based  on  a  confusion  between  the  state  and  government, 
contusion  ^ne  f&ilure  °f  certain  acts  of  government  is 
of  state  by  no  means  a  condemnation  of  the  state.  The 
covem-  acts  of  government  are  variable;  the  fact  of 
ment.  ^he  state  is  fixed  and  unchangeable.     The  end 

of  the  state  at  any  given  time  may  not  coincide  with 
the  particular  acts  of  government  even  although  the 
determination  of  the  province  o*:  government  must  ulti- 
mately depend  on  the  prevailing  idea  of  the  end  nf  the 
state. 
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Individualists  find  it  extremely  dithcult  to  be  consistent 
in  their  own   theories.     We  have  already  seen  how  Mill 
rinds  in  self-protection  a   working   criterion   of 
the     goodness     or     badness     of     laws.     Mill's 
Examina-      simple    criterion,    however,    completely   breaks 
j.°s.  Mill's    down    when    applied    to   individual    questions. 
Theory.        JVXill   himself   says   that  large  classes  of  indi- 
viduals must  be  excepted   from  his   rule.       It 
applies    only    to    individuals    in    the    maturity    of    their 
faculties.       Children  are  excluded,  but,  it  might  reason- 
ably be  asked,   when  do  children    cease  to  be  children, 
and  what  rules  apply  to  them,  when  they  are  say  under 
twenty-one  years  of  age?  Barbarians,  he  also  excludes, 
but  he  gives  no  definition  of  a  barbarian.     Maturity  of 
faculties  is  a  phrase  admitting  of  many  interpretations, 
each  of  which  will  be  unsatisfactory  to  some  individuals. 

Still  a  greater  difficulty  emerges  in  Mill's  theory  when 
we  come  to  interpret  '  self-protection  '  itself.  "  If  a  man's 
conduct  affects  the  interests  of  no  person  besides  him- 
self," says  Mill,  ''the  state  has  no  right  to  interfere." 
This  is  the  crux  of  the  individualistic  position.  No  act  of 
an  individual  has  reference  to  himself  alone,  so  that  on 
Mill's  own  principle  any  action  of  the  state  is  justified. 
State  control  of  education,  sanitation,  food-supply,  of 
conditions  of  labour — can  all  be  justified  on  this  ground 
of  self-protection.  The  self  must  be  guarded  from  it- 
self as  well  as  from  other  selves.  To  Mill  the  individual 
is  a  self-centred  entity.  He  confuses  individuality  with 
eccentricity  or  oddity.  It  is  true  that  any  form  of  society 
is  richer  and  more  progressive  if  the  differences  among 
men  are  fully  utilised.  Genius,  for  example,  is  an  ex- 
ceptional thing  and  appears  in  an  odd  way ;  but  Mill  makes 
this  oddity  or  difference  among  people  an  end  to  be 
pursued  in  itself.  Any  criterion  of  individualism  is  bound 
to  break  down  in  the  same  way  for  from  the  outset  its 
basis   is   unsound- 

Kl 
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The  complexity  01  modem  social  organisation  ha- 
brought  into  clearer  light  than  ever  the  inter-dependlemce 
of  individuals,  and  the  necessity  for  state- 
Modern  control.  At  the  time  when  individualism  was 
tor  inter-  at  the  height  of  its  popularity  industrial  and 
or" state  commercial  life  was  undergoing  a  great  change. 
control.  The  invention  of  machinery,  particularly  in 
the  textile  industries,  and  the  application  of 
steam-power,  led  to  a  complete  revolution  in  industrial 
life,  known  to  history  as  the  Industrial  Revolution.  The 
improvement  of  methods  of  transportation,  especially  in 
railroads  and  steamships,  facilitated  the  growth  of 
international  commerce  and  competition.  Large-scale 
production  replaced  the  old  home  industries.  Huge 
towns  sprang  up,  workers  crowded  into  them  from 
the  country  districts.  The  old  methods  of  govern- 
ment regulation,  such  as  tolls,  local  duties  and 
prohibitions  on  the  mobility  of  labour,  were  all 
unsuited  to  these  new  conditions.  Complete  free- 
dom seemed  to  be  the  solution  of  the  difficulty.  The 
current  individualism  led  to  the  absence  of  restriction : 
but  the  result  of  the  absence  of  restriction  very  soon 
led  to  the  discrediting  of  the  theory.  In  fact  no  better 
argument  exists  against  the  theory  of  individualism  than 
the  practical  results  which  followed  its  adoption  in  the 
political  and  industrial  life  of  England.  The  evils 
which  followed  the  growth  of  factories  and  big  cities 
led  to  a  new  era  of  government  control.  Housing  laws 
to  prevent  overcrowding  and  pestilence:  labour  laws 
to  prevent  child  labour  and  'sweating,'  factory  laws 
to  forbid  unguarded  machinery  and  undue  dangler  to 
life — all  these  came  into  being  and  were  universally  ac- 
knowledged to  be  both  necessary  and  salutary.  The 
more  complex  the  organisation  of  modern  life  becomes, 
tlie  more  necessary  does  state  control  become,  and 
naturally  so,  for  greater  complexity  of  organisation  means 
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that  the  individual  is  more  than  ever  dependent  on  his 
fellows. 

Individualism  as  a  working-  theory  for  modern  govern- 
ments is  now  discredited.  There  is  now  a  distinct  swing 
of  the  pendulum  to  the  other  side,  to  socialism. 
Tenancies  Experience  has  proved  that  the  individual  is 
'  not  the  best  judge  of  his  own  good.  Were 
everyone  able  to  know  perfectly  his  own  interests, 
individualism  would  be  justified.  Society,  how- 
ever, has  to  guard  against  ignorance  and  moral  obliquity. 
The  state  has  proved  a  better  judge  of  both  gteneral  and 
individual  interests  than  the  individual.  Nowhere  is 
this  better  shown  than  in  matters  of  health  and  sanita- 
tion. One  insanitary  house  in  a  neighbourhood  may 
undo  the  good  of  a  hundred  perfectly  clean  ones.  Good 
food,  properly  qualified  doctors  and  chemists,  these  are 
matters  of  general  concern,  and  in  this  matter  too,  ex- 
perience is  a  good  guide.  Dishonest  traders  are  ever  ready 
to  profit  by  selling  inferior  food  regardless  of  the  con- 
sequences to  other  people.  Quacks  are  always  ready  to 
profit  by  ignorance.  Only  by  government  regulation 
can  such  deceit  be  met,  and  the  end  achieved  is  obviously 
for  the  general  well-being- 

With  the  development  of  democracy,  too,  there  is  not 
the  same  reason  to  support  individualism.  Democracy 
gives  the  people  the  management  of  their  own 
Individ-  government.  In  a  big  state  this  may  not 
andSm  amount  to  much.  The  direct  interest  of  the 
Democracy,  citizen  in  government'  varies  in  inverse  propor- 
tion to  the  size  of  the  state.  But  all 
modern  governments  are  subdivided.  Local  govern- 
ment provides  a  medium  whereby  the  citizen  can 
feel  that  he  does  manage  his  own  affairs.  This 
is  particularly  the  case  where  there  is  considerable 
decentralisation  in  local  government.  The  line  between 
socialism  and  individualism  in  this  case  tends  to  become 
less  and  less  clear. 


484  POLITICAL   SCIENCE. 

The    biological    argument  of   the   individualists   is  in- 
herently  weak,   because   the  very  action   of   government 

which  the  individualists  condemn  may  fairly 
Biological  be  regarded  as  part  of  the  evolutionary  pro- 
Argument     oess.       ln  amy  case  the  survival  of  the  fittest 

may  not  mean  the  survival  of  the  best.  The 
theory  forgets  the  essential  difference  between  man  and 
lower  animals.  Man  can  to  a  large  extent  master  his 
environment.  He  can  utilise  it  for  various  ends ;  in 
other  words,  moral  ideas  enter  into  the  notion 
of  the  survival  of  the  fittest  as  applied  to  man. 
Man  can  improve  his  environment,  and  mould  the 
course  of  history  according  to  definite  moral  ends. 
The  moral  element  in  man  would  never  consent  to  the 
ruthless  waste  of  the  physically  weak  or  to  the  cruelty 
to  the  unsuccessful  in  life  that  tlva  survival  of  the  fittest 
implies.  Private  as  well  as  public  charity  is  forbidden 
by  the  biological  theory,  but  obviously  charity  is  a  natural 
enough  manifestation  of  human  nature  itself.  The  very 
acts  condemned  by  the  theory,  therefore,  are  really  part 
of  the  sum-total  of  the  process  of  which  we  are  asked  to 
accept   a   part. 

To  sum  up,  the  theory  of  individualism  brings  into 
prominence  certain  valuable  truths.  In  emphasising 
self-reliance,  in  combating  needless  govem- 
"  mental  interference,  in  urging  the  value  of  the 
individual  in  society,  it  has  contributed  much  to  the 
virility  of  modern  thought.  It  deserves  credit  too,  for 
its  effect  in  destroying  useless  laws'  of  petty  interference, 
and  in  enabling  our  modern  system  to  develop.  But 
it  exaggerates  the  evils  of  state  control  when  it  forp-ets 
that  there  are  more  instances  of  good  state  actions  than 
of  bad.  It  rnves  a  fundamentally  false  conception  of  in- 
dividuality, and  finally,  it  has  proved  quite  unfitted  for 
the  complexity  of  modern  life. 


CHAPTER    XX. 

THE  END  OE  THE  STATE— (continued.) 

o.     Socialism. 

Socialism  is  the  opposite  of  individualism.  Instead  of 
decrying"    government    control,    socialism    regards    it    as 

essential  to  the  welfare  of  individuals  and 
o^th?6"1  society.  Government,  far  from  being  an  evil, 
socialistic     is    a    positive   good.       The    existing    political 

machinery  should  be  used  for  economic  pur- 
poses. The  means  of  production  and  distribution  should 
gradually  be  taiken  over  by  government  from  the  private 
capitalist.  Capital,  indeed,  is  necessary,  but  not  the  pri- 
vate capitalist.  Private  ownership  in  the  production  of 
goods  the  socialist  condemns  absolutely.  Capital  should 
be  used  for  the  good  of  all,  not  for  the  benefit  of  the  few 
who  are  the  lucky  present  possessors  of  it.  It  it  is  to  be 
used  for  the  good  of  all,  then  the  state,  which  exists  to 
further  the  common  well-being  should  control  it.  Capital 
should  be  '  socialised  '  :  in  fact  '  socialisation  '  would  in- 
dicate the  main  idea  of  socialism  better  than  the  word 
'socialism  '  itself.  The  essential  ideas  of  the  best  modern 
socialism  are  simply  the  substitution  of  state  ownership 
of  certain  things  for  private  ownership.  Instead  of 
securing  the  benefit  of  a  few,  it  aims  at  securing-  the 
benefit  of  all  by  substituting  another  economic  system 
for  the  present  system.  It  does  not  seek  to  abolish 
private  property.  The  socialist  regards  private  property 
as  essential  to  the  development  of  the  individual,  but  he 
considers  that  the  distribution  of  private  property  is  at 
present  inequitable. 
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The  common  ownership  of  the  instruments  of  product- 
ion for  the  general  well-being  implies  common  manage- 
ment.    Individual  ownership  and  management,  says  the 
socialist,  has  led  to  a  lack  of  proportion  in  the  economic 
world.     Useless    competition,     shown   in   the    multiplic- 
ation of  machinery  used   for  the  same  purpose,  and  in 
advertising,   can   be  abolished     by  the  substitution  of  a 
power  which  is  by  nature  co-ordinaiting.        Government 
.  will  prevent  productive  power  going  into  the  wrong  chan- 
nels :    it  will  curb  it  in  one  direction  and  intensity  it  in 
another.     Large  savings  will  thus  be  effected,  which  will 
be  used  for'  further  production  of  the    proper    type    of 
article  for  the  general  good  in  some  other  way.     Social- 
ism, therefore,  is  a  type  of  organisation,  which  by  sub- 
stituting common  or  collective  for  private  or  individual 
ownership  and  management  of  the     instruments  of  pro- 
duction  and   distribution,  and  by  allowing  the  continu- 
ance of  private  property    in    other    directions,    aims    at 
securing    the  general    well-being    as    distinct    from  the 
benefit  of  a  few.     Under  the  socialistic  system  the  indi- 
vidual  is   definitely  subordinated  "to   the   community,  in 
order  that  all,  not  merely  a  few,  may  receive  their  pro- 
per reward.     The  measure  of  this  reward    is    individual 
capacity  and  willingness  to  do  the  work  assigned  by  the 
common  authority. 

Socialism  has  often  been  confused  with  anarchism  and 
communism,  a  confusion  which,  has  brought  upon  it  great 
discredit  among  people  not  conversant  with  its 
Anarchism,  doctrines.     Collectivism  or   socialisation   would 
/?«£«"  more  accuratelv   connote   its  central  ideas   and 

methods,  and  prevent  this  unfortunate  confu- 
sion. "Anarchism  is,  as  we  have  seen,  the  direct, 
opposite  of  socialism ;  it  proposes  to  destroy  state 
control  altogether.  Communism,  insomuch  as  it  shares 
some  ideas  in  common  with  socialism,  which  make  many 
casual  readers'  identify  the  two,  deserves  further 
consideration. 
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Communism  is  one  of  the  oldest  conceptions  of  an  ideal 
form  of  society.  The  modern  theory  is  that  the  labour 
and  income  of  society  should  be  distributed 
comm-  equally  by  a  common  authority.  No  such  in- 
stitution as  private  property  should  be  allowed. 
This  theory  may  be  called  the  economic  theory  of  commun- 
ism.  The  earliest  communists,  however,  regarded  equal 
distribution  not  as  an  economic,  but  as  a  political  and 
moral  necessity.  The  most  thorough-going  of  all  comm- 
unistic schemes  is  given  in  Plato's  Republic,  in  which  be 
says  tli at  the  best  form  of  society,  is  that  in  which  the 
words  mine  and  n.ot-min$  &cce  similarly  applied  to  the 
same  object.  He  supported  equality  of  wealth  only 
among  the  upper  or  governing  classes.  Equality  of 
wealth  and  labour  among  the  whole  population  which 
modern  communism  demands,  was  wholly  foreign  to 
Plato's  ideas.  The  Republic  provided  a  basis  for  many 
later  idealistic  writers;  Sir  Thomas  More,  in  particular, 
in  the  Utopia  (1915),  gave  a  vivid  representation  of  a 
communistic  state. 

More  pictures  a  community  of  about  three  to  four  mil- 
lion persons.  They  have  no  private  property,  and  live 
under  the  direction  of  elected  officials.  The 
••Utopia."  duty  of  these  officials  is  to  measure  out  the  work 
of  the  community  and  guide  production. 
Every  one  lives  the  simple  life ;  ostentation  is 
conspicuously  absent.  This,  added  to  the  fact 
that  More  provides  abundance  of  food  in  his 
ideal  state,  makes  distribution  easy.  As  there  is 
no  want,  no  one  clamours  for  more  than  his  due  share. 
Everyone  must  work,  and,  as  agricultural  labour  is  the 
hardest  work  of  all,  each  one  must  take  bis  turn  at  it. 
More  preserves  the  family,  unlike  Plato,  who  regarded 
the  family  as  a  hindrance  to  unity  in  his  Republic.  Over- 
population, More  says,  will  be  solved  by  emigration. 
Families  should  be  as  equal  in  size  as  possible ;  adoption 
aids  natural  deficiencies.     More  allows  slavery.-  the  slaves 
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consist  of  convicts,  prisoners  of  war,  and  foreigners  who 
voluntarily  accept  service  in  the  Utopian  community. 

More's  Utopia  is  the  first  modern  presentation  of  the 
theory,   but  he  did  not  regard  his  scheme  as  a  practical 
possibility.     The   French   Revolution  first  brought  com- 
munistic theories  into  the  realm  of  practical  politics.     In 
England     communistic     theories     were     popularised     by 
Robert  Owen  (1771-1858)  the  foundation  of  whose  theory 
was   practical   philosophy.        Owen  was   a  manufacturer 
whose   experience    led  him  to    draw    up    a  new   scheme 
of  society  for  the  relief  of  the  labouring  poor.       He  con- 
sidered that  poverty  was  mainly  the  result  of  evil  environ- 
ment.    He  accordingly  tried  to  provide  an  environment 
such  as  wou'd  allow  children  to  grow  up  apart  from  the 
polluted   air  of  competition.       Men   would  therefore  be 
brought  into  communities  where  combined  interest  replac- 
ed individual  interest.     Labour  would  become  temperate 
and  effective   in  such   a  community  and  could  be  easily 
superintended  by  a  communal    authority.        Owen    and 
others  tried  many  experiments  to  prove  their  theories  at 
Orbiston   near   Glasgow,    and  at  New   Harmony,    in   the 
United  States  of  America.       These  and  in  any  other  ex- 
periments were  complete  failures,   and  Owen  is   now  re- 
membered not  as  a  communist,  but  a*  the  apostle  of  co- 
operation and  labour  exchanges. 

Many  attempts  at  the  foundation  of  communistic  socie- 
ties   have    been    made    since    Owen's    time,     chiefly    in 

**^  America.    Religious  societies,  such  as  the  Mora- 

Modern  -y-,  -  i     •  n 

cornm-  viaiis,  .Lssenes.    and     certain   monastic  orders. 

Soc'ieVies.  naYP  ^or  1°""'  observed  the  principles  of  equal 
,  labour  and  equal  distribution.  Many  commun- 
istic societies,  of  which  the  Shakers.  Rappisis.  and  Per- 
fectionists may  be  mentioned,  have  existed  for  a  shorter 
or  longer  period.  The  Perfectionists  of  Oneida,  founded 
in  1849,  were  a  manufacturing  community  who  flourish- 
ed for  a  considerable  time,  but  broke  up  ultimately  owinsr 
to  the  lack  of  faith  on  the  part  of  the  younger  member- 
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These  communistic  settlements  were  far  removed  from 
the  ideal  communism  of  Plato.  All  the  members  were 
h ;ud- working  and  had  little  opportunity  to  enjoy  the 
leisure  so  greatly  esteemed  by  Plato.  They  were  not. 
moreover,  true  political  communities.  They  were  mostly 
held  together  by  a  common  religious  bond.  A  true  poli- 
tical society,  however,  is  joined  together  by  definitely 
political  ideals.  Common  purpose  and  common  interests 
among  a  community  lead  to  permanent  political  organis- 
ation. These  various  societies,  again,  were  possible  only 
within  a  larger  state.  The  larger  state  was  essen- 
tial to  their  security  from  external  interference,  and  it 
also  received  those  members  who  did  not  find  the  com- 
munity to  their  liking.  The  dissentients,  instead  of  being 
dangerous,  simply  left  the  community-  Again,  no  poli- 
tical lesson  can  be  gathered  from  them  because  they  were 
loo  small.  They  were  smaller  than  modern  small  muni- 
cipalities. In  a  small  community  of  a  few  thousand 
members,  each  individual  can  feel  a  certain  amount  of 
real  personal  responsibility  for  the  community,  and, 
where  joint  ownership  exists,  he  can  feel  himself  in 
some  way  an  effective  joint-owner.  With  the  extension 
of  the  community,  the  power  of  individual  m embers 
diminishes  and  the  power  of  the  common  organisation 
grows.  The  whole  meaning  of  communism  thus  changes 
with  the  extension  of  the  limits  of  the  community. 

The    greatest  objection   to   communism  as  a  whole   is 
that    in    abolishing    private    property    and    the    family 

_  ...  .  (thouffh    some    communists    think    the    familv 

Criticism  e       i.  .  .  •.%•'. 

of  comm-    may    continue    in    a    communistic   society),    it 

umsm.  takes  away  the  most  essential  instruments  of 
man  for  the  realisation  of  his  moral  ends.  Man  cannot 
realise  moral  ends  without  the  means  to  do  so;  property 
and  the  family  are  the  means,  therefore  they  are 
essential  moral  attributes  to  man.  From  the 
economic  standpoint,  the  abolition  of  private  pro- 
perty  would   take  away    the  chief    stimulus  to   persona! 
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exertion.  Where  no  one  can  call  anything-  his  own,  no 
one  will  work.  If  everything  belongs  to  everyone  else 
at  the  same  time,  the  interest  of.  any  one  individual  in  it 
will  be  very  small.  Whatever  may  be  the  future  of  man- 
kind, the  fact  at  present  remains,  that  the  Dormal 
man  works  in  order  to  accumulate  personal  possessions. 
Co-operation,  which  has  been  so  successful  in  recent 
years,  is,  as  yet,  a  means  towards  the  same  end-  Again, 
it  may  be  urged  against  communism  that  no  form  of 
government  can  be  devised  which  will  regulate  produc- 
tion and  distribution  to  the  satisfaction  of  everyone. 
Governments  are  not  infallible ;  they  are  human  mate- 
rial as  well  as  the  individuals  themselves.  Only  with  an 
all-wise  government  could  communism  be  successful. 

Socialism    shares    several    common    aims    and    methods 
with  communism.       The  chief  element  of  difference  lies 

in  private  property,  which  the  socialist  accepts 
Ichoois.*'0     as  essential.     Socialists,  however,  vary  much  in 

their  own    opinions,    and    from  these   opinions 
certain  definite  schools  of  thought  may  be  extracted. 

1.     The     "Scientific"     or    Marxian     Socialists.— The 
central    figure    in    this    school    is     Karl     Marx,      whose 

work,     Capital,     has     been     called  the     Bible 
i   Ma-vian    of  Socialists.       Marxian     socialism     is    essen- 

i.    Marxian  ,  ,  .        •  , 

or.  tially  economic  m  character,  though  the  state 

socialism,  is  regarded  as  necessary  to  achieve  its  goal. 
Society,  according  to  this  view,  is  gradually 
moving  towards  collective  ownership.  The  old 
system  is  breaking  down  before  the  new  economic 
conditions.  Collective  ownership  is  the  next  stage 
in  the  evolution  of  society.  Social  structure  to 
the  Marxian  is  explained  by  economic  conditions.  Our 
whole  life  is  in  every  aspect  moulded  by  the  economic 
conditions  surrounding  us.  Up  to  the  present  the 
workers  have  been  mere  tools  in  the  hands  of  the  capital- 
ists.    Labour  is  the  only  measure  of  value  and  what  has 
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happened  in  the  past  is,  that  the  capitalists,  whose  pro- 
perty is  the  result  of  the  aggression  of  the  strong  against 
the  weak,  are  able  to  exploit  the  working-  man.  The 
working  man  is  not  able  to  compete  with  the  capitalist, 
for  modern  machinery,  added  to  the  possession  of  land 
by  the  capitalist,  makes  the  latter  stronger  and  stronger. 
The  workman  has  to  work  longer  and  harder  than  the 
wages  he  receives  warrant,  and  the  surplus  above  what 
he  actually  receives  is  the  source  of  the  capitalist's 
inrome. 

Marxian  socialism  thus  draws  a  sharp  distinction  be- 
tween the  capitalist  and  the  working  man,  a  distinction 
which  led  to  the  idea  of  class  antagonism .  The  mass- 
ing of  workers  in  factories  was  fa^onrahle  to  combined 
action,  and  tMs  action,  say  the  Marxians,  should  be 
exercised  for  securing  parliamentary  majorities.  Marx 
himself  regarded  the  victory  of  the  worker  to  be  a  matter 
of  evolution ;  others  ('revolutionary  socialists)  hold  that 
the  workers  should  aim  at  the  complete  upsetting  of  the 
present  system  by  a  definite  revolution. 

2.  Fabian  Socialism. — The  Fabian  Socialists,  led  by 
the  English  Fabian  Society,  differ  from  the  Marxians 
chiefly  in  their  methods.  Acception  the  ordin- 
soclaMsm.  ai7"  socialistic  doctrine,  thev  consider  that  the 
best  way  to  bring  the  socialistic  regime  into 
practice  is  to  secure  on  the  part  of  the  people  the  con- 
viction that  the  socialistic  type  of  society  is  the  best. 
The  Fabians  abstain  from  political  work  and  concentrate 
their  efforts  on  literary  propaganda  work.  The 
Fabian  Society  has  as  members  several  of  the  best 
known  novelists  and  playwrights  of  the  day.  whose  dis- 
tinctly socialistic  teachings  have  either  been  read  or 
witnessed  on  the  stasre  by  hundreds  of  thousands-  The 
pamphlets  of  the  Fabian  Society,  written  largely  by  the 
same  men,  have  also  been  most  influential  in   spreading 
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socialistic      ideas    among    the    thinking-     classes.        The 
Fabians  are  particularly  keen  on  municipal  socialism. 

3.  The  Christian  Socialists.— The  central  idea  of  this 
School  is  that  the  doctrine  of  Christianity  requires  col- 

lective  ownership.  Christian  socialism  was 
socialism3"  started  in  the  middle  of  last  century  (1849-53) 

by  F.  D.  Maurice,  whose  chief  aim  was  to 
encourage  co-operative  production  of  working-men's  asso- 
ciations in  order  to  improve  the  conditions  of  working 
meu.  Competition  was  regarded  as  the  origin  of  most  of 
the  evil  among  that  class.  Charles  Kingslev,  the  novel- 
ist, was  a  well  known  Christian  Socialist. 

4.  State-Socialism. — State-socialism      originated      in 
Germany,  and  only  in  Germany  can   a  school  of  state- 
socialism      be      said      to      exist,      though     in 

SociaHsni.  otner  countries  the  influence  of  its  theories  has 
been  very  great.  State-socialism  represents 
a  compromise  theory;  it  believes  in  preserving 
existing  class-relations  but  in  using  government  to 
carry  out  certain  parts  of  the  socialistic  ideal. 
It  seeks  particularly  to  save  the  weak  from  the  strong; 
in  this  lies  its  characteristic  note.  Socialism  regards 
all  citizens  as  coming  under  state  control;  state-social- 
ism seeks  to  bring  under  the  state  control  only  those  who 
cannot  take  care  of  themselves.  Old-age  pension?,  work- 
men's  insurance,  and  factory  legislation  in  general  are 
types  of  the  legislation  advocated  by  state-socialism. 

5.  Socialists  of  the  Chair. — This  term  was  given  in 
1872  to  some  young  German  Professors  of  Political  Eco- 
5.  "Social-  nomv  wno  advocated  state-interference  with 
ists  of  the    property  rights  for  the  public  welfare.     Their 

theory     was     not     really     socialism      but  a 

protest   against  socialism.      They    are    socialists  only  in 

name,  not  in  fact;  the  name  has  been  given  to  them  in 
derision  by  socialist  enemies. 
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6.     Guild    Socialism.— Guild    Socialism    is    a    recoil 
development,  of  which  the  chief  exponent  in  England  is 

6  Guild  ^r'  ^*  ^"  ^'  ^°^e-  ^*s  theory  was  developed 
socialism,  against  the  current  Fabian  collectivistic  ideas. 
Collectivism,  he  considers,  means  a  vast  gov- 
ernment organisation  which  will  result  in  bureaucratic 
tyranny.  The  state,  therefore,  must  have  no  control 
over  industry.  The  state,  as  organised  at  present,  is  the 
"  corner-stone  of  the  edifice  of  capitalism."  Labour 
must  be  organised  in  unions  or  aggregations'  of  unions, 
called  National  Guilds.  The  chief  function  of  these 
Guilds  is  to  wage  war  with  employers  and  the  state. 
Non-unionists  are  to  be  rigorously  persecuted  in  order  to 
force  unanimity  among  workers.  Ultimately  the  Nation- 
al Guilds  are  to  control  all  industries.  The  state 
is  not  to  be  abolished,  but  is  to  continue  in  some  sort  of 
equal  partnership  with  the  Guilds.  The  main  function 
of  the  state  will  be  to  direct  consumption,  the  Guilds  will 
organise  production.  Guild  socialism,  as  expounded  by 
Mr.  Cole,  is  a  further  development  of  Marxian  revolu- 
tionary socialism.  It  has  close  affinities  with  syndi- 
calism. 

4     Criticism  of  Socialism. 

The  main  justification  of  socialism  is  that  it  protests 
against  obvious  evils  in  our  present  social  system.  TJn- 
The  Just-  restricted  competition  has  undoubtedly  led  to 
ification  of  the  rise  of  the  capitalist'  or  capitalistic  combi- 
nations and  to  the  weakening  of  the  working 
man  as  an  individual.  The  growth  of  competition  tends 
more  and  more  to  concentrate  money  and  power  in  the 
hands  of  a  few  men.  The  small  competitor  is  crushed 
out  often  in  ways  which  are  unfair.  Duplication  of 
machinery  and  services  leads  as  the  socialists  contend, 
to  economic  waste.  Inequalities  of  wealth  and  oppor- 
tunity also  exist.  Personal  ability  is  often  subordinated 
to   hereditary   wealth   and    influence.        It  is   difficult  in 
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short,  to  see  how  any  theory  of  the  common  good  can  be 

reconciled  with  the  great  inequalities  and  injustice  which 

exist  in  the  present  system. 

There  is,    therefore,    reason    for    the    grounds    which 

underlie  socialism ;  but  like  most  theories  which  arise  as 

a  protest  against  existing  conditions  or  classes 
Socialism  ... 

tends  to       of  individuals  it  tends  to  exaggeration.       The 

ixtremes.  working  man  has  not  been  reduced  to  the  state 
of  complete  powerlessness  that  many  socialistic 
writers  imagine.  The  growth  of  large-scale  production 
has  enabled  the  workers  by  means  of  combinations, 
particularly  trade  unions,  to  become  more  powerful  than 
they  ever  have  been.  Trade  unions  have  become  pos- 
sible mainly  owing  to  the  congregation  of  large  numbers 
of  men  in  one  place.  Not  only  has  the  work- 
ing- man  been  strengthened  against  the  capital- 
ist in  this  way :  he  has  also  by  combination 
been  able  to  exercise  considerable  influence  on 
the  legislatures  of  various  countries.  The  socialistic 
attacks  on  capital,  further,  forget  that  labour  is  not  the 
only  instrument  of  production.  Capital  is  as  necessary 
as  labour,  though  it  is  true  that  capital  can  be  organised 
in  a  different  way. 

One  of  the  grievances  of  socialists   is   that   land  is  in 
private  hands.     The  sea,  the  air,  and  the  land,  they  say, 

are  Nature's  gifts  to  mankind  not  to  this  or 
ownership  that  particular  individual.  Many,  without 
etc Land'       calling  themselves  socialists,    agree    with    this 

proposition.  These  consider  that  land  should 
be  nationalised ;  that  present  owners  be  gradually  ejected 
as  public  funds  admit  of  fair  compensationg  being  paid 
to  them.  On  other  individual  questions  too,  such  as  the 
nationalisation  of  railways,  the  socialists  have  many 
supporters  outside  their  own  school  of  thought.  The 
principle  of  socialism,  too,  has  been  accepted  in  the  co- 
operation movement  though  the  organisations  of  co- 
operation are  not  necessarily  socialistic. 
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Socialists  point  out  in,  favour  of  tlieir  theory  that    al- 
ready it  lias  been  adopted  in  practice,   with,  conspicuous 
success,   in    practically   every    country     in   the 

Practical       vvorld.        Competition    has   been    eradicated   in 
Socialism.  .         *  . 

several     directions      by      government     action. 

Why,  then,  they  ask,  should  this  not  extern!  to  every 
tiling:'  The  postal  service  has  eliminated  competition 
among  private  carriers.  In  many  countries  government 
owns  and  manages  the  railways.  Telegraphs,  telephones, 
and,  in  cases,  even  mines  and  steamships  have  been 
taken  over  by  governments.  Why  should  not  the  com- 
plete control  of  production  and  labour  be  similarly  taken 
over?  The  governments,  central  and  local,  in  India 
may  be  taken  as  an  example.  If  in  addition  to  the  army 
and  police,  government  can  manage  directly  schools  and 
colleges,  the  forests,  the  cultivation  of  quinine,  etc., 
why  cannot  everything,  jute,  cotton,  indigo,  coal-mines, 
etc.,  be  taken  over  and  managed? 

Several   arguments   against  this   may  be  brought   for- 
ward.      In  the  first  place,  the  abolition  of  private  owner- 
ship   and    management    from    all    production 
Private         would  lessen  production  because  it  would  take 
ownership     away  one  of  its  chief  stimuli.     The  capitalist 
Production,  gets  better  results  than  the  government  because 
he  is  able  to  enjoy  the  fruits  of  his  own  work. 
Not  only  so,  but  supply  and  demand  at  present  decide  the 
course  of  production.      Under   government   management 
production  would  decide  demand.    The  capitalist  is  con- 
stantly on  the  outlook   either  to  create  or  discover  new 
wants  and  meet  them.     New  wants  under  al  government 
regime  would    not    be    stimulated    at    all.     It    may    be 
argued  that  new  wants  may   well  lie    dormant ;    on    the 
other  band  diversification  of  wants  adds  considerably  to 
the   zest   of   life    and   is  necessary  for   the   progress    of 
society.     Thus  although   the  socialist  would  not,    as  the 
communist,   abolish  all     private  property,  the  argument 
applicable  to  the  greater  is  true  of  the  less. 
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The  socialist,  again,  is  over-optimistic  in  the  matter 
of  government  management.  Actual  experience  of  gov- 
sociaiism  eminent-managed  industrial  concerns  is  not 
Govern-  hopeful.  It  is  universally  admitted  that  mat- 
mentaj  ^  ters  of  general  concern  such  as  the  postal 
ment.  service  should  be  under  government,  as  well  as 

certain  monopolies.  Though  the  government  manage- 
ment is  usually  accepted  as  efficient  it  must  be  remem- 
bered that  the  standard  of  efficiency  is  set  in  the  absence 
of  competition.  Where  governments  have  actually  start- 
ed competitive  agencies,  failure  has  been  at  least  as 
notable  as  success.  Government  management  will  never 
be  so  efficient  as  private  management  as  it  cannot  offer 
the  same  prizes.  Government,  for  example,  cannot 
offer  anything-  equivalent  to  a  partnership  in  a  firm  to 
a  manager  wherebv  the  manager  can  enjoy  a  good  part 
of  the  income  made  by  his  own  efforts.  Government, 
again,  even  thousrh  representative,  is  not  answpraMe  to 
shareholders  and  does  not  risk  failure.  In  the  case  of 
failure  in  an  enterprise  government  would  simply  close 
down,  without  having  had  the  economic  stimulus  of 
fighting  against  failure.  Besides,  the  very  vastness  of 
the  organisation  of  government  would  lead  to  delavs  and 
lack  of  elasticity,  known  at  present  as  cred-tapeism,' 
which  would  lead  to  a  lessening  of  production  that  might 
well  be  far  greater  than  the  saving  effected  by  collective 
control. 

Most  of  the  arguments  against  socialism  belong  to  the 
sphere  of  economics,  and  cannot  be  dealt  with  in  detail 
here.  One  political  argument,  however,  we  must  speak 
of.  Even  if  socialism  were  brought  into  practice,  it 
would  be  a  most  irksome  and  undesirable  system.  In 
the  words  of  Herbert  Spencer — "  Each  member  of  the 
community  as  an  individual  would  be  a  slave  of  the  cora- 
munitv  as  a  whole." 
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111  so  much  as  all  production  and  distribution  is  to  be 
managed  by  government,  a  huge  army  of  officials  would 
The  be  necessary.       The  extension  of  governmental 

^Extension    ac^ivi^es  lea(}s  also  to  a  large  number  of  bye- 

Govner"-  laws  and  regulations  which  in  the  total  lend  to 
Activities,  bring  about  a  uniform  level  of  work.  In  a 
huge  organisation  like  government  individuality  has  no 
large  scope.  Routine  replaces  individuality;  'red-tape' 
replaces  elasticity.  Individual  interests,  both  in  govern- 
ment service  and  outside  it,  are  allowed  play  only  in  so 
far  as  they  do  not  clash  with  the  uniformity  of  the  gov- 
ernment system.  Initiative  would  be  repressed.  Genius, 
to  which  progress  owes  so  much,  would  be  stifled,  for 
genius  is  an  exceptional  thing,  and  could  find  little  place 
in  the  rules  and  regulations  of  government.  Not  only 
so,  but  the  attitude  produced  in  the  citizens  would  be 
that  of  lethargic  acceptance  of  what  government  pre- 
scribed. It  is  here  in  particular  that  the  individualist 
position  is  strong  as  contrasted  with  that  of  the  socialist. 
The  huge  bureaucracy  would  sap  individual  spontaneity 
and  responsibility.  Self-help  would  be  replaced  by 
government  help. 

The  loss  of  the  buoyancy  and  resiliency  which  charac- 
terise the  present  system  cannot  be  viewed  lightly.  But 
the  huge  new  civil  service  would  have  other  bad  effects. 
There  is  no  tyranny  so  grinding  as  that  of  government 
departmental  formula?.  The  effect  on  the  government 
servants  themselves  would  be  bad.  Improvements 
especially  in  petty  necessary  matters  are  notoriously  diffi- 
cult to  achieve  in  government  concerns.  While- 
government  will  readily  grant  lakhs  of  rupees  for  some 
general  scheme  it  will  take  months,  if  not  years,  to  argue 
departmen tally  whether,  say,  two  extra  menials  are 
necessary  at  a  given  place.  The  effect  of  this  is  parti- 
cularly bad  on  government  officers  in  responsible  posts. 
Impatience  with  the  whole  system  often  leads  to  wilful 
action  in  cases  of  necessary  improvements,  to  avoid  the 

Ll 
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irritation  caused  by.  departmental  procedure.  Depart- 
mentalism is  nevertheless  necessary,  owing  to  the  huge- 
ness of  the  organisation;  and  with  the  extension  of  the 
organisation  to  all  matters  of  production  and  distribution 
it  would  become  infinitely  worse. 

The  effect,  again,  on  the  worker  is  bad.  The  relative 
security  of  tenure  which  government  servants  enjoy  is 
often  translated  by  the  worker  to  mean  that 
on  the  he  need  not  work  so  hard  as  he  would  have  to 
worker.  ^Q  un(jer  private  management.  In  Australia, 
for  example,  the  government  labourer  is  said  to  have  the 
4  government  swing  '  of  the  pickaxe,  as  contrasted  to 
the  more  agile  swing  of  the  worker  in  private  employ- 
ment. The  extension  of  the  '  government  swing  '  to  all 
production  and  distribution  might  ease  muscles  but  it 
certainly  would  not  result  in  the  paving  which  socialists 
say  would  result  from  the  adoption  of  their  system. 

In  the  bureaucracy,  again,  the  officials  would  be  con- 
tinually acting  for  their  own  advancement.  Depart- 
mental requirements  do  not  always  coincide  with 
cracy."'  tne  Public  desires,  and  promotion  on  these 
requirements  may  not  lead  to  the  best  interests 
of  the  people.  The  increasing  officialisation  of  the 
country  again  would  lead  to  democracy  becoming  the 
servant  of  officials.  It  may  be  said  that  in  a  democracy 
the  officials  of  government  are  the  officials  of  the  people. 
This  may  be  so  in  theory,  indeed,  but  it  is  far  from  the 
case  in  practice.  Officials  in  any  government  wield  great 
power,  and  it  is  the  officials  who  carry  out  the  expressed 
will  of  the  democracy.  With  increasing  duties  increased 
powers  must  be  given  to  officials,  with  the  result  that 
officialdom  would  become  an  empire  within  an  empire. 
ruled  on  a  graded  system  like  an  srrmy. 

Such  are  a  few  arguments  that  might  be  brought 
against  socialism.  It  is  the  thoroughgoing  application 
of  the  theory,  which  alone  may  give  reasons  for  doubt. 
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Many  people  not  professed  socialists  are  willing  to  ac- 
cept parts  oi  the  socialistic  doctrine.  in  recent  years 
very  considerable  advances  have  been  made  all  over  the 
world  towards  the  realisation  of  parts  of  the  socialistic 
programme.  The  tendency  at  present  seems  to  be  more 
and  more  in  the  same  direction,  and  the  vast  enterprises 
which  the  great  European  War  has  thrown  directly  on 
the  shoulders  of  government,  will  doubtless  prove  a  lever 
to  socialists  for  demanding  an  extension  of  direct  gov- 
ernment activities. 

The  advance  of  socialism  in  recent  years  has  been 
marked  in  Great  Britain  in  two  ways — social  legislation 
Recent  anc*  municipalisation.  Since  the  beginning  of 
Advance  this  century  many  laws  have  been  passed  for 
Socialism  the  bettering  of  the  lot  of  the  working  mnn. 
Britain  ^ld  ^ffe  PensiOT1  Acts,  Employers'  Liability 
Acts,  Workmen's  Compensation  Acts,  Housing, 
Health,  and  Factory  Acts — all  these  have  recently  come 
into  operation.  The  chief  socialistic  measures  however 
have  been  in  municipalities  where  lighting,  both  gas  and 
electricity,  tramways,  water  and  libraries  are  directly 
owned  and  managed  by  a  large  proportion  of 
municipalities. 

In  the  British  Colonies  and  India  the  advance  of 
socialism  is  even  more  marked.  It  must  be  noted  that 
in  the  ^he  socialistic  measures  are  not  adopted  because 
colonies  of  any  accepted  theory  of  socialism.  As  a  rule 
n  ia'  some  other  reason  operates.  Thus,  in  England. 
moral  and  social  considerations,  in  Australia,  the  lack 
of  private  capital,  in  India  the  lack  of  capital  and  initia- 
tive on  the  part  of  the  people,  have  been  the  main  causes 
of  government  ownership  and  management. 

In  western  countries  the  socialists  now  form  parties  of 
considerable  political  strength.  This  is  particularly  the 
m  case    in    Germany,    where    the    socialists    are 

Germany       strong  not  only  numerically  but  also  because 
France.  ibey     are     united.      Socialism     as     a     political 


500  POLITICAL   SCIENCE. 

force  is  relatively  new,  and  in  many  countries 
it  has  not  been  able  to  unite  its  forces  because  of 
internal  dissensions.  In  Germany  on  the  1st  March, 
1917,  there  were  in  the  Reichstag  eighty-nine  Social  Demo- 
crats, and  other  nineteen  members  belonged  to  the  Social 
Democratic  Labour  Union,  a  body  which  broke  away  from 
the  Social  Democratic  party  in  1916.  There  were  thus  in 
all  108  socialists  in  the  Reichstag  out  of  397  members. 
The  socialists  (taking  both  branches)  formed  the  strong- 
est party. :  In  the  German  National  Assembly,  elected 
in  1920,  there  were  165  Majority  Socialists  and  22  In- 
dependent Socialists,  together  representing  a  voting 
strength  of  nearly  47  per  cent,  of  the  vote®  cast. 
In  the  Chamber  of  Deputies  in  France  there  ia 
a  large  representation  of  socialists,  who,  in  the  mul- 
tiple party  system  prevailing  therei,  as  in  Germany, 
largely  control  government.  In  recent  years  the 
Radicals  have  often  joined  hands  with  the  socialists,  with 
the  result  that,  just  before  the  war  France  was  undergoing 
many  reforms  in  response  to  the  Socialist  and  Radical 
demands. 

In  the  two  party  system  in  England  and  America  the 
socialists  have  not  been  able  as  yet  to  secure  any  appre- 
ciable control  in  the  lower  houses.  In  England, 
indEtheand  tne  Labour  Party,  which  is  steadily  increasing, 
united  partly  represents  socialistic  ideas,  but  is  not  a 
socialistic  organisation.  Theoretically,  the 
Labour  Party  is  the  political  centre  of  the  socialist  move- 
ment in  the  United  Kingdom.  It  was  affiliated  to  the 
International  Socialist  Bureau  in  1908,  and  thus  was 
committed  to  socialist  principles.  Actually,  however, 
the  Labour  Party  is  controlled  by  the  trade-unions,  and 
in  its  new  constitution,  adopted  in  1918,  the  party  did 
not  openly  accept  socialism  as  an  essential  part  of  its 
doctrines  *  The  chief  socialist  organisation  in  Britain 
used  to  be  the  S.  D.  F.,  or  Social  Democratic  Federa- 
tion     which,    in    1911,    was     amalgamated    with    some 
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smaller  organisations  aud  became  known  as  the  British 
Socialist  Party.  The  I.  L.  P.  (Independent  Labour 
Party)  is  another  well-known  British  socialist  organis- 
ation. It  has  a  fairly  large  membership,  and  publishes 
the  weekly  Labour  Leader  and  quarterly  Socialist 
Review.  Other  British  socialist  organisations  are  the 
National  Socialist  Party,  which  was  formed  by  seceders 
from  \he>  British  Socialist  Party,  the  Clarion  Fellowship 
and  the  Herald  League,  named  after  the  socialist  papers 
the  Clarion  and  Daily  Herald;  and  the  Fabian  Society, 
a  propagandist  body,  which  conducts  a  Labour  Research 
Department  which  carries  out  regular  investigations  into 
social  and  economic  problems. 

In  America  socialism  has  made  little  headway,  owing  to 
the  fact  that  the  American  Federation  of  Labour  hitherto 
has  confined  itself  to  industrial,  as  distinct  from  political 
agitation.  On  three  occasions  socialist  candidates  have 
stood  for  the  Presidency,  but  their  attempts,  were  meant 
more  as  propaganda  than  as  serious  contests.  In  1919 
a  National  Labour  Party  was  formed  at  Chicago  with  a 
moderate  socialistic  programme. 

The   various    socialist  organisations    are    usually   very 
work  of       highly      organised.        They      are      missionary 
organ!!*       bodies    as    well   as    political,     and    the     large 
ations.         accessions   to   their   strength   in    recent   years 
show      how      successful      their      missionary      activities 
have  been.     They  have  speakers,  pamphlets,  newspapers 
and  magazines.       The  Vorwaerts   in    Germany    and    the 
>Clario7i  in  England  are  good  examples  of  their  news- 
papers.       In  recent   years   the  growth   of    socialism  has 
been  marked  particularly  by  labour  unrest,  shown  in  the 
many  strikes  that  take  place  throughout  the  world.     Be- 
fore the  outbreak  of   the   Great  War  these  strikes   were 
growing   at   a    rapid   rate.       Some    were   only    of    loral 
importance  it  is  true,  but  others  were  aimed  at  upsetting 
the  whole  industry  of  the  country.     This  was  particularly 
noteworthy  in  the  Railway  strike  in  England  H911)  and 
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the  strikes  of  the  Coal-miners  and  Transport-workers  in 
1912.  Conciliation  and  Arbitration  between  workmen 
and  owners  has  now  become  a  most  important  activity  of 
government.  As  yet,  owing  to  the  uncertainty  of  things 
in  the  process  of  "  settling  up  "  after  the<  war,  it  is  diffi- 
cult to  gauge  the  inner  meaning  of  the  many  post-war 
strikes. 

The  Internationale,  or  Internationalist  Socialist  Bureau 
was  created  in  1900,  with  headquarters  in  Brussels.  Its 
The  function    was    to    carry    out    the    decisions    of 

nationaie.     triennial  international  socialist  conferences,  to 
summon  international  congresses  in  emergencies,   and  to 
maintain  a  central  socialist  office  for  propaganda.       The 
organisation  was  suspended  during  the  first  threei  years  of 
the  Great  "War.     Its  activities  were  resumed  in  1918,  hut 
a  proposed  international  conference  was  frustrated  by  the 
opposition  of  the  British  and  French  Governments.       An 
inter-allied    Labour    and    Socialist    Conference    took    its 
place.       Arrangements  were  made  for  an    international 
conference  to  be  held  simultaneously  with  the  meetings  of 
peace  delegates.     This  Conference  met  in  February,  1919, 
at  Berne,  but  several  nations  were  unrepresented  at  the 
meeting,  which  is  known    as    the    third    Internationale. 
The  second  Internationale  took  place   at  Amsterdam  in 
April,  1919.     It  arose  out  of  the  Berne  Conference  and 
another  international  conference     held  in  Berne  at  the 
same  time — the  International     Trade  Union  Conference. 
The  second  Internationale  created  an  Acting  Commission, 
with  headquarters  at  Amsterdam,  which  has  replaced  the 
original  Bureau. 

The  plethora  of  strikes  in  the  years  before  1914  coin- 
cided with  the  growth  of  a  new  socialistic  doctrine — syn- 
syndic  dicalism.     Syndicalism  comes  from  the  French 

aiism.  word    syndicat,    which    means    a    trade-union. 

Syndicalism   is   closely  connected   with   socialism,   but  it 
considers  that  the  older  socialism  Has  completely  failed  to 
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bring  about  what  it  professed  to  do.  The  three  main 
ideas  of  syndicalism  are  :  (a)  Labour  is  the  only  source  of 
wealth  and  the  one  ground  for  its  enjoyment;  (b)  The 
wage-earners  have  the  right  to  own  and  control  industrial 
concerns;  (c)  In  order  to  do  so,  they  should,  through 
their  trade-unions,  continually  strike.  Strikes  are  of  two 
kinds,  "irritation  strikes"  and  the  "general  strike." 
The  irritation  strike,  or  sabotage,  simply  means  scamping 
and  spoiling  work  in  order  to  ruin  employers.  The  salient 
element  of  syndicalism  is  this  ruthless  antagonism  of  the 
worker  to  the  employer.  According  to  syndicalism  not 
every  one  that  works  is  a  '  worker  ' ;  worker  means  wage- 
earner  or  manual  worker.  All  other  workers,  e.g., 
managers  and  professional  men,  are  included  in  the 
classes  which  are  regarded  as  the  deadly  enemies  of 
the  labourers.  It  is  thus  opposed  to  the  funda- 
mental principles  of  democracy.  Not  by  persuasion, 
or  by  constitutional  majority  legislation,  or  by  co- 
operation, is  the  ideal  of  syndicalism  to  be  attained,  buti 
by  ruthless  ruin  of  the  upper  and  middle  classes.  Dis- 
appointed with  the  results  of  socialism  as  seen  in,  say 
the  nationalisation  of  the  Post  Office  or  the  municipalis- 
ation  of  light  and  water,  the  syndicalist  asks  for  a  direct, 
immediate  class  war.  Dogmas  and  socialistic  formulae 
are  useless;  what  is  wanted  is  action. 

It  is  needless  to  criticize  syndicalism.  The  authors  of 
it  themselves  admit  that  the  theory  may  be  unsound  ;  what 
they  want1  is  action.  Action  of  the  kind  advocated  would 
inevitably  bring  back  similar  results  and  cause  a  revolu- 
tion in  the  meantime.  The  wiser  reformers  among  both 
employers  and  wage-earners  recognise  the  community  of 
interest  that  exists  between  labour  and  capital  and  this 
new  sympathy  is  leading  to  new  organisations.  Syn- 
dicalism is  destructive;  not  constructive.  The  syndicalist) 
has  little  idea1  of  how  the  workers  are  to  be  organised 
after  their  victory  over  the  middle  and  upper  classes. 
The  unfortunate  thing  is  that  syndicalism  undoubtedly 
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played  a  great  part  in  instigating  the  extraordinary  num- 
ber of  strikes  which  occurred  in  the  decade  before  1914. 

5.     The  true  end  of  the  State. 

Why  does  the  State  exist?     This  is  one  of  the  funda- 
mental questions  of  Ethics  and  Political  Science.     The 

erai  answers  given  to  the  question  are  manifold: 
each  writer  on  the  subject  has  his  own  solution. 
3Trom  the  earliest  days  when  thinkers  began  to 
speculate  on  civic  life  and  conduct,  attempts  have  been 
made  to  formulate  a  definite  end  for  the  state.  Political 
Science  is  as  old  as  Pericles,  but  the  Science  of  Pericles 
in  most  respects  is  very  different  from  the  Science  of 
to-day.  History  the  material  of  Political  Science  is  con- 
tinually changing,  and  Political  Science  changes  with  it. 
Both  the  material  of  the  Science  and  the  Science 
itself  are  in  a  continuous  process  of  evolution. 
History  gives  new  experience  and  new  experience 
implies  new  adaptations  in  the  Science.  The  conditions 
of  human  life  vary ;  facts  change  and  conflict.  Political 
Science  deals  with  what  was,  what  is,  and  what  ought 
to  be.  To  the  change  of  facts  is  lidded  the  change  of 
ideals.  Conflicting  facts  and  ideals  cannot  but  lead  to 
occasional  confusion  in  a  Science  in  which  the  subjects 
are  often  with  very  greatt  difficulty  reducible  to  a  single 
formula. 

To  the  ancients  the  state  was  an  end  in  itself.     Every 
detail  of  individual  life  was  a  matter  of  state  control. 
The  The  laws  of  the  state  related  to  the  minutest 

creek  particulars  of  everyday  life.     Individuals  were 

the  state     not  beings  with  separate  personal  rights :  they 
end  a"  were  mere  parts  of  a  state.      The  state  was  the 

itself.  supreme  fact  of  life,  and  the  efforts  and  actions 

of  individuals  had  to  flow  into  the  state  just  as  a  river 
flows  into  the   sea.       It  must  be  remembered   that  the 
Greeks  made  Tin  distinction  between  state  and  society. 
T^ow-a-davs  we  tend  to  regard  the  state  more  as  a  means 
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towards  the  realisation  of  an  end  than  an  end  in  itself; 
and  this  distinction  is  based  on  ai  distinction  latent  in 
modern  thought  between  state  and  society.  Freedom 
again,  to  the  Greeks,  was  not  so  much  a  political  as  a 
social  matter.  The  political  liberty  of  the  Greeks  made 
personal  rights  and  interests  completely  subservient  to 
the  state,  as  exemplified  by  ostracism,  an  institution  by 
which  any  one  who  was  regarded  as  dangerous  to  the  state 
was  expelled  from  it.  But  that  political  liberty  is  vastly 
different  from  modern  political  liberty.  Aristotle,  in 
distinguishing  the  various  forms  of  government,  divided 
them  into  normal  and  perverted ;  those  with  true  ends, 
and  those  with  false  ends.  Those  with  true  ends  existed, 
lie  said,  for  the  well-being  of  the  people  as>  a  whole  ;  those 
with  perverted  or  faJise  ends  existed  for  the  benefit  of  the 
governing  class.  False  ends  of  this  type  have  frequently 
been  pursued  in  practice,  though  no  state  could  exist  with 
such  a  theory  as  its  avowed  basis.  The  whole  course  of 
history  is  marked  by  the  attempts  of  classes  or  sections  to 
seize  power  for  their  own  benefit.  Up  to  modern  times 
superior  wealth  or  enlightenment  lias  frequently  enabled 
the  higher  classes,  although  relatively  few  in  numbers  to 
guide  the  policy  of  the  state  to  their  own  advantage. 
With  the  growth  of  democracy  this  tendency  is  rapidly 
disappearing;  in  fact  the  lower  classes,  it  is  often  said, 
are  seizing  power  for  their  own  benefit. 

Even  when  we  have  established  a  definite  and  satis- 
factory theory  of  the  end  of  the  state,  it  is  by  no  means 
easy  to  decide  how  far  any  given  policy  is  true 
viewsken  *°  ^at  en^-  Self-interest  often  blurs  the  good 
of  the  community  in  practice,  even  when  the 
state  is  universally  admitted  to  exist  for  the  good  of  the 
whole,  and  not  for  any  part  or  parts.  The  end  of  the 
state,  again,  has  frequently  been  regarded  as  something 
with  which  the  state  is  not  itself  concerned,  at  least  not 
as  an  active  agent.  The  end  of  the  state  is  determined 
for  it  by  an  external  power,  surh   as  the  will  of  God  or 
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the  forces  of  evolution.  The  state  according  to  this 
view  is  surely  an  instrument  in  the  hands  of  some  force 
outside  itself,  in  which  the  free-will  of  man  has  no  deter- 
mining' power.  The  theocratic  view  of  the  state  is  an 
example.^  The  Jewish  theory  of  the  state  was  that  the 
state  existed  to  further  the  ends  of  the  church,  both 
being  the  creations  of  the  will  of  God.  Modern  theory 
regards  the  state  as  a  human  institution,  not  an  impos- 
ition of  some  external  power.  Its  ends,  therefore,  are 
human  ends. 

Many  theories  of  the  end  of  the  state  are  not  so  much 
false  as  partial.     Writers,  in  their  zeal  to  bring  forward 
some  essential  ends  of  the  state  have  sometimes 
■'  partial  "  elevated  partial  ends  into  complete  or  final  ends. 
Ends.  This   is  particularly   the    case   with    writers  of 

certain    declared    tendencies    such    as    individualistic    or 
socialistic. 

Order  or  security  we  have  already  seen  to  be  the 
central  tenet  of  the  individualistic  school  of  thought. 
Though  capable  of  a  fairly  wide  interpretation, 
neither  order  nor  security  adequately  represents 
the  true  end  of  the  state.  Security  of  person  and  pro- 
perty is  indeed  a  primary  essential  for  the  well-being  of 
society,  but  as  a  complete  end  of  the  state  the  theory 
rests  as  we  have  seen  on  an  unsound  basis.  Some, 
indeed,  hold  that  the  preservation  of  order  is  essential  to 
the  continuance  of  the  present  scheme  of  things.  To  pre- 
serve the  present,  they  say,  at  least  guarantees  that  the 
future  will  be  no  worse  than  the  present.  On  the  other 
hand,  however,  we  live  in  a  world  of  imperfection  where 
not  even  the  most  optimistic  can  find  every  arrangement 
satisfactory.  To  exclude  the  possibility  of  progress,  as 
this  view  does,  is  not  only  a  mistaken  view  of  man  and 
society,  but  opens  the  way  to  retrogression.  Man  as  a 
moral  agent  works  towards  definite  ends,  but  this  theory 
regards  man  as  static. 
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Progress,    however,    cannot  be   regarded    as    an    end. 

2.  Progress   """*   *s   a   F?00^8   towards   an    end.     We   must 

determine  the  end  in  order  to  make  progress 
possible. 

Happiness   has  frequently  been  set  down   as   the  end 
of  the  state,  particularly  in  the  form  of  the  greatest  happi- 

3.  Happi-  ness  °f  *ne  greatest  number.  The  refutation  of 
n«ss  this  theory  belongs  more  properly  to  the  realm 
of  ethics.  The  theory  is  now  discarded,  but  although  un- 
sound, it  had  a  profound  influence  on  legislation,  especial- 
ly in  breaking  up  the  results  of  the  laissez-faire  theories. 
The  theory  itself  like  the  theory  of  laissez-iaire  is  indivi- 
dualistic. It  regards  society  as  merely  an  aggregation  of 
units,  each  unit  having  so  many  feelings.  Society,  how- 
ever, is  an  organic  whole,  not  a  mere  sum  of  individuals. 
The  theory  again  fails  in  the  fact  that  although 
society  is  an  organic  unity,  there  is  infinite  diversity  in 
the  unity.  No  two  individuals  agree  in  their  conception 
of  happiness.  There  is  no  standard  of  happiness  in  the 
world,  yet  the  theory  would  have  the  state  judge  what 
is  greater  or  less  happiness  among  the  citizens.  Happi- 
ness, further,  is  a  very  indefinite  term.  Happiness  is 
not  the  same  as  well-being.  A  pleasurable  feeling  in  oil 
the  individuals  of  a  given  society  is  by  no  means  a  proof 
that  that  form  of  society  is  ideally  perfect.  Another 
objection  to  the  theory  is  that  the  maximum  happiness 
in  any  given  society  might  coincide  with  -a  great  deal  of 
unhappiness  for  some — once  granted  that  happiness  can 
be  measured. 

As  a  rough  expression  of  the  ends  of  legislation  tbi« 
theory  expresses  valuable  truths,  and  it  deserves  credit 
for  the  humanitarian  legislation  which  it  undoubtedly 
helped  to  bring*  about.  Happiuess  is  a  natural  aim  for 
everyone  :  no  one  wishes  to  be  unhappy.  The  theorv  is 
a  common  sense  expression  of  the  ends  of  legislation  but' 
as  a  complete  expression  of  the  end  of  the  state  it  breaks 
down  on  closer  examination. 
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Utility   has  also   been    given   as   the  end  of  the  state. 

This  theory   says   that   every  action    of  the  government 

must  be  of  some  use.     As  a  rule  every  action 
4.  uti  ity.     ^g  o£  uge^  k^.  .j.  mus£  De  useful  for  Some  end. 

Usefulness,    like    progress,    implies    something    further. 
Utility  thus  confuses  end  and  means. 

Justice  which  has  frequently  been  given  as  an  end  of 
the  state  is  too  narrow.  Abstract  justice  excludes  other 
departments  of  human  life — such  as  the  econo- 
mic or  intellectual  life.  Justice  is  more  a 
condition  dependent  on  the  realisation  of  the  true  end. 
Complete  justice  too  involves  absolute  knowledge  which 
belongs  only  to  God.  If  justice  is  too  narrow,  then 
morality,  the  Platonic  notion  of  the  end  of  the  state  is 
too  wide.  The  state  can  control  only  the  overt  actions  of 
man.  The  dispositions  and  motives  of  the  moral  life  are 
outside  the  scope  of  the  state.  This  theory  is  true  inso- 
much as  the  end  of  the  state  must  be  ethical. 

It  would  be  easy  to  compile  many  other  formulae  of 
the  end  of  the  state  given  by  different  writers  or  poli- 
ticians. Many  of  these  scarcely  deserve  con- 
others,  sidera-tion  as  they  are  frequently  no  more  than 
the  casual  statement  of  practical  politicians.  In  the 
modern  world,  for  example,  democracy  is  sometimes  held 
to  be  the  end  of  the  state.  So  again,  many,  following 
Plato,  say  that  the  rule  of  one,  or  ideal  monarchy  is  the 
best.  There  is  obviously  confusion  here  between  the  end 
of  the  state  and  the  organisation  of  the  state.  The 
organisation,  whatever  it  may  be,  exists  for  a  certain 
end ;  to  call  the  organisation  the  end  is  to  confuse  means 
and  end. 

Other  false  or  partial  ends  we  have'  already  dealt  with. 
Liberty,  a  term  with  wide  connotation,  may  be  an  end 
among  other  ends,  but  it  is  not  the  sole  end.  In  the 
other  parts  of  this  bonk  we  have  seen  how  erroneous  may 
be  the  ideas  underlying  certain  aspects  of  liberty.  The 
phrase   Liberty,    Equality,    Fraternity,    the   watch- words 
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of  the  French  Revolution  has  been  given  as  an  end, 
but  its  meaning"  is  very  indefinite.  Equality  we  have 
dealt  with  in  our  analysis  of  Communism  and  Socialism. 
Fraternity,  or  brotherhood,  is  too  vague  a  term  to  be 
of  practical  worth. 

One   other  statement   of  the   end  of   the  state  requires 
notice,  viz.,  the  nationalist.  One  of  the  best  representa- 
tives   of    this    view    is    the    German    Political 

The 

Nationalist  Scientist,  Bluntschli.  Not  only  does  he  clear- 
ly give  the  nationalist  view  to  the  exclusion  of 
all  others,  but,  by  the  reservations  and  qualifications  of 
his  view  he  shows  the  inherent  weakness  of  the  theory. 
Let  us  examine   Bluntschli' s   theory. 

Bluntschli,    after      dismissing      various    theories     as 
improper   views  of   the  end   of  the   state,    gives   his   own 

...     view  in  these  words — "the  development  of  the 
Bluntschli's         ,.         ,  ...  ,,  p      f.  c      ,, 

statement     national     capacities,     the     pertecting     of     tne 

of  •*■  national  life,  and  finally,  its  completion."     He 

adds,  as  a  qualification  to  his  theory,  "provided, 
of  course,  that  the  process  of  moral  and  political  develop- 
ment shall  not  be  opposed  to  the  destiny  of  humanity." 
He  goes  on  to  say  that  "  the  life-talsk  of  every  individual 
ia  to  develop  his  capacities  and  manifest  his  essence.  So, 
too,  the  duty  of  the  state  is  to  develop  the  latent  powers 
of  the  nation  and  to  manifest  its  capacities."  The  state 
has  thus  a  double  function,  the  maintenance  of  national 
powers,  and  their  development:  "it  must  secure  the  con- 
quests of  the  past,  and  it  must  extend  them  in  the 
future." 

Bluntschli  adopts  this  statement  of  the  end  of  the  state 
in  preference  to  the  public  welfare,  which  was  the  Eoman 

view  of  the  end  of  the  state.  He  agrees  that 
Critieism  the  Eoman  view  is  above  criticism  "if  one  re- 
National  ist  gards  the  natural  limits  of  the  state,  and  espe- 
view.  cially  the   judicial    order   and   administration.    ^ 

and  if  one  avoids  trespassing  upon  matters 
outside  those  limits,  such  as  the  free  life  of  the  individual 
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and  of  religious  communities."  Public  welfare  is  an  in- 
dispensable  element  in  the  policy  of  every  state,  yet  the 
expression  is  insufficient.  In  times  of  extraordinary 
crises  the  state  has  to  risk  its  existence  to  save  its  honour. 
Belgium  at  the  beginning  of  the  Great  War  could  have 
saved  its  citizens  by  accepting  the  conditions  of  Germany, 
yet  Belgium  preferred  to  fight  for  her  honour.  Bluntschli 
recognises  that  certain  states  by  weakness  or  cor- 
ruption have  no  right  to  continue  in  independent  exist- 
ence. No  unprejudiced  German  or  Italian,  he  says,  can 
regret  the  destruction  of  the  petty  states  which  led  to 
their  fusion  into  more  important  wholes.  Yet  Bluntschli 
does  not  consider  that  the  public  welfare  covers  such 
cases,  and  he  enunciates  his  nationalistic  theory  to  cover 
the  defects  of  the  other. 

The  chief  difficulty  of  Bluntschli's  theory  is  contained 
in  his  proviso  ' '  provided  that  the  process  of  moral  and 
political  development  shall  not  be  opposed  to  the  destiny 
of  humanity."  The  destiny  of  humanity  is  therefore  a 
necessary  mndition  of  his  state  end.  The  development 
of  national  capacities  is  justifiable  only  in  so  far  as  it 
does  not  oppose  the  destiny  of  humanity.  Obviously 
therefore  tne  national  end  is  not  a  final  end,  but  only  a 
relative  or  conditional  end.  The  destiny  of  humanity  is 
the  end. 

In  Bluntschli's  theory  two  things  are  evident — that  there 
is  a  narrower  end  and  a  wider  end.  This  division  really 
depends  on  the  distinction  between  state  and  society,  a 
distinction  which  is  becoming  more  and  more  marked  in 
the  modern  world.  In  the  Great  "WW  when  one  might 
have  expected  the  nationalist  theory  to  be  at  its  maxi- 
mum, it  was  the  wider  end  of  humanity  about  which  we 
heard  most.  The  fight  of  Germany  versus  the  rest  of 
the  world  was  a  fight  of  social  and  ethical,  as  well  as  of 
political  ideals.  The  future  of  humanity  was  regarded 
as  more  important  than  the  future  of  this  or  that  state. 
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This  brings  out  the  objection  to  the  individualistic  ten- 
dency of  the  nationalistic  theory.  We  have  seen  alreadj7 
that  a  proper  view  of  the  individual  implies  others  as 
well  as  the  self.  The  state,  regarded  as  in  the  national- 
istic theory,  as  the  individual  writ  large,  is 
open,  to  the  same  objections  as  John  Stuart  Mill's  theory 
of  individuality.  National  individuality  may  develop 
selfishly  to  tho  detriment  of  society  as  a  whole.  The 
nation  state  may  become  self-centred  or  eccentric  to  the 
exclusion  of  more  universal  principles  of  development. 
This  does  not  imply  that  national  characteristics — such  as 
we  understand  by  "Americanism" — are  bad;  national 
diversity  like  individual  diversity  gives  a  fuller  meaning 
to  the  social  whole ;  but  national  development  which  en- 
dangers the  whole  of  society  as  seen  in  the  recent  Ger- 
man development  is  undoubtedly   bad. 

In  the  modern  world  we  are  more  and  more  tending 
to  look  beyond  the  boundaries  of  the  state  for  an  ideal. 
Professor  Internationalism  is  gradually  replacing  nation- 
Burks'  alism.  The  distinction  of  the  state  and 
society  as  a  whole  is  becoming  more  and 
more  marked.  The  Greeks  regarded  the  state  as 
an  end  in  itself:  the  ends  of  individuals  or  society  had 
no  place  by  themselves.  The  tendency  in  the  modern 
world  is  just  the  opposite,  viz.,  to  regard  the  state  as  a 
means.  The  state,  however,  is  a  necessary  factor  in 
social  organisation,  and  as  such  it  has  essential  func- 
tions. Professor  Burgess,  of  Columbia  University,  New 
Yoriki,  definitely  separates  the  ends  of  the  state  into 
three  distinct  parts — primary,  secondary,  and  ultimate. 
This  division  is  very  largely  accepted  in  modern  Political 
Science  as  giving  the  most  satisfactory  sohition  to  a 
vexed  question. 

Strictly  speaking  there  can  be  only  one  end,  the  ulti- 
mate end,   but  for  purposes  of   exposition  the  tripartite 
division  of  Professor  Burgess  is  most  useful. 
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The  primary  ends  of  the  state  are  simply  to  secure  the 
primary  conditions  of  the  ultimate  end,  which  is  the  per- 
fection of  individuals  and  mankind  as  a  whole,  or  simply, 
the  free  and  full  development  of  human  life.  This  end 
may  be  realised  in  a  world-state  or  among-  a  humanity  so 
perfect  that  state-forms  are  not  necessary.  As  the 
human  race  is  at  present,  individual,  states  are  necessary. 
The  area  of  states  is  determined  largely  by  the  area 
which  experience  shows  is  compatible  with  self-govern- 
ment. The  nation  state  must  maintain  order  and  secu- 
rity of  person  and  property.  This  is  essential  before  any 
progress  to  a  higher  end  is  possible.  Stable  govern- 
ment, giving  security  from  external  attacks  in  internal 
disorder,  is  a  pre-requisite  of  moral  advancement. 

Once  stable  government  is  secured,  progress  is  pos- 
sible. This  progress  must  first  take  place  in  the  nation, 
where  the  state,  while  securing  the  primary  essentials1, 
must  remove  all  barriers  which  stand  in  the  way  of  1he 
realisation  of  the  highest  type  of  life.  The  sphere  of  -gov- 
ernment in  relation  to  the  individual  must  be  marked 
out.  This  will  vary  from  state  to  state  according  as  the 
primary  ends  have  been  achieved.  The  state  will  make 
room  for  the  full  and  free  development  of  the  individual. 
The  individual  of  course  must  be  understood  as  the  social 
individual  living  with  others  in  a  social  whole.  The 
independence  of  the  state,  leading  often  to  much  sacri- 
fice of  individual  life,  is  justified  from  this  point  of 
view.  It  preserves  its  independence  for  the  good  of  it5* 
subjects. 

Any  expression  of  the  end  of  the  state,  to  meet  the 
various  conditions  must  be  very  general.     No  better  ex- 
pression has  vet  been  formed  than  Aristotle's 

Concision.  dictum  «  The  gtate  comes  into  he{ng  for  the 
sake  of  mere  life  :  it  continues  to  exist  for  the  sake  of  the 
good  life." 
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6.     Classification  of  Government  Functions. 

Tiie  enunciation  of  a  vague  formula  of  state  ends  is  a 
very  indefinite  guide  to  giving  a  list  of  governmental 
functions.  Government  action  means  government  inter- 
ference of  some  kind,  and  we  nave  seen  the  widely  diver- 
gent views  held  by  v  various  thinkers  on  that  point.  To 
the  divergence  of  theory  is  added  great  divergence  in 
practice.  The  extent  and  the  effect  of  government  action 
varies  greatly  with  the  social  and  economic  condition  of 
different  peoples.  The  growing  complexity  of  political 
and  especially  economic  relations  makes  it  extremely 
difficult  to  say  what  government  activity  is  justified  and 
what  is  not.  Not  only  in  the  world  as  a  whole  but  in  each 
state,  conditions  are  changing  rapidly,  and  political  re- 
gulation is  apt  to  follow  the  line  of  least  resistance  rather 
than  any  preconceived  theory  of  state  ends.  The  ten- 
dency is  for  government  to  take  over  more  and  more 
control — to  be  more  collieetivist  than  individualist.  It 
is  difficult,  moreover,  to  foretell  both  the  direction  and 
result  of  many  modern  movements.  Modern  governments 
work  on  the  principle  that  interference  is  justified  where 
government  can  predict  the  effects  of  governmental  action, 
and  where  it  can  also  predict  the  likely  effects  if  no 
government  interference  takes  place. 

In  claissifying  state  functions  certain  broad  lines  of 
distinction  are  obvious,  these  lines  being  determined 
Ganerai  partly  by  a  survey  of  the  actual  practice  of 
tiona.  existing  civilised  governments,  and  partly  from 

the  nature  of  the  state  itself. 

First,  there  are  the  fundamental  functions,  neceissatrv 
or  indispensable,  normal  or  constituent  (for  all  these 
name?  have  been  used  to  designate  them). 

Ml 
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These  are  the  functions  which  each  government  must 
undertake  to  ensure  the  existence  of  the  state.        These 

.    e..  —      functions     are      fundamental.     They     include 
J.  Funda-  .  i         j    • 

mental  the  maintenance  of  security,  external  and  m- 
Functions.  Vernal,  0£  person  and.  property.  These 
functions  hatve  been  variously  termed  fundamental, 
primary,  original,  necessary,  essential,  indispensable  or 
normal   functions. 

President  Wilson  summarises  these  as  follows :  — 
president  !•    The  keeping  of   order  and  providing  for 

Wilson's       the   protection   of    persons   and   property   from 
(•lassinc*  .  ••  i        i  . 

ation.  violence  and  robbery. 

(2)  The  fixing  of  the  legal  relations  between  man  and 
wife  and  between  parents  and  children. 

(3)  The  regulation,  of  the  holding,  transmission,  and 
interchange  of  property,  and  the  determination  of  its 
liabilities  for  debt  or  for  crime. 

(4)  The  determination  of  contract  rights  between 
individuals. 

(5)  The  definition  and  punishment  of  crime. 

(6)  The  administration  of  justice  in  civil  cause. 

(7)  The  determination  of  the  political  duties, 
privileges,   amd  relations  of  citizens. 

(8)  Dealings  of  the  state  from  external  danger  or  en- 
croachment and  the  advancement  of  its  international 
interests. 

Secondly,  there  is  the  vast  number  of  functions  which, 
though  not  necessary  to  the  existence  of  the  state  are 
2.  Minis-  actually  undertaken  by  the  majority  of  modern 
trant  civilised      governments.        President      Wilson 

Functions.    jumpS  them   together   under   the   term    Minis- 

trant.     These  ministrant  functions  vary  from  state  to 
state  according  to  the  prevailing  opinions  and  conditions 
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of  the  people.     President  iWilson  sums  them  up  under 
the  following-  heads  :  — 

(1)  The  regulation  of  trade  and  industry.  Under  this 
head  he  includes  the  coinage  of  money  and  the 
President  establishment  of  standard  weights  and  measures. 
ciassific-  laws  against  forestalling  and  engrossing,  the 
ation.  licensing  of  trades,  etc.,  as  well  as  the  great 
matters  of  tariffs,  navigation  laws,  and  such  like. 

(2)  The  regulation  of  labour. 

(3)  The  maintenance  of  thoroughfares, — including 
state  management  of  railways  and  that  great  group  of 
undertakings  which  we  embrace  within  the  comprehensive 
term  "  Internal  Improvements." 

(4)  The  maintenance  of  postal  and  telegraph  systems, 
which  is  very  similar  in  principle  to  (3). 

(5)  The  manufacture  and  distribution  of  gas,  the  main- 
tenance of  water  works,  etc. 

(6)  Sanitation,  including  the  regulation  of  trades  for 
sanitary  purposes. 

(7)  Education. 

(8)  Care  of  the  poor  and  incapable. 

(9)  Care  and  cultivation  of  forests  and  like  matters, 
such  as  the  stocking  of  rivers  with  fish. 

(10)  Sumptuary  laws,  such  as  '  prohibition '  larws. 
Not  only  do  these  functions  vary  from  government  but 

the  actual  extent  of  government  control  varies.  State - 
railways,  for  example,  are  directly  managed  by  the  gov- 
ernment, but  government  may  control  railways  by  letting 
them  to  private  companies  or  by  stringent  regulation. 
Only  a  detailed  analysis  of  all  modern  institutions  would 
give  a  satisfactory  answer  to  this  question. 

To  sum  up,  it  is  clear  that  it  is  impossible  to  fix  any 

definite  line  of  interference  over  which  government  should 

not  step.      Circumstances   vary   so  much   from 

one  country  to  another  that  what  is  regarded  aa 

justifiable  interference  in  one  might  be  justly  resented 
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in  another.  National,  exigencies,  again,  may  lead  to  gov- 
ernment interference  in  a  way  which  lew  would  approve 
of  in  normal  times.  In  the  Grea  European  "War,  for 
example,  government  was  accepted  as  the  one  managing 
agent  in  the  vast  complex  of  military,  economic  and  in- 
tellectual life  by  individualist  and  socialist  alike. 

Several  theories,  however  unsound,  have  served  their 
day  and  g-eneration  well,  for  example,  the  individualistic 
theory;  but  the  police  duty  as  the  chief  function  of  the 
state,  is  however,  now  generally  rejected.  The  further- 
ance of  literature,  the  encouragement  of  art  and  inven- 
tion are  now  regarded  as  normal  government  functions; 
while  the  increasing  complexity  of  social  and  economic 
life  is  demanding  more  and  more  the  moderating  authority 
of  governments.  In  spite  of  all  this,  liberty  is  not  dimi- 
nishing, but  growing.  An  increase  in  legislation  does 
not  involve  a  decrease  of  freedom ;  in  fact  experience  has 
amply  demonstrated  in  the  last  century  that  legislation 
is  necessary  to  remove  barriers  in  the  way  of  progress. 
With  the  extension  of  the  powers  of  the  people  in  both 
local  and  central  government,  legislation  merely  ex- 
presses their  own  will.  Laws  are  largely  self-imposed, 
which  surely  is  the  realisation  *n  large  part  of  the  ideal 
of  liberty. 


CHAPTER     XXI. 

THE  GOVERNMENT  OF  BRITAIN. 
1.     Historical. 

To  understand  the  present  form  of  government  in  the 
United  Kingdom,  the  student  must  have  a  grasp  of  the 

historical  conditions  and  institutions  which 
General         have   preceded    it.       No    modern    government 

has  had  a  more  continuous  historical  develop- 
ment than  the  British.  At  the  present  time,  when  dynas- 
ties have  been  driven  out  or  have  fled,  when  sudden 
revolutions  have  upset  both  political  and  social  structures, 
the  British  constitution  stands  secure.  Amid  the  shifting 
sands  of  reconstruction  following  the  Great  "War  the 
British  Kingship  has  remained  as  firm  as  at  rock.  The  ex- 
planation of  this  lies  in  the  gradual  evolution  of  British 
political  institutions  and  in  the  firm  basis  which  these 
institutions  have  given  to  individual  freedom.  Modern 
British  political  institutions,  therefore,  can  be  appre- 
ciated only  by  a  study  of  the  relations  they  bear  to  their 
historical  antecedents. 

The  first  stag*e  of  development  we  must  note  is  in  the 
Anglo-Saxon  period,  prior  to  the  Norman  conquest.  Dur- 
The  Anglo-  mP  *n^s  period  England  was  divided  into  sever- 
saxon  al  kingdoms,    each   independent  of  the  others. 

period.  After  the  Romans  withdrew  from  Britain,  the 

new  conquerors,  the  Jutes,  Angles,  and  Saxons  establish- 
ed their  own  forms  of  government.  The  Roman  organis- 
ation did  not  last  as  it  did  in  France.  The  Teutonic  in- 
vaders gathered  together  in  communities  similar  to  those 
they  had  left  in  Germany.  But  their  life  was  largely  a 
life  of  war.  Not  only  had  thev  to  defeat  the  indigenous 
Britons,    but    the    kingdoms    had    a    long    struggle    for 
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supremacy  among  themselves.  From  this  arises  the 
characteristic  nature  of  the  Anglo-Saxon  kingship.  The 
king  originally  was  a  war  leader.  He  was  both  king 
and  general.,  At  first  there  were  as  many  kings  as  there 
were  armies,  or  rather  war-bands.  As  the  stronger  armies- 
subdued  the  weaken  many  of  the  smaller  "kingdoms" 
disappeared,  till  at  last  one  of  the  kingdoms,  "Wessex, 
the  kingdom  of  Alfred  the  Great,  became  supreme  over 
England.  As*  far  as  we  can  judge,  the  Anglo-Saxon 
kingship  was  partly  hereditary  and  partly  elective.  It 
was  also  sacred  and  patriarchal.  The  kings  were  elected 
by  the  chief  men  of  the  iribe  or  kingdom,  but  the  election 
was  confined  as  a  rule  to  one  family,  which  was  looked 
on  as  sacred.  But  as  the  king  was  also  war  leader,  the 
king  elected  had  to  be  an  able  general,  so  that  the 
eldest  son  was  not  necessarily  elected  to  succeed  his 
father.  The  king  acted  in  consultation  with  the  elders. 
He  was  military  leader,  fiual  executive  authority,  and 
also  final  judge.  His  judgments,  or  ' '  dooms, ' '  were 
both  laws  and  judicial  decisions. 

Associated  with  the  king  was  the  Council  of  "Wise 
Men  or  "Witenagemot.  This  Witenagemot  is  the  ulti- 
mate origin  of  the  modern  parliament  of  the 
^  Witena- Tjnited  Kingdom.  The  "Witenagemot  had  no 
regular  constitution.  It  was  summoned  at 
the  king's  will,  and,  as  far  as  we  can  judge, 
it  was  composed  of  the  chief  men  of  the  time — the  king's 
relations,  the  chief  officers  of  the  government,  the  leaders 
of  the  army,  the  church  dignitaries,  and  the  greater 
landed  proprietors,  or  thegns.  There  was  no  election. 
The  members  were  summoned  by  the  king.  The 
"Witenagemot  met  at  irregular  intervals,  about  three  or 
four  times  a  year.  It  made  laws,  imposed  taxes,  made 
appointments,  and  also  heard  cases.  It  elected  the  king 
and  could  also  depose  him,  so  that  from  the  earliest  day* 
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in  English  constitutional  history  the  head  of  the  execuv 
tive  was  to  some  extent  responsible  to  the  legislature. 
The  actual  powers  exercised  by  the  Witenagemot  depend- 
ed largely  on  the  king.  A  strong  king  acted  largely  by 
himself;  but  the  formal  meetings  of  the  Council  of  the 
Wise  Men  kept  alive  at  least  the  idea  of  constitutional 
government. 

Another  permanent     contribution    of  the  pre-Norman 
days  to  the  English  government  was  the  system  of  local 
administration.      The   early  communities   were 
Administr-    organised  in     townships,     boroughs,   hundreds, 
ation.  an(j   slxires-        The  township   was   the  smallest 

unit  of  administration.  It  comprised  the  village,  with 
its  arable  lands,  woods,  etc.  Its  central  organisation 
was  the  town-moot,  or  town  meeting,  which  was  attended 
by  all  freemen  in  the  area.  The  chief  officer  of  the 
town-moot  was  the  reeve.  The  borough  was  similar  to 
the  township,  only  its  area  was  wider.  The  hundred 
was  a  collection  of  townships.  There  was  a  hundred- 
moot,  which  is  important  as  it  contained  the  germs  of 
representative  government.  It  was  composed  of  the 
reeve,  some  clergy,  and  the  "  four  best  men  "  of  each 
township  and  borough.  The  chief  official  of  the  hundred 
was  the  hundred  man,  who  was  sometimes  elected  an3 
sometimes  nominated  by  the  chief  local  landowner.  The 
hundred-moot  met  once  a  month,  and  transacted  civil, 
criminal,  and  ecclesiastical  business.  Above  the  hundred 
wars  the  shire,  the  head  of  which  was  the  ealdorman, 
who  was  appointed  by  the  king  and  Witenagemot. 
Under  him  was  the  shire-reeve  (sheriff),  who  later  be- 
came the  chief  official.  The  shire-moot  was  presided  over 
by  the  ealdorman,  or  by  the  bishop,  the  bishop's  diocese 
or  area  being  the  same  as  that  of  the  shire.  The  shire- 
moot  theoretically  was  composed  of  all  the  freemen  of 
the  shire,  but  they  usually  acted  through  representatives. 
The  reeves  as  a  rule  actefd  as  the  representatives.     The 
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shire-moot  was  really  a  mixed  assembly — partly  repre- 
sentative, partly  primary.  It  transacted  the  shire  busi- 
ness, civil,  criminal  and  ecclesiastical. 

With  the  Norman  Conquest  a  complete  change   came 
over  the  administrative  system  in  England.     The  feudal 

system  had  developed,  during  the  earlier  period 
conquest13"  alQd  now    the    f  eudalisation    of    England    was 

complete.  The  king  now  became  supreme. 
Local  liberties  and  privileges  were  abolished.  All  the 
administration  was  centralised  in  the  king.  The  ealdor-. 
man  of  the  shire  was  abolished  and  his  place  taken  by 
the  shire-reeve  or  sheriff,  who  was  the  direct  agent  of  the 
king.  William  the  Conqueror  confiscated  large  tracts 
of  land,  and  gave  them  to  Norman  nobles  on  the  feudal 
basis.  The  local  feudal  landlords  or  barons  administered 
their  own  areas.  The  townships,  boroughs,  and  hundreds 
lost  their  previous  powers.  Baronial  courts  took  their 
place. 

The    centralisation    of    authority  in  the  king  made  a 
more  complete  organisation     of   the  central  government 
necessary.     "William   organised  two   great  departments — 
the  department  of  justice  and  the  department  of  finance. 
These    were    presided    over    by    members    of    the    royal 
family,   who  had   the  services  of  expert  officials.     The 
head  of  the  department  of  Justice  was  the  Lord  Chan- 
cellor:  the   head    of  the   Finance    department,     or   Ex- 
chequer, was  the  Treasurer.       The  principal  officials  of 
these  departments  formed  one  body  of  officials,  viz.,  the 
Permanent  Council.     They  were  known  as  barons  of  the 
Exchequer   or    as   Justices,    according   to    their   duties. 
These   departments  form  the  foundation   of  the  modern 
departments. 

King  William  claimed  to  be  king    not    by    conquest, 
but  by  succession  and  natural  right.     Accordingly,  he 
tried  to  follow  the  customs  of  the  people      He 
council63*   was   elected   king  in  accordance   with   ancient 

custom.       He     continued     the     Witenagemot 
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but  under  a  new  name  and  with  a  completely 
altered  character.  The  new  Council  was  known  as  the 
magnum  or  commune  concilium  (Great,  or  Common 
Council).  The  membership  was  regulated  according-  to 
feudal  usage.  The  tenantst-in-chief  of  the  king,  along 
with  the  chief  ecclesiastics  (archbishops,  bishops,  and 
abbots)  were  entitled  to  attend.  Latterly  the  ecclesiastics 
attended  not  because  of  their  position  in  the  Church, 
but  because  of  their  tenure  of  land.  Land  ownership  was 
the  basis  on  which  the  Great  Council  was  constituted. 
From  the  Great  Council,  in  the  course  of  time,  developed 
the  modern  Parliament,  Cabinet  and  Courts  of  Law. 

The  Great  Council  is  the  direct  forerunner  of  Parlia- 
ment.    It   met  three  times   a   year,    but  as  the    work   of 

The   perma- a<^m*n*s*ra^011  *s   continuous,   the  king   found 
ment  it  necessary  to  choose  an  inner  council  of  per- 

manent officials,  leading  ecclesiastics,  and  other 
bishops  and  barons  whom  the  king  wished  to  choose. 
This  was  the  Permanent  Council.  It  had  no  fixed  com- 
position. The  king  chose  those  whom  he  considered  most 
fitted  to  give  him  advice  and  carry  on  the  work  of  the 
realm.  TEe  Council  was  smaller  than  the  Great  Council, 
and  was  always  at  hand  to  give  advice  and  perform  the 
administrative  work  of  the  country.  Its  powers  were 
practically  the  powers  of  the  king.  It  was  the  central 
legislative,  executive  and  judicial  body  of  the  realm. 
It  was  the  instrument  for  carrying  out  the  king's  will. 

The  Permanent  Council  gradually  split  up  into  smaller 
bodies,  and  these  bodies  ultimately  superseded  the  parent 
body.  The  Permanent  Council  in  course  of  time 
ment°oi  theDecani©  the  Privy  Council,  and  ultimately  the 
£?rmcnnent  ^aDinet.  The  king  used  to  summon  to  the 
Council  lawyers  and  others  specially  qualified 
for  particular  kinds  of  work.  The  lawyers  and  those 
whose  duties  were  mainly  financial  gradually  split  off 
from  the  rest  of  the  Council  and  formed  distinct  Courts, 
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according  to  the  particular  type  of  function  they  per- 
formed. Thus  from  the  Permanent  Council  there  arose : 
(a)  The  Court  of  Exchequer,  which  had  jurisdiction  over 
the  Crown  finances;  (b)  The  Court  of  Common  Plea*, 
which  dealt  with  civil  cases  between  subject  and  sub- 
ject; (c)  The  Court  of  Kind's  Bench,  the  nominal  presi- 
dent of  which  was  the  king.  This  court  had  jurisdiction 
over  cases  not  assigned  to  other  courts ;  (d)  The  Court  of 
Chancery,  the  President  of  which  was  the  Chancellor. 
It  dealt  with  equity  cases.  These  judicial  committees 
were  co-ordinate  in  authority.  Appeal  lay  from  them  to 
the  Kins?  in  Council. 

In  the  meantime  the  Great  Council  was  slowly  develop- 
ing into  what  it  finally  became,  viz.,  the  English  legis- 
lature as  it  now  is.     After  the  reign  of  William 
nwnt°of  the the     Conqueror    the    course    of    constitutional 
Great  .growth  was  marked  by  onlv  minor  incidents  till 

the  Great  Charter  of  '1215!     Till  1215  the  only 
incidents  of  note  were  the  guarantee  of  the  liberties  of  his 
subjects  in  1100  by  King  Henry  I.     This  proclamation 
was  issued  as  a  result  of  the  arbitrary  and  unjust  adminis- 
tration of  his  brother,  William  II  (Rufus).    In  it  he  pro- 
mised   to   observe   the  laws  of    King   Edward    (the    Con- 
fessor), as  amended  by   William  the   Conquerer.    and   to 
give  good  justice  to  everybody.       Henry  I  reorganised 
and  strengthened  the  administrative  system  of  his  father : 
hence    he    has    been    called    the    father   of    the    English 
bureaucracy.     But  he  also  gave  liberal  charters  of  self- 
government     to     towns     such     as     London;    thus    also 
he    is    the   father    of    English    municipal    government. 
Henry  I's   organisation   was    still   further   developed  by 
Henry  II,  who  had  to  clear  up  the  legacy  of   anarchy 
left  by  King  Stephen,     Henry  II  is  notable  for  having 
introduced  the  jury   system,  for  having  appointed  pro- 
fessional administrators  instead  of  landowners  as  sheriffs, 
for  his  introduction  of  scutage  or  money  payment  in  place 


POLITICAL   SCIENCE.  525 

of  military;  service,  and,  for  his  frequent  summoning  of, 
and  the  definite  position  he  gave  to  the  Great  Council. 
His  successor,  Richard  I,  still  further  strengthened  the 
monarchy,  but  the  next  king,  John,  represents  the  ex- 
treme limit  of  royal  power.  Unpopular  with  all  classes 
because  of  his  territorial  losses  in  France,  and  especially 
unpopular  with  the  barons  and  clergy  for  his  high-handed 
treatment  of  them,  he  had  to  concede  to  these  barons  and 
clergy,  who  also  represented  popular  feeling,  the  famous 
Great  Charter  of  1215. 

The  Great  Charter  contained  sixty-three  clauses,  many 
of  which  were  demands  for  the  redress  of  temporary  and 
minor  grievances.  Many  of  its  clauses  recount 
Charter".63*  the  feudal  rights  of  the  barons  and  demand  re- 
dress for  wrongful  exactions.  One  clause,  for 
example,  demands  that  the  King's  Court  shall  not 
encroach  on  the  baronial  courts.  The  clauses  which 
are  of  first  importance  in  English  constitutional  history 
are  those  dealing  with  the  general  government  of  England. 
There  is  to  he  no  taxation  without  the  consent  of  the 
Great  Council.  The  Great  Council  is  to  consist  of  all 
barons,  who  are  to  be  summoned  by  individual  writs,  and 
of  all  smaller  tenants-in-chief  who  are  to  be  called  by  a 
general  summons  by  the  sheriff.  The  Great  Council  thus 
is  a  purely  feudal  body,  for  the  sub-tenants  and  towns- 
people were  not  taken  into  account.  A  large  number  of 
clauses  deal  with  the  administration  of  justice.  The 
royal  courts  are  to  be  permanently  situated  in  West- 
minster; no  man  is  to  be  tried  or  punished  more  than 
once  for  the  same  offence;  no  one  can  be  kept  in  prison 
without  trial,  and  the  trial  must  be  within  a  reasonable 
time,  before  a  jury  of  his  equals.  Other  clauses  deal 
with  the  freedom  of  the  church  and  the  means  proposed 
to  moke  King  John  observe  the  Charter. 
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King  John,  in  J  213,  had  tried  to  secure  the  support  of 
the  middle  classes  by  summoning  four  "discreet  men' 
from  every  shire  to  a   Council   (which  never 
me  Re  res  met)  &*  Oxford.     The  interest  of  this  attempt 
entative       of  John  is  that  it  revived  the  representative  idea. 
TheaSRise     The  representative  idea  had  existed  in  the  old 
of  Pariia-     shire-moot,  but  had  been  lost  in  the  centralised 
feudal     monarchy     of     the     Normans.       The 
practice    of     electing    assessors     for     property 
valuation     prior     to     tax     assessments,     and     of     elect- 
ing  jurors   for  criminal    cases  before    the  King's  Court 
had    kept    the   idea    alive,    but    it    was    the    affirmation 
of   the  principle  of    Taxation-by-Consent  in   the  Charter 
that  gave  the  first  real  impetus  to  representative  govern- 
ment. -  The  historical  stages  of  development  are  marked 
by  (1)    Simon  de  Montfort's   Parliament,    in   1265,    and 
(2)  Edward  I's  Parliament  of  1295.   In  Montfort's  Parlia- 
ment the  barons,  clergy,  and  four  knights  from  each  shire 
were  summoned.     He  also  summoned  two  citizens  from 
each  city  and  two  burgesses  from  each  borough.     This 
was  the  first  time  that  the  representatives  of  towns  were 
brought  into  touch  with  the     old     feudal  -  nobility.     To 
Edward  I's  "  Model  "  Parliament  of  1295,  about  400  mem- 
bers were  summoned.     Along  with  the  high  ecclesiastics, 
the  earls,  barons  and  knights,  citizens  and  burgesses  were 
•summoned  as  in  Montfort's  Parliament,  and  the  lesser 
clergy  were  represented  by  proctors.     Both  Montfort  and 
Edward   I   summoned   these   parliaments   as   temporary 
political  expedients,  but  after  Edward's  time  the  system 
became  a  normal  one,  and  in  the  next  century  the  Par- 
liament assumed  its  modern  form.     As  in  contemporary 
France,  there  were  three  distinct  "  Estates  "  or  classes — 
the  nobles,  clergy,  and  commons.  In  France  these  Estates 
deliberated  separately,  in  three  houses.     In  England  the 
Estates   originally   decided   their  respective    amounts   of 
subsidy  separately;  but  they  never  definitely  split  into 
£hree  chambers.     Gradually  the  lesser  clergy  withdrew 
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from  Parliament  and  formed  a  separate  ecclesiastical  body 
of  their  own,  known  as  Convocation.  The  greater  clergy 
and  the  greater  barons  drew  together  and  formed  a  single 
House,  the  House  of  Lords.  The  lesser  barons,  the 
knights,  citizens  of  the  towns  and  burgesses  joined  and 
formed  the  House  of  Commons.  Thus,  by  the  middle  of 
the  fourteenth  century,  Parliament  was  divided  into  the 
House  of  Lords  and  the  House  of  Commons,  the  form 
that  it  has<  preserved  till  the  present  day. 

During  the  century  following  the  Model  Parliament, 
the    fourteenth,    the  powers    of  the    parliament    became 
more     definite.       Two     things     m     particular 
Growth  of    were     established — first,     the     principle     that 
parliament,  the     crown     could    not     impose     taxes     with- 
out    its    consent,     and    second,     that     it    had 
the    actual    power    of    imposing    taxes.      These    finan- 
cial   powers     are    important,     as     it    was     from     these 
that   grew   the   definitely   legislative   powers   of   Parlia- 
ment.    As  a  legislative  assembly,  Parliament  was  at  iirsi 
only  advisory.     The  laws  were  made  by  the  King  with 
the  assent  of   the  magnates,    and  at  the  request   nf  the 
commoners.     But  Parliament  seized  the  financial  power, 
and  the  assertion  of  its  power  in  course  of  time  secure! 
for  itself  the  initiative  in  legislation,  leaving  the  power 
of  veto  or  assent  with  the  King.    In  Edward  II's  reign, 
ihe  king,  eatrls,  barons,   and  commons  (i.e.,  king,  lords, 
and  commons)  were  theoretically  looked  on  as  equal  its 
legislative  power ;  but  as  yet  actually  the  Commons  had 
no  power  of  initiation.      They  were  only    'petitioners." 
In   Henry  YI's  reign  the  Commons  secured  the  right  of 
initiating  legislation  equally  with  the  Lords. 

During  the  Tudor  and  Stuart  periods  England  passed 

from  absolutism  to  constitutional  government.    The  pro 

cess  was  marked  Dy  a  severe  struggle,  culmin- 

Tudor  and    atirig  in  the  death  of  one  king  and  the  expulsion 

pXd-s.        of  another.     But,  in  spite  of  the  Great  Rebellion 

and  the  Revolution,  the  continuity  of  develop- 
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inent  was  not  broken.  There  was  no  sudden  and  com- 
plete change,  as  in  the  French  Revolution.  There  were 
many  notable  events  and  notable  laws  and  documents,  but 
gradually  and  securely,  the  actual  machinery  of  govern- 
ment moulded  itself  according  to  the  needs  of  the  nation, 
without  any  sudden   break. 

The  Tudor  period,   from  1485 — 1603,   was  a  period  of 
absolute  rule.     The  absolutism  was  both  necessary  and 

popular.  The  many  wars  of  the  time  re- 
The  Tudor  quired  strong  executive  government,  and  they 
Period.         aiso   rdlse&   the   national   spirit.       The    Tudor 

monarchs  were  strong;  they  acted  at  times  in 
ihe  most  absolute  manner,  but  they  were  popular.  Their 
executive  government  prevented  the  rapid  develop- 
ment of  Parliament.  Nevertheless  much  internal  legis- 
lation was  passed,  and  the  Elizabethan  period  was  the 
most  prolific  in  literature  in  the  whole  range  of  English 
history. 

The  Tudor  tradition  of  executive  government,  with  dis- 
regard for  Parliament,   was  carried  on  by  the  first  two 

Stuart  Kings — James  1  and  Charles  I.  But  in 
pe1riodStuart  their  case  the  struggle  between  the  royal  power 

and  Parliament  became  acute.     James  I  came 
from     Scotland     and     did    not    understand    thel    spirit 
of  the  Tudor  monarchy  or  of  the  English  people.       He 
was  a  believer  in  the  divine  right  of  kings.     Moreover,  the 
need  for  strong  central  government  had  passed.     During 
his  reign  he  had  five  Parliaments  with  each   of  which* 
he  quarrelled.     He  disregarded   the  legislative  power  of 
Parliament  by  issuing  royal  proclamations  which  had  the 
force  of  law.     He  exacted  taxes  without  the  consent  of 
Parliament.      Parliament   had   come  to  regard   itself  as 
the  source  of   supply  or  financial  resources,  and  during 
James's  reign  it  insisted  on  the  formula  "Redress  before 
Supply."     James  laid  the  basis  for  the  troubles  of  his  son, 
Charles  I.   Charles  dissolved  his  first  Parliament  for  being 
over-critical  and  the  second  because  it  threatened  to  fm- 
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pea^h  his  minister,  Buckingham.     His  third  Parliament 
presented  the  famous  Petition  of  Right,  one  of  the  most 
important  of  English  constitutional  documents.       For  a 
long  period — eleven  years — Charles  ruled  without  a  Par- 
liament.     In    1640,    he   summoned,    and   dissolved,    the 
Short  Parliament.  The  Short  Parliament  was  followed  in 
ihe  same  year  by  the  Long  Parliament,  which  drew  up 
the  Grand  Remonstrance.       In  1642,  civil  war  started, 
and  in  1649  Charles  I  was  beheaded.    After  the  Rebellion 
came  the  Commonwealth,  with  the  Instrument  of  Govern- 
ment, a  written  constitution,  the  earliest  constitution  of 
its  kind  in  Europe.        From  parliamentary  government 
England   passed   again  to   absolutism    under  Cromwell. 
From  theJ  Cromwellian  system  the  country  gladly  reverted 
to  monarchy.     Charles  II  did  not  revive  the  unpopular 
institutions  of   his   father  and  grandfather,    but   towards 
the   end  of   his   reign,    he  felt   himself   more    powerful, 
and  in  many  cases  acted  on  his  own  initiative  without 
the   consent  of    Parliament.         The   culmination  of    the 
struggle  was  the  Revolution,  which  caused  the  abdication 
of    Charles's   brother    and    successor,    James    II.        The 
Revolution  was  followed  by  the  Declaration  of  Right  and 
the  Bill  of  Rights,  two  of  the  fundamental  documents  of 
the  English  constitution. 

During  this  long  period  the  House  of  Lords  and  House 
of  Commons  were  gradually  assuming  their  present  form . 
In  the  fourteenth  century  the  composition  oi 
Develop-  neither  house  was  clearly  defined.  At  first,  onlj 
parliament,  the  lords  spiritual  and  lords  temporal  who  re- 
ceived a  writ  could  attend  the  House  of  Lords. 
The  issuing'  of  the  writ  depended  on  the  royal  will. 
Gradually  the  principle  came  to  be!  recognised  that  a  lord 
once  summoned  was  always  summoned,  and  that  on  his 
death  his  eldest  son  wals  summoned  in  his  stead.  In  the 
course  of  time  the  temporal  lords  became  more  important 
than  the  spiritual  lords  (archbishops,  bishops,  and 
abbots).       They     "were     superior   in    numbers,    and    the 
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principle  of  heredity  (which  of  course  did  not  apply  to 
the  spiritual  lords)  kept  up  their  numbers.  By  the 
closing-  of  the  monasteries,  too,  the  abbots  were  excluded. 
At  the  beginning  of  the  Tudor  period  there  were  aibouti 
three  hundred  members  of  the  House  of  Commons.  By 
a  statute  of  1430  the  privilege  of  election  was  confined 
to  freeholders  in  counties  whose  land  had  a  yearly  rental 
of  forty  shillings  (now  equal  to  about  sixty  pounds).  This 
system  continued  till  the  Reform  Act  of  1832.  In  the 
towns  or  bunghs  there  was  no  uniform  system.  In  some, 
all  ratepayers  had  the  right  to  vote ;  in  others  only  a  few 
could  vote;  in  others,  elections,  werebv  g-uilds  or  bv  land- 
holders.  The  representation  in  the  House  of  Commons 
increased  largely.  In  Elizabeth's  reign  above  sixty-two 
new  boroughs  were  added.  Wales  was  also  added  to  Eng- 
land for  purposes  of  representation.  The  number  of 
sittings  became  more  frequent,  and  the  permanence  o£ 
Parliament  was  more  fully  recognised.  The  Parlia- 
mentary Journals  were  also  started.  The  most  marked 
feature  of  all  was  the  independence  of  sentiment  shown 
by  the  House  of  Commons. 

In  spite  of  these  developments  in  its  constitution,   the 
Tudor  and  Stuart  kings  exercised  a  very  effective  control 

over  Parliament.     By  the  issue     of     Proclam- 
fheWeK?ng.f    ations,  nominally  with  the  advice  of  the  Privy 

Council,  they  were  able  to  command  a  source 
of  legislation  independent  of  Parliament.  Some  of 
them  also  claimed  the  right  to  dispense  with  the  laws  or 
to  suspend  laws  (the  Dispensing  and  Suspending  Powers) . 
Parliament  voted  supplies,  i.e.,  provided  money  for  the 
Crown,  but  the  Crown  had  large  independent  sources  of 
revenue  in  the  Crown  revenues  and  the  taxes  which  were 
voted  permanently  at  the  beginning  of  a  reign.  ^  Parlia- 
ment was-  also  at  a  disadvantage  by  having  irregular 
meetings,  by  the  Crown  managing  the  elections  in  its 
own  interest,  and  by  the  domination  of  its  business  by 
the  chief  officials  of  the  Crown. 
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But  the   most  notable   of   all  features     of   government 
during  the  Tudor  aud  Stuart  periods  was  the  government 
by  Council — in  fact,  this  period  has  been  called 
Govern-         the   period   of  government    by    Council.        The 
ment'  chief  of  these  Councils  was  the  Privy  Council, 

which,  as  we  have  seen,  was  an  inner  body  of  the  Perrna.- 
neut  Council.     The  Permanent  Council  became  too  large 
for  its  purpose,  and  the  king   chose  a  few  members  of 
i he   Council  for   private   advice.        The   members    ol    the 
Privj;-   Council   originally  were  members   of   Parliament, 
but  they  were  not  responsible  to  Parliament.       The  mem- 
bers of  the  Council  were  mainly  laymen.     At  first  the 
Council  was  advisory,  but  with  the  first  two  Stuart  kings 
it  came  to  control  all  the  administration.       It  represented 
the  king.     It  supervised  and  controlled  all  the  adminis- 
traftion,  and   also  issued  proclamations     and    ordinances. 
With    the    king    as    president  it    was   also   the   supreme 
tribunal.     As  such,  it  was  mainly  appellate  in  character, 
though  it  assumed  original  powers  if  it  so  wished.       Its 
judicial  functions  were  the  direct  outcome,  through  the 
Permanent  Council,    of   the   judicial   prerogatives    which 
belonged    to    the    earlier    kings    when    sitting    in    their 
Great   Council.        The   judicial   functions   of   the   Privy 
Council  have  remained  to  the  present  day ;  its  executive 
functions    have    long    since    passed    to    the    Cabinet    or 
become  purely  nominal. 

Many  other  Councils  arose  from  the  Privy  Council. 
Two  of  them  became  notorious  in  the  Crown  and  Parlia- 
ment struggles — the  Court  of  the  Star  Chamber, — which 
arrogated  to  itself  the  judicial  functions  of  the  Privy 
Council,  chiefly  for  the  trial  of  important  persons,  the 
trial  of  whom  could  not  be  entrusted  to  the  ordinary- 
courts, — and  the  Court  of  High  Commission.  These 
Courts  or  Councils  gave  considerable  impetus  to  the  anti- 
royal  movement.  Other  Councils  were  the  Council  of 
the  North  and  the  Council  of  "Wales. 

Nl 
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At    the    beginning-    of    the    seventeenth    century    the 
English  Parliament   was    structurally  the   same  as   it  is 
now.        Not   only   so,  but   some  of   the  funda- 
ientury?th   mental  principles  of  the  modern  constitutional 
system  had   been   established.      The    chief    of 
these     was     the     legislative    supremacy     of     the    King, 
House    of    Lords  and   House    of    Commons,    or,    techni- 
cally,   the    King-in-Parliament.        The    gradual    loss    of 
power  by  the  Crown,   the  gradual  rise  in  importance  of 
the  House  of  Commons  as  compared  with  the  House  of 
Lords,   were  the  chief  developments  of  the  succeeding 
rentnrieis.      The  chief  landmarks  in  the  rise  of  the  House 
of  Commons   were   the   Septennial   Act   of  1716,    which 
ensured  long  and  regular  sessions ;  the  complete  financial 
control  of  the    House,     culminating   in    the    Parliament 
Act  of  1911 ;  the  extension  of  the  franchise,  which  made 
the  House  of  Commons  a  real  organ  of  the  popular  will ; 
the  predominance  of  Walpole,  the  first  Prime  Minister, 
and  the  rise  of  the  Cabinet  with  its  responsibility  to  the 
House    of   Commons    alone;    the   Union    of    Parliaments 
between  England  and  Scotland  in   1707:  and  the  Union 
of  Great  Britain  and  Ireland  in  1801.     The  scope  of  each 
of   the  Houses   was   extended  but  these  unions   made  no 
material  difference  to  their*  constitutional  position. 

Till  1832,  when  the  First  Reform  Act  was  passed,  the 
House  of  Commons  represented  only  the  higher  classes. 
The  As  yet  it  was  not  a  popular  house.    By  the  four 

Franchise.  Reform  Acts  of  1832,  1867,  1885  and  1918  the 
whole  basis  of  representation  was  changed.  Until  now  the 
British  Parliament  rests  on  an  electoral  basis  "very  near 
to  manhood  suffrage,  while  recently  a  restricted  franchise 
was  granted  to  women.  The  details  of  the  franchise  are 
extremely  complicated  :  indeed  they  are  known  to  few 
outside  those  whose  profession  it  is  to  deal  with  them. 
The  general  system  of  the  franchise  is  mentioned  later. 
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We  have  seen  how  from  the  Great  Council  arose  an 
inner  council,  the  Permanent  Council,  and  how  from  that 
The  inner  council  arose  another  inner  council,  the 

cabinet.  Privy  Council.  These  smaller  or  inner 
councils  arose  from  the  same  cause — the  need  of  unity 
and  privacy  in  the  despatch  of  public  business.  Large 
councils  are  useless  for  executive  work.  They  lack 
unity  and  quickness.  As  soon  as  the  councils  became 
too  large  inner  councils  were  formed.  The  Privy 
Council,  like  the  other  Councils,  became  too  large  to 
serve  its  purpose.  Its  membership  was  not  only  indefi- 
nite, but  the  title  "  Privy  Councillor  "  was  conferred  on 
individuals  as  a  mark  of  distinction.  From  the  Privy 
Council  arose  another  inner  council,  which  in  the  course 
of  time  became  the  central  fact  of  English  political  life. 
That  body  was  the  Cabinet. 

The  immediate  predecessor  of  the  Cabinet  was  the 
"  Cabal  "  of  Charles  II.  Charles  found  the  Privy  Coun- 
its  Deveiop-cil  too  large  for  the  conduct  of  public  business, 
ment»  and  selected  a  few  leading  men,  usually  called 

his  "  favourites  "  as  an  inner  secret  council.  As  far  back 
as  Henry  Ill's  time  there  had  been  similar  favourites,  but 
Charles  II  definitely  chose  the  "Cabal"  as  his  Council 
for  the  sake  of  "secrecy  and  despatch"  in  public  busi- 
ness. The  name  '■  Cabal  "  was  taken  from  the  first  letters 
of  the  names  of  the  favourites  (Ol&fford,  Ashley,  Buck- 
ingham, Arlington,  and  Lauderdale).  They  met  in  a 
small  room,  or  "cabinet";  hence  the  name  Cabinet, 
which  was  given  at  first  in  derision.  At  first  the  Cabi- 
net was  chosen  by  the  Crown  and  had  no  authority  apart 
from  the  Privy  Council,  but  latterly  it  completely  super- 
seded the  Privy  Council  save  for  its  judicial  functions. 

The  growth  of  real  power  of  the  Cabinet  dates  from 
the  rise  of  political  parties  in  England.  This  subject 
has  already  been  discussed  in  connection  with  party  gov- 
ernment. Under  William  III,  the  Cabinet  contained 
members  of  both  the  political  parties  of  the  time  (Whigs 
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and   Tories).        William  found   that   he  could   not   rule 
with  such  a  Cabinet,  so  he  chose  a  Cabinet  composed  of 
the   leading-    members    of    only   one    party,    the    AYhigs. 
This   was   the  first   Cabinet  of   the   modern   type.         The 
development     of     the     present     Cabinet      system     was 
furthered    by    the    system    which    grew    up    under    the 
first  Hanoverian  King,  George  I.     Knowing  no  English 
and     being    unacquainted    with    English    political    life, 
George  I  left  matters  largely  in  the  hands  of  Walpole, 
who   may    be   called    the    first    English    Prime   Minister. 
At    the    end    of    the    eighteenth    century    the    following 
principles  of  Cabinet  government  had  been  established: 
(a)   that  the   Members  of  the  Cabinet   should   be  mem- 
bers of  either  the  House    of   Lords   or   House    of  Com- 
mons ;    (b)    that    they    should    hold    the    same    political 
views,  i.e.,  be  members  of  the  same  political  party;  (<?) 
that  they  should  command  a  majority  in  the  House  of 
Commons,  i.e.,   be  members   of   the   party-in-power ;    (d) 
that  they  should  have  a  common  policy;   (e)   that  they 
should  be  responsible  to  the  House    of    Commons    as    a 
body,  i.e.,  that  they  should  resign  in  a  body  if  the  policy 
of   any  minister   were   defeated  ill   the    House   of   Com- 
mons;  (f)    that    they   should   all   be  subordinate   to    the 
Prime  Minister. 

These:  are  substantially  the  principles  of  modern 
Cabinet  'government.  During  the  Great  War  the  size  of 
the  Cabinet  brought  about  a  repetition  of  the  process  by 
which  the  Cabinet  itself  was  formed.  An  inner  "War 
Cabinet  "  of  three  or  four  members  was  formed.  During 
the  war  party  differences  largely  disnppeared,  and  a 
Coalition  ministry  was  formed  representative  of  all  parties. 
The  supporters  of  the  Coalition  have  now  practically 
become  a  party  by  themselves,  so  that  the  system  of  a 
pa,r(y-in-power  still  continues.  The  Prime  Minister,  too. 
went  outside  the  Houses  of  Parliament  for  members  of 
his  wnr  ministrv.  but  these  ministers  sougbt  election  as 
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member-    nt    the   House   of  Comntbtas   as    sdon  as  oppor- 
tunity ottered. 

The  Cabinet,  it  must  be  noted,  is  unknown  to  the  law 
of  England.  It  is  an  extra-legal  body ;  none  the  less  it 
is  the  pivot  of  both  the  legislative  and  the  executive 
branches  of  the  English  administration. 

2.     The  Present  System  of  Government  in  the 
United  Kingdom. 

The  British   Constitution,   as  we   Lave   already  seen   in 

the    Chapter  on    the   Constitution,    is    flexible,    the    only 

-ru     »  m:»u  example  of  its  kind  now  in  existence.     There 
The    British .  i    '•     • .       i  i  i        t->    •   •  i 

constitute     is   no  definite  document   known   as   the   British 

constitution ;  nevertheless  the  constitution 
exists.  It  is  made  up  of  many  different  elements. 
First,  there  are  many  documents,  some  of  which  have 
been*  passed  as  laws  by  the  ordinary  legislative  processes, 
such  as  the  Bill  of  Rights,  the  Act  of  Settlement,  the 
Habeas  Corpus  Acts,  the  Libel  Act,  the  Reform  Acts,  the 
Septennial  and  Quinquennial  Acts,  the  Elections  Acts, 
and  the  Parliament  Act  of  1911.  Others  are  sum- 
maries or  statements  of  constitutional  practice,  such 
as  Magna  Charta  and  the  Petition  of  Right.  Secondly, 
there  is  a  vast  amount  of  Common  Law  material,,  matters 
i  of  legal  precept  or  of  custom,  written  or  unwritten. 
Thirdly,  there  are  many  treaties  and  international  agree- 
ments which  are  binding  on  the  British  government. 
Fourthly,  there  are  the  Conventions  of  the  Constitution, 
that  is,  understandings  or  practices  which  have  grown 
up  gradually,  but  which  have  never  been  embodied  in 
statute  law.  As  a  flexible  constitution,  it  can  be  amend- 
ed by  the  ordinary  process  of  legislation.  There  is  no 
distinction,  save  in  content,  between  constitutional  and 
ordinary  laws. 
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The  supreme  legislative  power  m  Great  Britain,  indeed 
in  fhe  British  Empire,  is  vested  in  the  King-in-Parlia- 
nient;  that  is  the  King',  House  of  Lords,  and 
7attire.e8,S  House  of  Commons.  Parliament  is  summon- 
ed by  the  writ  of  the  Sovereign,  issued  on 
the  advice  of  the  Privy  Council,  at  least  twenty  days 
before  its  assembling. 

Parliament  consists  of  two  Houses,  the  House  of  Lords 
and  the  House  of  Commons.  The  House  of  Lords  is  one 
of  the  oldest  second  chambers  in  existence.  It  has 
changed  very  little  in  its  constitution  since  its  origin, 
though  several  attempts  have  been  made  in  recent  years 
to  alter  it.  It  has  of  course  chatnged  in  its  composition 
and  numbers.  There  are  at  present  five  groups  of  mem- 
bers— 1.  Princes  of  the  Blood  Eoyal.  They  have  tech- 
nically the  right  to  attend:  actually  they  do  not  attend. 
2.  Peers  who  sit  by  hereditary  right.  These  include 
three  types — (a)  English  Peers,  the  creation  of  whose 
peerage  dates  before  1707  (the  Union  of  Parliaments 
between  England  and  Scotland):  (b)  Peers  of  Great 
Britain,  created  between  1707  and  1801  (the  date  of  the 
Union  with  Ireland)  :  and  (c)  Peers  of  the  United  King- 
dom. Peers  are  created  by  the  King,  on  the  advice  of  the 
Prime  Minister..  Peerages,  save  law  peerages,  are  here- 
ditary. Every  peer  can  sit  in  the  House  of  Lords  in  virtue 
of  his  peerage,  whether  he  be  British  born,  Colonial  born, 
or  Indian  born.  Peers  are  of  five  grades — duke,  marquis, 
earl,  viscount,  and  baron.  3.  Scottish  Peers,  of  whom 
sixteen  are  elected  for  the  duration  of  Parliament.  4. 
Irish  Peers,  twenty-eight  of  whom  are  elected  for  life. 
Irish  Peers  may  sit  for  English  (not  Irish  or  Scottish) 
constituencies  as  members  of  the  House  of  Commons, 
whereas  Scottish  peers  or  peers  of  the  United  Kingdom 
cannot  become  members  for  any  constituency.  5.  Peers 
who  sit  by  right  of  office.  These  are  not  hereditary.  Of 
these  there  are  two  classes — (a)  The  Law  Lords.       The 
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House  of  Lords  is  the)  highest  court  of  appeal  in  Eng- 
land, and  by  special  Acts  provision  was  made  for  the 
creation  of  a  number  of  Law  Lords.  These  are 
always  eminent  lawyers.  They  are  presided  over 
by  the  Chancellor  for  the  conduct  of  legal  business. 
(b)  The  Lords  Spiritual — the  archbishops  and  certain 
bishops  of  the  church  of  England.  The  Archbishops  of 
Canterbury  and  York,  and  the  Bishops  of  London,  Dur- 
ham, and  Winchester  are  always  members.  Twenty-one 
other  bishops  are  members,  in  order  of  seniority. 

Members  must  be  at  leaist  twenty-one  years  of  age; 
they  must  not  be  aliens,  felons,  or  bankrupts.  If  a 
peer  dies,  his  successor  must  become  a  member  of  the 
House  of  Lords.  If  he  happens  to  be  a  member  of  the 
House  of  Commons  before  he  succeeds  to  the  peerage,  he 
becomes  a  member  of  the  House  of  Lords  when  he  suc- 
ceeds to  his  peerage,  whether  he  wishes  or  not. 

The  House  of  Commons  consists  of  members  (at  present 
707  in  number)  representing  county,  borough,  and  uni- 
versity constituencies  in  the  United  Kingdom. 
Electorate.    The    franchise  arrangements  are  very    compli- 
cated.   At  present  the  franchise  is  governed  by 
the  Representation  of  the  People   Act,   1918.     This  Act 
revised  and  extended  the  previous  franchise  law;  several 
millions  of  new  voters  were  added.    Women  were  admitted 
to  the  franchise  for  the  first  time  in  the  United  Kingdom 
by  that  Act.     Male  electors  must  be  at  least  twenty-one 
years  of  age,  and  they  must  have  resided,   or  occupied 
business  premises  of  an  annual  value  of  not  less  than  ten 
pounds,  in  the  same  parliamentary  borough,  or  county, 
or  one  adjacent,  for  six  months  ending  on  January  15th 
or  July  15th  (in  Ireland  July   15th  alone).        A   female 
voter  mugt  be  at  least  thirty  years  of  age,   and  entitled 
to    be    registered    as    an    elector    for   local    government 
purposes,   in  respect  of   the   occupation   of  premises  of  a 
yearly  value  of  not  less  than  five  pounds,  or  of  ai  dwell- 
ing house ;  or  she  must  be  the    wife  of  a  husband  entitled 
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to  be  so  registered.  Lodgers  in  unfurnished  rooms,  if 
otherwise  qualified,  have  also  a  vote.  The  University 
franchise  is  confined  to  graduates  of  universities  of  at 
least  twenty-one  years  of  age  in  the  case  of  men,  and 
thirty  in  the  case  of  women,  or  to  persons  who  are 
regarded  as  having  completed  the  curriculum  necessary 
for  a  degree.  (In  Scotland  and  Ireland  certain  other 
scholastic  qualifications  are  included  as  qualifying  for 
the  University  vote.) 

No  person  can  now  vote  at  a  general  election  for  more 
than  two  constituencies,  though  the  "  plural  vote  "  used 
to  be  allowed,  that  is,  the  system  by  which  an  individual 
could  vote  in  as  many  constituencies  as  he  wished 
provided  he  held  the  necessary  qualifications  in  those 
constituencies.  According  to  the  1918  Act,  if  a  person 
votes  in  two  constituencies  in  one  of  those  he  must  have 
a  residence  qualification  (in  the  case  of  a  woman  a  local 
government  qualification).  The  second  vote  must  rest 
on  a  different  qualification. 

Two  registers  of  electors  are  prepared  every  year  (one 
only  in  Ireland),  the  expenses  being  met  half  by  tlm 
central  government,  and  half  by  local  funds.  University 
registers  are  kept  by  the  universities  and  a  fee  not  ex- 
ceeding one  pound  may  be  charged  for  registration.  In 
university  constituencies  having  more  than  one  member, 
proportional  representation  (each  elector  having  one 
transferable  vote)  holds.  All  elections,  at  a  general 
election,  are  held  on  the  same  day,  save  in  certain  scatter- 
ed constituencies.  Previously,  the  elections  were  on 
different  days,  a  fact  which  enabled  the  plural  voters  to 
vote  in  various  constituencies.  Absent  voters  are  allow- 
ed, under  certain  conditions,  to  vote  by  proxy. 

The  basis  of  representation  in  Great  Britain  is  one  re- 
presentative for  everv  70,000  of  the  population,  and  one 
for  43,000  in  Ireland. 

No  one  under  twenty-one  years  of  age  can  be  a  member 
of  Parliament.       Ministers' of  the     Church  of  England, 
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tile  Church  of  Scotland  and  the  Roman  Catholic  Church 

are  ineligible  for  membership.  Government  contractors, 
sheriffs,  returning  officers  in  the  localities  in  which  they 
act,  are  also  ineligible.  English  Peers  and  Scottish 
Peers  cannot  become' members,  though  Irish  Peers  are 
eligible.  Aliens,  bankrupts,  lunatics,  felons,  idiots  and 
persons  under  age  have  no  vote.  Peers  also  have  no 
vote.  Members  of  the  House  of  Commons,  other  than 
those  who  have  paid  posts  as  Ministers  or  as  officers  of 
the  King's  household,  are  paid  £400  per  annum.  Mem- 
bers to  the  House  of  Lords  are  not  paid. 

A   new  parliament   means  a   new   House  of   Commons. 
Dissolving   parliament   means      dissolving   the  House  of 
Commons     and    holding-    new    elections.        The 
p'rSure.    abbreviation    M.P.     (Member    of    Parliament) 
applies     only    to     members    of    the    House     of 
Commons.       Elections,   of   course,    do   not   apply  to   the 
House  of  Lords.        Parliaments     are  dissolved  and   sum- 
moned by  the  King.     Election  writs  are  issued  by  the 
Chancellors  of  Great  Britain   and  Ireland    to    returning 
officers,    who    conduct    the    elections    according    to    the 
Ballot  Act  of  1872.       The  returning  officer  gives  notice 
of  the  day  and  place  of  election.       On  the  election  day 
candidates  are  nominated,  and,  if  there  is  no  contest,  are 
declared    elected.     If    there    is    a   contest    a    polling    or 
voting  day  is  fixed.     The  voting  is  by  secret  ballot.     All 
elections  are  now  on  a  single  day,  save  in  constituencies 
where  it  is   physically  impossible  for  the   people  to  vote 
on  one  day.     After  the  counting  of  the  votes  the  writ  of 
election  is  endorsed  with  a  certificate  of  election  by  the 
returning  officer   and   sent  to  ihe  clerk  of  the  Crown    in 
Chancery. 

The    expenses    of    election   to      candidates   are   usually 
heavy.        Sometimes  thev    are    borne    by    party    funds : 
most    usually    the    candidate    has    to    pay    them    him- 
self.      At     one     time     a     candidate      could      expend 
as    much    as    he    wished    during    the    election ;   but  the 
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elections  are  now  regulated  by  the  Ballot  Act  and  the 
Corrupt  and  Illegal  Practices  Act  of  1883.  These  Acts 
prevent  as  far  as  possible  bribery  and  the  exercise  ot 
wrong .  influences  over  voters.  Seven  kinds  ofx  bribery 
are  set  forth,  with  heavy  penalties'  A  sliding 'scale  of 
election  expenses,  according  to  the  type  of  constituency, 
is  laid  down,  aud  candidates  must  have  a  responsible 
expenditure,  and  sends  it  within  a  given  period  to  the 
agent  who  keeps  an  account  of  all  the  candidate's 
returning  officer. 

Till    1911    the    maximum    duration    of    a    Parliament 
was  seven  years.       The  Parliament  Act  of  1911  fixed  the 
period  at  five  years.     Parliament  as  legislative 
°fur^'r°[,a_     sovereign    couid    extend    itself    as    long    as    it 
ment.  pleased,   but  only  during  the  War,  because  of 

the  inadvisability  of  elections  during  the  war, 
did  it  extend  the  period. 

The  quorum  of  the  House  is  forty.  The  quorum  is 
decided  by  a  curious  procedure.  An  hour  glass  on  the 
clerk's  table  is  allowed  to  run  its  course  (two  minutes) 
if  there  is  no  quorum.  If,  at  the  expiry  of  the  two 
minutes  there  still  is  no  quorum,  the  sitting-  adjourns. 

There  are  many  Committees  to  help  in  the  transaction 
of  business.  They  are  of  five  kinds — (1)  Committee  of 
com-  tbe   Whole,    (2)    Select   Committees   on  Public 

mittees.  BmSj  (3)  Sessional  Committees,  (4)  Standing 
Committees  on  Public  Bills,  and  (5)  Committees  on 
Private  Bills.  A  Committee  of  the  Whole  is  simply  the 
whole  House  presided  over  by  the  Chairman  of  Com- 
mittees instead  of  by  the  Speaker,  with  special,  less 
formal  rules  for  discussion.  When  the  subject  is  the 
provision  of  revenue  the  Committee  of  the  Whole  is 
known  as  the  Committee  of  Ways  and  Means:  Avhen  the 
subject  is  appropriations  of  revenue  to  the  heads  of  ex- 
penditure, it  is  known  as  the  Committee  of  Supply. 
Select  Committees  consist  of  fifteen  members,  selected  by 
the  House,  or,  more  usually,  by  a  Committee  of  Selection 
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representative  of  all  parties.  Select  Committee's  investi- 
gate, and  report  on  given  subjects.  They  take  evidence, 
keep  proceedings,  and  make  their  report,  after  which 
they  automatically  cease.  When  Select  Committees  are 
appointed  for  the  whole  session,  such  as  the  Committee 
of  Selection,  and  the  Committee  on  Public  Accounts,  they 
are  known  as  Sessional  Committees.  Standing-  Com- 
mittees are  appointed  to  save  the  time  of  the  House. 
They  consist  of  some  sixty  to  eighty  members,  nominated 
by  the  Committee  of  Selection.  The  Chairman  is  ap- 
pointed by  a  smaller  committee,  or  '  panel,'  nominated  by 
ihe  Committee  of  Selection.  All  bills,  save  money  bills, 
private  bills  and  bills  for  confirming  provisional  order.- 
must  pass  through  Standing  Committees,  unless  the  House 
otherwise  directs.  The  Standing  Committees  are  of  the 
same  party  composition,  approximately,  as  the  House 
itself.  Committees  on  Private  Bills  are  appointed  in  ;i 
similar  wary  to  consider  private  bills.  They  usually  con- 
sist of  four  members  of  the  House  and  a  disinterested 
referee  as   chairman. 

The  Houses  of  Parliament  are  situated  in  Westminster, 
London.  The  annual  session  of  Parliament  used  to  extend 
Organisa-  from  the  middle  of  February  to  about  the 
pariia.f  middle  of  August,  but  since  the  War,  owing  to 
ment.  the  pressure  of  business,  the  session  has  been 

long-er.  Both  Houses  are  summoned  together,  but  they 
may  adjourn  separately.  The  Crown  cannot  compel 
either  to  adjourn.  Each  session  ends  with  a  prorogation 
to  a  specified  date. 

The  opening  of  Parliament  is  accompanied  with  great 
ceremonial,  much  of  which  is  unintelligible  save  on 
historical  grounds.  The  members  assemble  first  in  their 
own  House.  Then  the  members  ol  the  Commons  proceed 
to  the  House  oi:  Lords,  where  the  Lord  Chancellor 
informs  them  that  they  may  proceed  to  the  election  of  a 
Speaker.    They  elect  a  Speaker,  then  return  to  the  Lords, 
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where  the  Speaker's  appointment  is  sanctioned  by  the 
Crown  through  the  Lord  Chancellor.  Then  the  ancient 
privileges  of  the  Commons  are  affirmed,  after  which  the 
Commons  return  to  their  own  House.  Then  the  oaths  are 
administered.  Next  day  comes  the  Xing' s  speech.  The 
real  business  of  the  House  begins  -after  the  King's 
speech. 

The  chief   officials  of  the   House  of   Commons  are  the 

Speaker,  the   Chairman  and  Deputy  Chairman  of   "Ways 

and   Means,    the   Clerk,    Sergeant-at-Arms   and 

attonof"the  Chaplain.        The     last     three     are     permanent 

commons      officials.       The     Clerk,     with     his     assistants, 

records  the  proceedings  of  the  House,   signs  all 

orders,    and  generally  conducts    the    secretarial    work   of 

the  House.       The   Sergeaut-at  Arms,   with  his  deputies, 

attends  the  Speaker,  enforces  the  orders  of  the  House,  and 

performs  other  such  duties. 

The  Speaker,  whose  name  comes  from  the  days  when 
the  House   of  Commons   was  a   petitioning  body,    acting- 
through   a   spokesman    or   'Speaker,'    is   elected    by   the 
House  for  the  duration  of  Parliament.     He  is  not  a  party 
official.       The  man  chosen  is  usually  a  member  of   ex- 
perience who  commands  the  respect  in  the  House  irre- 
spective of  his  party  ties.     He  presides  over  the  House, 
and.   as  president,    interprets    the    rules   of    the    House, 
guides  debates,  announces  the  result  of  decisions,  decides 
on  points  of  order,   and  advises  the  House,   or  members, 
on   matters  not  covered  by  law  or  precedent.     He   gives 
advice    to    members   of    any   party   on     procedure.       He 
votes  in  the  case  of  a  tie  only.     By  the  Parliament  Act 
of  1911  he  decides  whether  a  bill  is  a  money  bill  or  not. 
He  is  paid  £5,000  per  annum,  with  an  official  house.      As 
a     rule     a     man     elected     Speaker     continues    in     his 
post  as  long  as  be  wishes.     He  usually  receives  a  peer- 
age on  retiral. 


POLITICAL    SCIENCE.  541 

Tlie  House  of  Lords  does  not  meet  so  frequently,  aoi 

does    it    sit    so    long    as   the    House    of    Commons.       Its 

sessions    run    concurrently    with    those    of    the 

ofheLordsS.e    ^ouse  0T  Commons.      The  legal  quorum  of  the 

House  of  Lords  is  three:  actually  no  business 
done  unless  at  least   thirty   members  are   present.       The 
president  of  the  House  is  the  Lord  Chancellor,   who  is  a 
member  of   the  Cabinet,  and  the  head   ox  the  judiciary. 
He  is  a  party  official,  but,  unlike  the  Speaker,  he  does 
not  guide  the   debates.        The   Lords  regulate    their  own 
debates.        This     is      shown     by     the     prefatory       *  Mj 
Lords  "   at  the  beginning  of  every  speech  in   the  House. 
In   the   House   of      Commons  the  members   address      the 
Speaker — "Mr.  Speaker,  Sir,"  being  the  formal  beginn- 
ing    of     all     speeches.       The     Lord     Chancellor     may 
vote   in    ordinary   divisions.     He  has    no    casting  vote. 
The  Lord  Chancellor  need  not  even  be  a   peer,  though 
in    practice    he    usually    is.     The    theory    is    that    the 
"  woolsack'1    is  not   in   the  House   proper,    so   that  the 
Lord  Chancellor  sits  outside.       In  the  case  of  the  trial 
of    a    peer,    a    Lord    High    Steward    appointed    by    the 
Crown  presides.        The  House  of  Lords  has  also  a  Lord 
Chairman  of  Committees,  who  presides  in  the  Committee 
of  the  Whole,  which  is  similar  to  the  Committee  of  the 
Whole  in  the  House  of  Commons.     The  permanent  staff 
(Clerk     of     Parliament,     Sergeant-at-Arms,     Gentleman 
TTsher  of  the  Black  Rod,    who   summons   the   House   of 
Commons)  are  nominated  by  the  Crown. 

Oertain  general  principles  in  the  legislative  process 
must  be  borne  in  mind.  In  the  first  place,  any  measure 
The  may   be   brought   before    Parliament.      Second, 

Legislative  the  normal  process  of  a  bill  is  that  it  passes 
through  each  House,  and  is  signed  by  the 
King,  after  which  a  bill  becomes  an  Act  of  Parliament. 
Thirdly,  bills  (except  money  bills),  may  be  introduced 
in  either  House  by  ministers  or  private  members.  Money 
bills    must    originate    in   the  House    of    Commons,     and 
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bills  of  attainder  must  originate  in  the  House  oi 
Lords.  Private  members'  bills  are  presented  by  private 
members,  but  unless  adopted  as  government  measures 
their  chances  of  becoming-  law  are  small.  Priority  in 
presenting  private  bills  is  decided  by  ballot.  Fourthly, 
the  same  procedure  applies  in  both  Houses,  except  that  in 
the  House  of  Lords  amendments  may  be  introduced  at 
any  stage,  and  in  the  House  of  Commons  at  given  stages. 

Normally   a  public  bill  goes  through     five     stages  in 
each    House — first    reading,    second    reading,    committee 
stage,  report,   and  third  reading*.     The    first    reading    is 
purely  formal.     The  minister  introducing  the  bill  simply 
asks  permission  to  present  his  bill.       Except  in  the  case 
of  very  important  bills,  there  is  no  speech  or  discussion. 
The  debate  on  the  measure  starts  with  the  second  read- 
ing.    The  debate  at  this  stage  is  on  general  principle?. 
Sometimes   a  motion  is  made   that    the  bill  be  read  six 
months'  hence,    and   if    this  is  carried   the   bill  is   with- 
drawn.      After    the    second    reading,    money    bills    and 
bills  for  the  confirmation  of  provisional  orders  go  to  the 
Committee  of  the  Whole.     Other  bills  may  also  go  to  the 
Committee  of  the  Whole,  if  the  House  so  directs,  but  as 
a  rule   they    go  to  one   of  the    Standing   Committees,   as 
assigned   by   the   Speaker,    where   they   are   discussed   in 
detail.       Then    these   bills    are   'reported'    back  to   the 
House.        Sometimes   between  the  Standing     Committee 
and  Report  stage,  an  extra  step  is  added — a  Select  Com- 
mittee  stage.        If  the   bill    is   reported    by    a    Standing 
Committee,   or  amended  by  a  Committee  of  the  Wbole, 
the  House  considers  it  in  detail;  if  not,  the  report  stage 
is  omitted.        Then  comes   the  third   reading,    when   the 
measure    is   discussed  as   a    whole,   not   in    detail.        The 
readings   are   usually   spread  over  several   days,    but   in 
urgent  measures  they  may  take  only  a  few  hours.     When 
the   bill   passes  the  third   reading-,    it  goes   to   the   other 
House,  where  it  passes  through  a  similar  process.     If  it 
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is  not  amended,  it  proceeds  direct  to  the  King  for  signa- 
ture. If  amended,  it  goes  back  to  the  originating 
House  for  consideration  of  the  amendments.  Once 
signed  by  the  King  it  becomes  law. 

Financial  legislation  is  subject  to  special  processes, 
The  main  principles  governing  financial  legislation  are: 
(1)  Finance  bills  must  be  presented  in  the 
Legislation.  ^-ouse  of  Commons;  (2)  They  must  be  pro- 
'  ceeded  on  in  a  Committee  of  the  Whole ;  (3) 
They  must  proceed  from  the  Crown,  which  means  the 
Cabinet.  Private  members  can  make  general  motions 
only  in  favour  of  some  particular  kind  of  expenditure. 
They  can  also  make  motions  to  repeal  or  modify  taxes 
which  the  Cabinet  does  not  propose  to  modify.  Every 
year  there  are  two  measures — the  Appropriation  Act, 
which  deals  with  the  grants  to  the  public  services  for 
the  year,  and  the  Finance  Act,  or  Budget,  which  (a) 
reviews  the  income  and  expenditure  of  the  past  year,  (h) 
gives  estimates  for  the  coming  year,  and  (c)  contains 
proposals  for  raising  the  necessary  revenue. 

The  financial  year  officially  ends  on  the  31st  of  March. 
Before  that  date  the  Chancellor  of  the  Exchequer  sub- 
mits to  the  House  of  Commons  the  departmental  esti- 
mates for  the  public  services.  The  Committee  of  the 
Whole  on  Supply  considers  them  and  passes  resolutions. 
These  resolutions  are  later  consolidated  into  a  single  Act. 
Discrepancies  are  rectified  by  supplementary  grants. 

The  Budget  is  presented  by  the  Chancellor  of  the  Ex- 
chequer in  the  Committee  of  Ways  and  Means,  where  his 
proposals  for  raising  revenue  are  considered.  The  Com- 
mittee reports  to  the  House,  which  passes  a  bill  embody- 
ing the  proposals  as  accepted.  According  to  the  Parlia- 
ment Act  of  1911  all  money  bills  (the  Speaker  decides  in 
cases  of  doubt  what  bills  are  money  bills)  become  law 
with  the  Eoyal  consent  without  the  consent  of  the  House 
of  Lords,  if  the  Lords  amend  the  bills. 
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Private    bills,    that   is,    bills   which    affect    persons   or 
localities,   e.g.,  bills  relating-  to  railways  and  harbours. 
Private        are  SUDJect  to  special  procedure.     Private  bills 
Bill  originate  in  petitions,    and   must  be  submitted 

before  the  session  opens  in  which  they  are  to 
be  taken.  The  promoters  of  the  bills  have  to  pay 
special  fees.  The  bills  are  first  examined  by  officials, 
and  then  introduced,  in  either  House,  and  read  a  first 
time.  If  there  is  a  debate  at  the  second  reading-  and 
opposition  is  offered  to  a  private  bill  it  is  sent  to  a 
Private  Bills  Committee.  If  the  bill  is  not  opposed  the 
Committee  consists  of  two  members  and  the  Chairman 
and  Deputy  Chairman  of  Ways  and  Means.  The 
Speaker's  Counsel  also  attends.  The  Ccmmittee  stage  of 
a  contested  bill  is  really  a  judicial  enquiry;  after  tlds 
stage,  private  bills  proceed  like  public  bills. 

A  provisional  order  is  an  order  issued  by  one  of  the 
government  departments  authorising  provisionally  the 
commencement  of  an  undertaking.  The  provi- 
Orders!0na,  swn  *s  ^ie  sanction  of  or  confirmation  by  Parlia- 
ment of  the  undertaking;,  which  is  obtained 
through  a  process  similar  to  th&t  of  private  bill  legis- 
lation. Both  private  bills  and  the  confirmation  of  pro- 
visional orders  are  mainly  departmental.  The 
parliamentary  processes  are  usually  formal :  only  in  the 
case  of  serious  opposition  is  parliamentary  process 
evident. 

By  the  Parliament  Act  of  1911  the  House  of  Com- 
mons is  practically  supreme  in  all  legislation.  It  is 
completely  master  of  financial  legislation. 
Lords0  and  According  to  the  Act,  public  bills,  other  than 
House  of  money  bills  or  a  bill  extending  the  maximum 
duration  of  Parliament,  if  passed  by  the  House 
of  Commons  in  three  successive  sessions,  whether  of  the 
same  Parliament  or  not,  and  rejected  by  the  House  of 
Lords,  may.  with  the  Eoyal  assent,  become  law  without 
the   concurrence   of   the  Lords,    provided  that   two   years 
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have  elapsed  between  the  second  reading  in  the  first  ses- 
sion in  the  House  of  Commons,  and  the  third  reading  in 
the  third  session.  The  Act  directs  that  all  bills 
under  the  Act  must  reach  the  House  of  Lords  at  least 
one  month  before  the  end  of  the  session.  The  Act  thus 
establishes  the  ultimate  legislative  supremacy  of  the 
House  of  Commons,  though  adequate  precautions  are 
taken  to  prevent  hasty  legislation  by  the  House  acting 
singly. 

The  rules  governing   the   conduct   of   business    in   the 
House  of  Commons  are   extremely     complicated.        The 

ordinary  member  knows  only  the  general  rules. 
Busfn'V  °f   F°r  details   he   has   to     depend   on  the  expert 

advice  of  the  Speaker  or  of  the  permanent  staff 
of  the  House.  The  rules  are  of  three  kinds — standing 
orders,  which  are  permanent;  sessional  orders,  which 
apply  for  the  session  only;  and  general  orders,  which 
may  be  temporary  or  may  become  permanent.  The 
Speaker  regulates  all  business.  He  decides  who  may 
speak.  He  may  stop  any  member  from  speaking  for  un- 
necessary repetition  or  irrelevance.  He  may  ask  a 
member  to  withdraw  for  unruly  or  uncivil  conduct — a 
process  technically  known  as  "naming"  a  member.  A 
member  may  speak  only  once,  save  in  Committee  where 
he  may  speak  as  often  as  he  wishes  to,  and  on  points  of 
personal  explanation  and  points  of  order. 

There  are  two  methods  of  closing  a  debate — (1)  The 
closure,  which  when  carried,  brings  the  debate  to  a  close. 
It  wa's  introduced  originally  against  obstructionist  mem- 
bers who  tried  to  prevent  bills  from  passing  by  prolong- 
ing the  debate  indefinitely.  To  carry  the  closure,  one 
hundred  members  must  support  it  in  the  House,  and 
twenty  members  in  Standing  Committee.  It  takes  the 
form  of  a  motion  in  the  words  "  That  the  question  be 
now  put."  (2)  The  Guillotine,  or  closure  by  compart- 
ment, according  to  which  a  time  is  fixed  for  the  debate. 

ol 
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When  the  time  expires  the  debate1  automatically  ceases. 
When  the  debate  is  finished  the  vote  is  taken.  The 
Speaker  asks  the  Ayes  and  Noes  to  signify  their  wishes. 
The  members  call  out  Aye  or  No  in  chorus,  but  the  result 
is  usually  challenged.  Then  it  is  repeated,  after  which  a 
division  is  usually  called  for.  The  members  proceed  to 
the  lobbies,  where  they  are  counted  individually  by 
tellers — the  Ayes  going  to  one  lobby,  the  Noes  to  another. 
The  result  is  finally  announced  by  the  Speaker. 

The  House  of  Lords  has  a  similar  procedure,  but  there 
is  much  less  obstructionism  and  considerably  more 
dignity  in  their  behaviour. 

The  members  of  each  House  have     certain     privileges. 
Tliese    privileges     are     guaranteed     partly     by    ancient 
.  custom  and  partly  by  statute  law.     They  apply 

of  to    the    House    of    Lords,    the   House  of  Corn- 

Members.     moBSj  as  Houses  of  Parliament,    and    to     indi- 
vidual members.  At  the  commencement  of  each  Parliament 
these     privileges     are     granted    to     the     Commons     by 
the     Crown     at     the     request     of     the     Speaker.     The 
main      privileges     are: — (a)      "Freedom      from      arrest, 
which      is      enjoyed      during      the      session,      and     for 
forty  days  before  and  after  it.     It  does  not  protect  mem- 
bers from  arrest  for  indictable  offences,  or  from  any  pro- 
cess in  civil  actions  save  arrest.       (b)  Freedom  of  speech. 
This  means  that  a  member  is  not  responsible  outside  Par- 
liament for  anything  said  inside,  (c)  The  right  of  access  to 
the  Sovereign,  individually  for  the  Lords  and  collectively 
for  the  Commons,  (d)  that  a  "favourable  construction' 
be  given  to  the'  proceedings  of  the  House.     This  is  an 
old-standing  privilege  which  is  now  extinct,  because  it 
is  not  required.       Members   are  also  exempt  from  jury 
duty,  but  not   (as  they  once  were)  from  acting  as  wit- 
nesses.    Each  House  has  the  right  to  regulate  its  own 
proceedings.       Each  has  the  right  also  to  commit  persons 
for  contempt.     The  House  of  Commons  used  to  have  the 
right  to  settle  disputed  elections,  but  this  it  has  given 
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to  the  courts.  All  cases  of  treason  and  felony  in  the  case 
of  a  member  of  the  House  of  Lords  must  be  tiied  by  the 
House  of  Lords  under  the  presidency  of  a  Lord  High 
♦Steward  appointed  by  the  Crown.  Members  of  the 
House  of  Lords  are  exempt  always  from  arrest  in  civil 
causes.  They  are  also  entitled  to  enjoy  the  various  pri- 
vileges, dignities  and  rights  inherent  in  their  dignities. 

As  we  have  seen,  the  successor  of  a  peer  must  be  .t 
member  of  the  House  of  Lords.  A  member  of  the  House 
of  Commons  cannot  resign  When  he  wishes 
Chiitern  to  resign  he  must  applv  for  the  sinecure  office 
Hundreds.  tnown  as  tbe  CKltern  Hundreds.  Tenure  ox 
this  office  disqualifies  him  from  acting  as  a  member. 

The  mainspring  of  the  whole  legislative  and  executive 
system  of  the  United  Kingdom  is  the  Cabinet.  The 
The  Cabinet  controls  the  whole  course  of  legislation 

and  "  '         as  well  as  the  administration.     Thus  in  one  body 
The'813*'"85  aire  combined  the  two  "  powers,"  the  leg-islative 
cabinet.        and  the  executive.       Theoretically  the  King  is 
head  of  both  the  legislature  and  the  executive,  but  all 
real  power  lies  with  the  Cabinet.     The  Cabinet  is  chosen 
from   members    of   the   party-in-power.        The  members 
are     chosen     from     both     Houses,     but     the     party-in- 
power  is  decided  by  the  elections  to  the  House  of  Com- 
mons.    The  head  of  the  Cabinet  is  the   Prime  Minister, 
who  can  continue  in  office  only  so  long  as  he  commands  the 
confidence  of  the  House  of  Commons.     The  normal  pro- 
cedure  for  the  formation    of    a   Cabinet   is    as    follows. 
The  King  sends  for  the  leader  of  the  most  powerful  party 
in    the    House    of  Commons,    and    asks   him    to    form  h 
ministry.     If  the  leader  of  the  party  thinks  he  can  form 
a    Cabinet    which  will   command    the    confidence    of    the 
House  of  Commons  he  will  accept   office,    and  forthwith 
proceed  to  select  the  members  of  Cabinet  from  Iris  own 
party.     He    will  choose  the   leading  men    of   the    party, 
having  due  regard  to  their  abilities  as  future  ministers, 
to  their  debating  powers,  and  to  their  services  to  the  party. 
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He  submits  the  names  chosen  to  the  Sovereign,  by  whom 
they  are  formally  appointed  to  their  offices.     The  mem- 
bers in  the  Cabinet  vary  from  time  to  time.     Before  the 
War  it  used   to  consist  of   the   Prime  Minister,   who  is 
usually  First  Lord  of  the  Treasury,  the  Lord  Chancellor, 
the  Chancellor  of  the  Exchequer,  the  five  Secretaries  of 
State,   the  Lord  Privy  Seal,   the  Lord   President  of  the 
Council,  the  First  Lord  of  the  Admiralty,  the  President 
of   the   Local  Government   Board,    the   President   of   the 
Board  of  Education,  the  President  of  the  Board  of  Agri- 
culture, the  Chancellor  of  the  Duchy  of  Lancaster,  the 
First  Commissioner  of  Works,  the  Postmaster  General, 
the  Secretary  for  Scotland,   and  the  Chief   Secretary   for 
Ireland, — in  all  about  nineteen  members,  but  the  Prime 
Minister  could  expand  or  contract  it  as  he  thought  fit. 
The  Great  War  made  a  complete  alteration  in  the  Cabinet 
system,  and  as  yet  it  has  not  assumed  a  definite  post-war 
constitution.     For  the  conduct     of  the  War,   the  Prime 
Minister  found  the  Cabinet  far  too  large,  and  he  formed  a 
War  Cabinet,  a  smaller  body,  of  five  members.     This  War 
Cabinet  became  later  the  Imperial  War  Cabinet,  to  which 
representatives  of  the   Dominions  were   added.     During 
the  War,    and  since  the  War,   a  large  number  of  new 
departments  or  ministries  has  been  created,  some  of  which 
are  temporary,  others  of  which'  are  likely  to  last  many 
years  or  become  permanent.     Thus  there  are  the  Minis- 
tries of  Labour,  of  Pensions,  of  Supply  (Munitions),  of 
Food   Control,   of  Ways   and  Communications,   of   Ship- 
ping,   of    National    Service    and    Reconstruction    and   of 
Health.     To  include  the  heads  of  all  these  ministries  in 
the  Cabinet  would  mean,   as  it  has  to  a  certain   extent 
already  meant,,  the  evolution  of  another  inner  Council 
just  as  the  Cabinet  itself  was  originally  an  inner  Council 
of  the  Privv  Council. 
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The  War  Cabinet,  which  started  at  the  end  of  191u\ 
■was  a  small  body  of  five  members  only,  one  of  whom  was 

a  departmental  head.     The  others  were  '  minis- 
cabinef.1"       terg  with  portfolio,'   i.e.,   they  had  no  specific 

post  in  the  administration.  They  were  able  to 
devote  their  whole  attention  to  war  affairs  without: 
being  burdened  with  a  department.  Likewise  the  pre- 
vious members  of  Cabinet  who  were  departmental  heads 
were  free  to  manage  their  departments  without  the  burden 
of  Cabinet  meetings.  A  separation  was  made  between 
policy  and  actual  administration.  One  body  devised  the 
policy :  the  other  carried  it  out.  The  War  Cabinet  was 
a  sort  of  miniature  legislative  body.  The  power  of  the 
[War  Cabinet  was  enhanced  in  this  respect  by  the  servility 
of  the  House  of  Commons.  In  the  conduct  of  war  the 
executive  is  supreme,  hence  the  Cabinet,  and  the  later 
War  Cabinet,  was  able  to  dictate  to  the  House  oi  Com- 
mons. The  House  had  the  right  and  power  to  refuse  to 
pass  the  measures,  but  as  a  matter  of  fact  it  never  exer- 
cised the  right:  it  could  not  have  done  so  with- 
out risking  internal  revolution.  The  people  were  not  in 
a  mood  for  discussion  or  delay.  What  they  wanted  was 
swift  and  decisive  action.  Another  result  of  the  War 
Cabinet  system  was  that  the  Prime  Minister  ceased  to  be 
leader  of  the  House  of  Commons.  He  delegated  the 
function  of  leadership  to  the  Chancellor  of  the  Exche- 
quer. 

After  the  general  election  of   1918 — held   immediately 
after     the    conclusion     of     the     War — the    War     Cabi- 
net continued.       The  new  House  of  Commons 
Develop-        at    first    was    as    subservient   to    the   Cabinet 
ment*  as     its     predecessor,     but     gradually     it     re- 

asserted its  powers.       The  Government  was  defeated  on 
more  than  one  occasion,  but  no  resignation  followed.    The 
Prime    Minister,    however,    deemed   iti  wise   to    end  the 
[War  Cabinet  and  a  new    cabinet    on    the  old    lines    was 
created.     Most  of  the  pre-war  offices  were  represented  in 
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this  Cabinet,  with  the  addition  of  the  Minister  of  Way» 
and  Communications  (Transport),  the  Minister  of  Health 
and  the  Minister  of  Labour.  One  Minister  without 
portfolio  was  included.  The  total  number  was  nineteen. 
In  1918  a  Committee  called  the  Machinery  of  Gov- 
ernment Committee,  the  President  of  which  was 
Lord  Lord  Haldane,  presented  ai  report  in  which  are 

Haidane's     given  the  most  modern  views  of  the  functions 
Committee.    Qf    ^    Cabinet#      The    main   ^^j^^^  of   the 

Committee  were  that  the  Cabinet,    '"'the  mainspring  of 
all  the  mechanism  of  government,"   (1)  should  be  small 
in  number,  with  ten  or  twelve  members ;  (2)  that  it  should 
meet  frequently ;  (3)  that  it  should  be  supplied  with  all  the- 
material  necessary  to  enable  it  to  reach  rapid  decisions ; 
(4)  that  it  should  take  into  consultation  all  the  ministers 
whose  departments  are  likely  to  be  affected  by  its  deci- 
sions: and  (5)   that  it  should  have  a  systematic  method 
of  seeing  that  its  decisions  are  carried  out  by  the  execu- 
tive departments.     These  things  are  necessary,  according 
to  the  Committee,  to  enable  the  Cabinet  to  fulfil  its  func- 
tions, which  are,  in  the  words  of  the  Report — "  (1)   the 
final  determination  of  the  policy  to  be  submitted  to  Parlia- 
ment: (2)  the  supreme  control  of  the  national  executive' 
in  accordance  with  the  policy  prescribed  by  Parliament; 
and  (3)  the  continuous  co-ordination  and  delimitation  of 
the  activities  of  the  several  departments  of  State." 

The  Cabinet  controls  the  course  of  legislation  through 
its  power  of  initiating  measures.  Every  important 
measure  is  proposed  in  Parliament  by  the' 
control.  member  of  Cabinet  within  whose  province 
the  subject  lies.  The  Cabinet  is  jointly 
responsible  for  the  measure.  As  a  rule  a  Cabinet 
measure  goes  through  the  House  of  Commons  safely, 
because  the  Cabinet,  being  composed  of  members- 
of  the  party-in-power,  controls  the  majority  of  votes. 
It  also  controls  the  business  of  the  House.  If,  however, 
the    Cabinet   does    not    control   the    majority,    the   Prime 
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Minister  must  iecomniend  a  dissolution  of  Parliament  to 
test  the  feeling  of  the  nation,  for  without  a  majority  he 
can  do  nothing-.  If  his  party  is  beaten  at  the  elections,  the 
Prime  Minister  must  lay  his  resignation  before  the  King, 
who  summons  the  leader  of  the  party  which  now  can  com- 
mand a  majority  in  the  House,  and  asks  him  to  form 
a    ministry. 

The  Cabinet  is  thus  completely  responsible  to  the  House 
of  Commons.  A  majority  in  that  House  is  absolutely 
cabinet  essential  to  the  life  of  the  Cabinet. 
Respon-  There  are  parties  also  in  the  House  of  Lords, 
sibiiity.  j^  fljgij.  power  on  the  Cabinet  maiy  be 
judged  from  the  fact  that  since  1905  every  Prime 
Minister  and  Cabinet  have  been  of  the  opposite 
political  party  to  the  majority  in  the  House  of  Lords. 
The  Prime  Minister,  however,  usually  so  airranges  the 
ministerial  appointments  that  a  number  of  posts  are  given 
to  peers.  It  must  be  noted  that  all  the  ministers  of  the 
Crown  do  not  serve  in  the  Cabinet.  Only  the  head*  of 
some  of  the  ministries  are  in  the  Cabinet.  There  are 
many  minor  ministerial  offices,  apart  altogether  from  the 
headships  of  departments,  which  are  rilled  by  selection 
by  the  Prime  Minister  from  the  Houses  of  Parliament, 
such  as  TJnder-Secretaryships  of  State  and  Parliamentary 
Secretaryships. 

Through  the  Cabinet  the  House  of  Commons  controls 
the     legislature     and     the     executive     in     one     body. 
Parliament  in   itself  does  not  govern  :    it  oon- 
*ry  "  trols  the  government,  which  is  the  Cabinet.   The 

Questions.  Cabinet  in  its  turn  dominates  Parliament,  for 
it  is  composed  of  the  leaders  of  the  party  which 
has  tHe  majority  of  votes  in  the  House  of  Commons. 
Thus  the  Cabinet  really  is  the  centre  of  the  whole  legis- 
lature and  administrative  system  of  the  United  Kingdom. 
Apart  from  voting  power,  the  members  of  the  Commons 
exercise  control  in   administrative   matters  by  means  of 
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questions.  Members  may  ask  questions  of  ministers  pro- 
vided due  notice  is  given  and  the  question  can  be  answered 
without  detriment  to  the  public  good.  No  debates  follow 
questions,  as  in  the  Trench  interpellations,  but  the 
question  system  is  a  useful  instrument  for  the  prevention 
of  jobbery  and  maladministration. 

The  Cabinet  is  not  known  to  the  law.  Legally  the 
members  of  Cabinet  have  power  as  members  of  the  Privy 
Council.  The  Prime  Minister's  post  was 
ceediPngs  legally  recognised  in  1905,  and  special  prece- 
dence was  granted  to  the  holder.  No  salary 
is  attached  to  the  post  of  Prime  Minister.  The  Prime 
Minister  usually  holds  as  paid  office,  the  most  usual  being 
that  of  First  Lord  of  the  Treasury. 

The  Cabinet  conducts  its  proceedings  in  private.    Before 
the  War  no  minutes  of  its  meetings  were  kept.       The 
War,     however,     compelled     the     Cabinet     to 
seeding"        keep    regular     proceedings.       Outsiders     were 
brought      in       for      consultation.  Agenda 

papers  were  issued  and  minutes  kept.  In  1918  a 
Report  for  the  year  1917  was  issued.  A  regular  secre- 
tariat was  also  established.  Some  of  these  departures 
from  the  old  custom  by  the  War  Cabinet  are-  likely  to 
become  regular  features  of  cabinet  government. 

We  hare  already  noted  the  fact  that  the  executive  and 
legislative  are  combined  in  one  body.  Parliament  also 
exercises  certain  judicial  functions.  The  chief 
court1  of"  judicial  functions  of  the  High  Court  of 
partia-  Parliament,  as  it  is  technically  called,  are — 
(a)  the  power  of  each  House  to  deal  with  its 
membership  and  constitution ;  (6)  the  power  of  the  two 
Houses  to  impeach  public  officers  and  enact  Bills  of 
Attainder.  This  is  purely  theoretical.  The  responsibility 
of  the  Cabinet  to  the  House  of  Commons  has  made  im- 
peachment obsolete,  (c)  The  power  of  Parliament,  by 
means  of  an  address  of  both  Houses  to  the  Crown,  to 
remove  certain   officers,   such   as  Judges;    (a7)   po\rers   of 
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the>  House  of  Lords  only,  (i)  as  the  final  Court  of  Appeal, 
and  (ii)  as  the  Court  to  try  peers  for  treason  and  felony. 
In  theory  the  whole  House  of  Lords  can  act  as  a  Court. 
In  practice  the  judicial  functions  are  exercised  by  the  Lord 

Chancellor  and  the      "Law-lords" — who     are 
Lords  eminent  lawyers  specially  created  life-peers  for 

court.  *kis    judicial    purpose.       These    law-lords    are 

sometimes  helped  by  other  lawyers  specially 
called  to  serve  (e.g.,  in  cases  coming  from  India,  an 
Indian  lawyer  or  English  lawyer  versed  in  Indian  law 
is  usually  summoned).  The  House  of  Lords  is  the  final 
Court  of  appeal  from  all  the  Courts  (save  .ecclesiastical 
courts)  in  the  United  Kingdom. 

In  theory  the  King  is  head  of  the  whole  constitutional 
system  in  the  British   Empire.     He  has  the  initial  and 

final  word  in  legislation ;  he  is  the  head  of  the 
The  ^    Executive,  all  executive  acts  being  done  in  his 

The  Crown,  name;   he  is  also  the    "fountain   of  justice/' 

for  technically  all  judgments  are  given 
through  the  Courts  in  his  name.  Actually  Parlia- 
ment controls  legislation.  The  King's  power  of  initiating 
legislation  belongs  to  the  Cabinet,  and  his  veto 
power  is  never  exercised.  Were  it  exercised  it  would  be 
exercised  on  the  advice  of  the  Prime  Minister,  but  the; 
Prime  Minister,  with  the  Cabinet,  controls  the  legisla- 
tion, so  the  veto  is  not  necessary.  His  executive  powers 
are  exercised  by  the  Cabinet,  and  hisi  judicial  powers  by 
the  Courts,  which  are  free  from  royal  interference. 

The  nominal  and  actual  powers   of  the   Sovereign  in 
legislation  really   sum   up  the  constitutional  practice  of 

Britain.  Theoretically,  Paliament  exists  at  the 
Legislative   w[\\  0f  the  King,  and  transacts  business  at  his 

pleasure.  He  summons  and  prorogues  the 
Houses.  He  can  dissolve  them  at  any  time.  No  Bill  can 
become  an  Act  without  his  signature.  He  can  issue  pro- 
clamations and  ordinances,  a.  power  now  used  only  for 
the  Crown  Colonies.     Actually  all  these  actions  are  done 
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on  the  advice  of  his  ministers.     The  ordinances  he  issues 
are  really  orders  passed  under  statutory  law.    The  Cabinet 
controls  the  whole  field. 

Nominally,  his  executive  powers  are  enormous.       He 
has  to  see  to  the   execution  of  all  the  laws  and  to  the 

proper  working  of  the  administrative  services. 
Executive  ^e  nas  *ne  appointment,  with  a  few  exceptions, 
powers.         of  all  the  highest  public  officers,    and  he   can 

remove  all  officers,  save  judges,  members  of  the 
Council  of  India,  the  Comptroller  and  Auditor-General. 
He  has  in  his  hands  tna  expenditure  of  all  public  money 
according  to  the  Appropriation  Act.    He  ha:s  the  power  of 
pardon.     He  creates  peers  and  grants  honours.    He  orders 
the  coining  of  money.     He  grants  charters  of  incorpora- 
tion.    He  is  the  Commander-in-Chief  of  both  the  Army 
and   the   IVavy.      He  also   raises  them,   according  to  ihe 
conditions  laid  down  by  Parliament.     He  represents  the 
nation   in  its   dealings  with  the     foreign   powers.        He 
appoints  all  ambassadors.     He  supervises  the  whole  field 
of  local  government.     He  is  also  head  of  the  Churches, 
and  ars  such  summons  Convocation  and  appoints  the  chief 
church  dignitories. 

Actually <   the  Cabinet  is  responsible  for  all  these  acts 
of  the    King-.     "  The    King   can  do   no  wrong  '     is    an 

English  constitutional  maxim,  which  means 
powers         *hat      ministers      are      responsible      for      all 

executive  work  done  in  the  King's  name. 
'  The  King  reigns,  but  does  not  govern.'  He  has 
nominal,  not  actual  powers. 

Even  the  so-called  powers  of  the  King's  prerogative  are 
dead.     The  prerogative,  as  defined  by  Professor  Dicey, 

is  the  ie  residue  of  discretionary  and  arbitrary 
pre-  authoritv  which  at  anv  time  is  legally  left  in 

rogatiwe.       ^   j^g   of  tlie   Qrown."        This  residue   is 

now  merely  nominal.  Certain  privileges  still  belong 
to  the  King.  The  civil  list  is  at  his  disposal.  He  can 
buy   and    sell  property   like    a    private    individual.        At 
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one  time  vast  landed  properties  were  attached  to  the- 
Crown.  Now  they  are  managed  by  government,  a  lump 
sum  of  money  having  been  given  in  exchange.  The 
King  enjoys  immunity  from  political  responsibility.  He 
is  free  from  restraint,  i.e.,  he  cannot  be  arrested  nor  can 
his  goods  be  seized.  He  is  also  free  from  the  chief 
taxes— save  taxes  on  land  bought  by  himself. 

His  real  authority  nowadays  lies  in  his  right  to  be 
consulted,  a  most  important  right,  as  the  personality  of 
the  King  has  had  most  important  effects  in  many  rases. 
He  can  also  discuss  public  matter  with  his  ministers,  and' 
offer  advice,  encouragement  or  warning  as  he  mav  think 
fit. 

One  of  the  most  remarkable  phenomena  of  modern 
jjolitical  development  has  been  the  security  of  the  British 

kingship.  "While  the  Great  War  has  destroyed 
stability  several  dynasties,  the  English  kingship  seems 
°f.  the  more  firmly  grounded  than  ever.      The  reasons 

aire  many.  In  the  first  place,  the  King-  is  the 
constitutional  head  of  a  constitution  which  has  never 
known  a  serious  break;  in  the  second  place,  the  monarchy 
is  the  pivot  on  which  the  machinery  of  government  turns. 
All  the  actions  of  government  are  done  in  the  King's 
name,  and  the  very  constitutional  practices  (e.g.,  cabinet 
government),  which  have  taken  the  real  power  from  the 
King,  really  depend  on  the  kingship  as  the  pivot  of  the 
system.  In  the  third  place,  the  Parliamentary  system  of 
government  in  Britain  has  taken  from  the  King  those 
powers  which  might  have  endangered  his  position,  and, 
by  his  position  in  the  Parliamentary  system,  he  has  become 
as  "  popular  "  an  institution  as  Parliament  itself.  In  the 
fourth  place,  the  King  can,  and  does,  make  himself  really 
useful  in  national  difficulties.  He  can  suggest  methods, 
or  use  his  influence  to  persuade.  In  the  fifth  place,  from 
his  exalted  position  he  can  encourage,  warn,  and  set  an 
example.     The  work  of  King  George  in  the  Great  War  is 
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ample  evidence  of  this.  In  the  sixth  place,  the  king- 
ship is  the  greatest  institutional  bond  of  union  in  the 
Empire.  Through  the  King  more  than  any  other  agency 
the  Empire  is  held  together.  Parliaments  and  other  in- 
stitutions differ,  but  the  King  is  the  King  from  one  end 
of  the  Empire  to  the  other.  Visits  of  the  King,  or  the 
Heir- apparent,  to  the  Dominions  beyond  the  sea  are  the 
seals  of  imperial  unity.  In  the  seventh  place,  the  king- 
ship, or  royalty,  is  deeply  ingrained  in  the  English  heart. 
Save  for  one  short  period  (during  the  Commonwealth), 
there  has  been  a  regular  succession  of  Kings  and  Queens 
in  England  since  England  was  England.  Finally,  the 
Royal  house  is  the  centre  and  example  for  the  whole  of 
the  social  life  of  England.  The  King  is  supreme  in 
dignities  and  precedence,  and  the  '  pomp  and  circum- 
stance'  of  royalty  appeal  in  England,  as  they  do  in 
India,  much  more  than  the  austerity,  simplicity  and 
newness  of  other  types  of  constitutional  chiefs. 

The  various  departments  of  government  aire  conducted 
by  the  ministers  and  the  Permanent  Civil  Service,  whicn 
is  recruited  under  the  examination  system.  Some 
The  of   the   posts  usual lv   included  in    the    Cabinet 

SSntS".1"  (e.g.,  Lord  Privy  Seal,  and  Lord  President  of 
the  Council)  are  sinecures.  Their  utility  lies 
in  the  fact  that  the  Prime  Minister  is  able  to  give  them 
to  outstanding  men  of  his  party  who  do  not  wish  to  have 
the  cares  of  important  administrative  posts. 

The  Lord  Chancellor  occupies  one  of  the  oldest  offices 

in  the  British   Government,     Originally   the  Chancellor 

was  called   the  Lord   High  Chancellor.        His 

The  Lord     duties  are  equivalent  to  those  of  the  Minister 

chancellor.  ^  Jugtice  in  oiher  governments.       He  is  the 

chief  judge  of  the  High  Court  of  Justice  andH:he  Court  of 
Appeal.     He  presides  over  the  House  of  Lords,   which, 
as  we  have  seen,  is  also  a  judicial  body;  he  is  in  charge 
of  the  Great  Seal.     He  appoints  and  removes  Justices  ot 
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the  Peace  and   county  court  judges.      He  has   also  ex- 
tensive ecclessiastical  patronage. 

The    Chancellor    01    the    Exchequer    is    head    oi'    the 
Treasury,  though  in  theory  the  Exchequer  is  only  a  branch 
of  the  Treasury.     Originally  he  was  known  as 
chancellor    the  Lord  High  Treasurer,  but  in  1714  the  func- 
"exVi6  tions  of  the  treasury  were  put  into  commission , 

"  i.e.,  placed  under  a  Board  called  the  Lords  of 
the  Treasury.  This  Board,  the  First  Lord  of  which  is 
usually  the  Prime  Minister,  is  renewed  with  every  Par- 
liament, but  does  not  meet.  The  Chancellor  of  the 
Exchequer  controls  the  Treasury  by  himself. 

The  First  Lord  of  the  Admiralty,  who  used  to  be  known 
as  the  Lord  High  Admiral,  is  head  of  all  naval  affairs. 

Associated  with  him  is  the  Board  of  the 
The  First  Admiralty,  which  is  composed  of  himself  (First 
Admiralty.  Lord),    four   naval  lords,  who  are   professional 

experts  (captains  or  admirals),  a  first  and  a 
second  civil  lord,  with  a  parliamentary  and  a  permanent 
secretary.     The  Board  of  the  Admiralty  meets  regularly. 

The  five  Secretaries  of  State  are  really  holders  of  the 
same   office,    the   Secretaryship  of   Stat3,   and   in    theory 
each    secretary    is    competent    to    perform    the 
The  duties  of  the  others.     Originally  there  was  only 

of  state.  one  Secretary  of  State,  but  with  the  expansion 
of  g-overnment  business  ultimately  five  were 
created.  Each  has  his  special  duties,  as  indicated  bv  the 
names: — (a)  The  Secretary  of  State  for  Home  Affairs. 
He  deals  with  matters  usually  dealt  with  by  the  Minister 
of  the  Interior  in  other  governments,  save  in  so  far  as 
some  of  the  functions  have  been  given  to  other  ministries. 
Generally  speaking,  lie  deals  witK  affairs  not  dealt  with 
by  other  departments.  (6)  The  Secretary  of  State  for 
Foreign  Affairs.  He  deals  with  foreign  affairs.  Pro- 
tectorates used  to  be  under  his  department,  but  now  they 
are  usually  placed  under  the  Secretarv  of  State  for  the 
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Colonies,  (c)  The  Secretary  of  State  for  the  Colonies. 
id)  The  Secretary  of  State  for  "War,  to>  whose  department 
has  recently  been  added  the  Royal  Air  Force,  (e)  The 
Secretary  of  State  for  India. 

There  are  several  administrative  boards,  or  commis- 
sions, the  head  of  which  is  the  President.  He  alone  is 
the  executive  chief.  The  boards  are  nomi- 
Adminis-  nal.  Two  of  these  boards — the  Board  of 
Boards.  Trade  and  the  Local  Government  Board — 
were  originally  Committees  of  the  Privy 
Council.  Others,  the  Boards  of  Agriculture,  of  Educa- 
tion, and  of  Works  are  purely  administrative  creations  (the 
head  of  the  Board  of  Works  is  called  the  First  Commis- 
sioner of  Works).  The  newer  ministries — Labour,  Pub- 
lic Health,  Pensions,  Shipping*,  Food  Control,  etc., — are 
all  purely  administrative  creations. 

There  is-  also  a  number  of  legal  appointments,  the 
holders  of  which  rank  as  ministers.  Sometimes  they 
■  «„„.  are  included  in  the  Cabinet.        The  Attornev- 

Legai  <- 

Appoint-       General,      the      Solicitor-General,      the      Lord 

ments<  Advocate  (Scotland),  the  Solicitor  General  for 
Scotland,  the  Attorney-General  and  the  Solicitor- 
General  for  Ireland,  and  the  Lord  Chancellor  of  Ireland 
are  the  chief  legal  officials. 

[f  a  member  of  the  House  of  Commons  becomes  a 
minister  he   must  seek  re-election     in  his   constituency. 

.    .  The      theory     underlying     this     constitutional 

of  Re-  usag-e  is  that  the  member  must  again   secure 

election.  ^&  confidence  of  his  constituents.  The  prac- 
tice is  more  vexatious  than  useful;  indeed  it  may  be 
positively  baneful,  for  if  the  Prime  Minister  is  not  certain 
of  public  support,  he  will  choose  not  the  best  man  for  a 
vacant  post,  but  a  man  who  secured  al  large  and  safe 
majority  at  the  last  elections. 


POLITICAL  SCIENCE.  559 

The  Privy  Council  still  retains  a  nominal   importance 
in    executive    matters.        Its    chief    importance    actually 
lies  in  its  judicial  position.     Theoretically,  and 
■counciV.Vy    legally,  the  Privy  Council  is  still  the  advisory 
body  of  the  King-.    All  members  of  the  Cabinet 
-are  made  privy  councillors.     The  Council  never  meets  as 
a  whole.     One  or  two  members  can  fulfil  the  legal  forms 
necessary     for      its     actions.        Technically      proclama- 
tions and  "  orders-in-council "  are  issued  by  it;  actually 
they  are  issued  by  the  Cabinet,  whose  members  are  also 
privy  councillors.      Privy   councillors   are   appointed   for 
life  by  the  Crown,  and  can  be  dismissed  by  the  Crown. 
The   conferment   of   the  title   "Privy   Councillor"    gives 
the  councillors  the  right  to  use  the  phrase  "  The  Kisrht 
Honourable."        There   are  three  classes  of   privy'  coun- 
cillors— cabinet  ministers;  holders     of  important  posts, 
such  as  ambassadors ;  and  persons  eminent  in  law,  litera- 
ture, and  science.     The  dignity  of  privy  councillor  ranks 
officially  next  to  that  of  a  peerage. 

The  courts  of  Great  Britain  arose  originally  from  the 
Permanent  Council.  The  system  of  judicial  ad- 
The  ministration      thus      was      centralised.        The 

Judicial        king*  originally  was  the  final  judge,   but  with 
the  growth  of  his*  judicial  work  he  had  to  orga- 
nise courts  to  administer  justice  throughout  the  realm. 
The  first  attempt  at  organisation  was  the  judicial  circuits, 
when  the  judges  of  the  King's  Court  went  from  place  to 
place  to  hear  cases.     The  Court  of  the  King's  Bench,  the 
Court  of  Common  Pleas,   and  the     Court  of  Exchequer 
used  all  to  send  out  circuit  judges.       The  Court,  of  Chan- 
cery remained  centralised  in  London.     In  1873  the  Judi- 
cature Act  organised  the  courts,   giving  fixed  areas     of 
jurisdiction  to  each.     This  Act,  with  subsequent  amend- 
ing Acts,    is  the  basis   of  the   modern   English    system. 
Before    1873  a    certain   amount   of   decentralisation   had 
begun  by  the  creation,  in  1840,  of  county  courts,  with  a 
purely  local  jurisdiction. 
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The  outlines  of  the  modern  judicial  organisation  are 
as  follows: — At  the  base  are  the  County  Courts,  for  civil 
outline  of  cases>  a;Qd  the  Courts  of  the  Justices  of  the 
organis-  Peace  and  the  Borough  Criminal  Courts,  for 
criminal  cases.  At  the  top  there  is  the  Supreme 
Court  of  Judicature,  which  has  two  branches,  the  High 
Court  of  Justice  and  the  Court  of  Appeal.  Above 
these,  as  final  courts  of  appeal,  are  the  House  of  Lords 
and  the  Judicial  Committee  of  the  Privy  Council. 

The  County  Courts  cover  certain  areas  of  jurisdiction 

(not  co-terminous  with  the      administrative  county)   for 

civil  cases.       A  Judge,  appointed  by  the  Lord 

'counts.        Chancellor,   goes  on  circuit  to  each  area.     The 

Judge  usually  sits  alone,  though  litigants  may 

demand  a  jury  of  eight  members.       The  County  Courts 

have   exclusive  jurisdiction  within   certain   limits.       In 

some  cases  litigants  may  go  at  their  own   option  to  the 

County  Courts  or  to  the  High  Court  of  Justice.     Appeals 

lie  from  the  County  Courts  to  the  High  Court  of  Justice. 

Justices  of  the  Peace  are  appointed,  and  removable  by 
the  Ijord  Chancellor,  on  the  recommendation  of  the  Lord- 
Lieutenants    of    the     Counties.       The    Justices 
of  the  used   to   have    administrative  functions,   which 

Petty*"  were  abolished  by  the  Local  Government  Act  of 

sessions  ]888.  They  are  appointed  by  county  areas, 
Quarter  each  county  has  its  Commission  of  the  Peace, 
sessions.  which  includes  the  Judges  of  the  Supreme  Court,. 
Members  of  the  Privy  Council  and  the  Justices  of  the 
Peace.  Justices  may  act  singly,  or  in  petty  sessions  and 
quarter  sessions.  Most  of  their  important  work  is  done  in 
quarter  sessions,  where  all  the  Justices  meet.  The  Justice 
of  the  Peace  acts  as  a  police  magistrate  :  he  orders  arrests, 
examines,  and  tries  cases.  At  Petty  Sessions,  where 
two  justices  constitute  a  court,  minor  criminal  cases  are 
tried,  appeal  lying  to  the  Quarter  Sessions.  Quarter 
Sessions  are  held   four  times  yearly,   but  similar  courts 
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may  be  held  at  other  times,  called  "  general  sessions." 
The  Quarter  Sessions  Court  has  both  original  and  appel- 
late functions.  Appeals  may  be  made  from  the  Quarter 
Sessions  to  the  High  Court  of  Justice.  The  Quarter 
Sessions  may  also  commit  cases  to  the  assizes.  The  assize 
courts  are  held  four  times  a  year  throughout  the  country 
by  Commissioners  nominated  by  the  Crown.  These 
Commissioners  are,  as  a  rule,  Judges  of  the  King's  Bench 
Division  of  the  High  Court,  though  occasionally  senior 
King's  Counsel  are  nominated.  Trials  take  place 
before  one  Commissioner  only.  All  criminal  trials 
except  those  which  come  before  a  court  of  summary 
jurisdiction  are  conducted  before  a.  jury  of  twelve. 

The  High  Court  of  Justice  has  both  civil  and  criminal 
jurisdiction,  and  it  is  both  original  and  appellate.  It 
The  High  ^as  three  divisions — Chancery,  King's  Bench 
court  of  (including  the  old  Court  of  Common  Pleas  and 
Just,ce-  Court  of  Exchequer),  and  Probate,  Admiralty 
and  Divorce.  Any  high  court  judge  may  sit  in  any 
of  the  three  divisions.  The  Lord  Chancellor  presides  in 
the  Chancery  Division,  the  Lord  Chief  Justice  in  the 
King's  Bench  Division.  A  president  is  appointed  by 
the  Crown  for  the  Probate,  Admiralty  and  Divorce  Divi- 
sion. The  Judges  sit  singly  and  in  groups.  The  High 
Court  never  sits  as  a  body. 

The  Court  of  Appeal  is  composed  of  the  Master  of  the 
Rolls,  and  the  Lord  Justices  of  Appeal.  The  presidents 
of  the  three  divisions  of  the  High  Court  and  all 
TfheAppea*  ex-lord  chancellors  are  members  of  the  Court. 
The  Court  is  divided  into  two  groups  of  three 
(or  two)  for  the  hearing  of  appeals.  The  Court  hears  all! 
appeals,  civil  and  criminal.  The  Court  of  Criminal  Ap- 
peal has  a  special  composition — the  Lord  Chief  Justice 
and  a  number  of  judges  of  the  King's  Bench  Division 
appointed  by  the  Lord  Chief  Justice  and  Lord  Chancellor. 

pi 
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Nominally  all  judges  are  appointed  by  the  Crown  for 
life,  or  good  behaviour,   on  the  recommendation  of  the 
Lord   Chancellor.      The  Lord   Chancellor  him- 
JSSSw.  °f    self'    whp   is   a    member   of  the    Cabinet,    the 
Lord  Chief  Justice,  the  Lords  of  Appeal,  who 
;it  in  the  House  ofi  Lords  and  on  the  Judicial  Committee 
of  the  Privy  Council,  and  the  Lord  Justices  of  Appeal  are 
nominated    by   the   Prime   Minister.        Judges    aire   re- 
movable by  the  Crown  on  an  address  of  both  Houses  of 
Parliament. 

The  final  courts  of  appeal  are  the  House  of  Lords  and 
ihe  Judicial  Committee  of  the  Privy  Council.  The 
House  of  Lords  is  the  final  court  of  appeal 
House  of  from  all  courts,  save  ecclesiastical  courts, 
Judicial  ni  the  United  Kingdom.  The  Judicial  Com- 
St'phv"'6  mittee  of  the  Privy  Council  is  practically  the 
council.  same  body,  as  the  four  "Laiw  Lords  "  are  mem- 
bers of  the  Privy  Council.  Other  members  of 
the  Privy  Council  who  are  lawyers,  as  well  as  two  mem- 
bers nominated  by  the  Crown,  and  one  or  two  norrunater? 
to  represent  India  and  the  Colonies,  may  attend.  Only 
four  members  need  be  present  to  hear  a  case.  Xominally 
the  business  of  the  Judicial  Committee  is  to  hear  all  cases 
referred  to  it  by  the  Crown,  but  in  practice  it  is  the  final 
Court  of  Appeal  for  all  cases  from  the  Ecclesiastical 
Courts,  the  Courts  of  the  Channel  Islands,  the  Isle  of 
Man,  the  Colonies  and  Dependencies,  including  India, 
and  from  courts  established  by  treaty  in  foreign  coun- 
tries.    All  decisions  are  given  as  "  advice  to  the  Crown."' 

3.     Local  Government . 

The  English  system  of  local  government  is  the  mosr 
complex  in  existence.  Its  complexity  arises  from  its 
combination  of  old  historical  units  of  govern- 
compiexity  ment  with  the  modern  attempts  at  symmetrical 
English  or-ganisaitioii.  The  first  modern  attempt  at  the 
system.  systematisation  of  local  government  in  England 
was  the  "Reform  Act  of  1832.       Before  that  the 
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local  administration  was  carried  on  under  a  number  of 
more  or  less  haphazard  statutes  and  commissions.  In 
the  counties  the  work  was  done  by  the  county  gentlemen 
or  landowners,  and  the  clergy,  the  former  acting  as 
Justices  of  the  Peace,  the  latter  as  the  Vestry.  Both 
ihe  Petty  Sessions  and  the  Quarter  Sessions,  which  are 
now  purely  judicial,  were  administrative  bodies.  The 
Vestry,  presided  over  by  the  church  rector,  was  com- 
posed of  him  and  his  church  wardens.  It  was  responsible 
for  the  administration  of  the  civil  or  pcor-law  parish.  In 
1782  an  Act  was  passed  grouping  parishes  together  for 
poor  law  purposes.  These  were  administered  by  guar- 
dians, appointed  by  the  Justices  of  the  Peace.  In  1834, 
by  the  Poor  Law  Amendment  Act,  parishes  were  grouped 
into  Unions.  A  Central  Poor  Law  Authority  was  set  up 
in  London,  and  the  local  boards  of  guardians  were  made 
elective.  The  Municipalities,  or  Municipal  boroughs, 
too,  were  reconstituted.  In  1832  they  were  governed  by 
a  mayor^  alderman,  councillors  and  freemen,  who  were 
only  a  fraction  of  the  population.  By  the  Municipal 
Corporations  Act  of  1835  all  rate-payers  were  given  the 
franchise.  In  1848  a  Public  Health  Board  was  estab- 
lished, which  gave  way  in  1871  to  the  Local  Government 
Board.  By  the  Education  Act  of  1870,  and  the  Public 
Health  Act  of  187o  more  duties  fell  to  local  bodies,  till 
in  1888  an  attempt  was  made  in  the  Local  Government 
Act  to  organise!  the  system.  The  multiplication  of  funct- 
ions and  of  bodies,  the  overlapping  of  functions  and 
of  areas  made  the  system  so  complex  that  only 
a  few  trained  administrators  could  understand  it.  By 
the  Act  of  1888,  and  another  similar  Act  in  1894  the 
system,  though  not  made  simple,  was  made  workable. 
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At  present  England  and  Wales  are  divided  into  sixty- 
two  administrative  counties.     These  administrative  coun- 
ties are  different  from  the  geographical  coun- 
The  Admin-  ties,     which     now     only    exist    for    historical 
county.        purposes.        The     administrative     county       is 
administered     by      a     County     Council.       For 
purposes     of     election     the     county       is     divided     into 
areas  similar  to  wards  in  a  municipality.     The  County 
Council  consists  of  ordinary  councillors,  elected  for  three 
years,  and  aldermen,  elected  for  six  years.       The  alder- 
men are  elected  by  the  councillors.     Half  the  aldermen 
retire    every    three   years.       There :  is   no  difference      in 
powers  between  councillors  and  alder me.i.     Women   are 
equally  eligible  with  men  for  election  and  appointment. 
The  County  Council  elects  its  own  Chairman,  and  appoints 
its    own    administrative     officials.     Its    duties    are   wide. 
These  include  all  the  administrative  work  done  by  the 
Justices,  with"  all  the  functions  conferred  by  recent  Acts 
of  Parliament.       Its  financial  powers  include  the  assess- 
ment and  levying  of   the    county   and   police   rates,   and 
their  expenditure.     With  the  consent  of  and  under  con- 
ditions laid  down  by  the  Local  Government  Board.     The 
County  Council  can  also  borrow  money,,  on  the  security 
of  the  County  Fund  for  certain  purposes,  such  as  the  erec- 
tion of  public  works.  The  Council  grants  licenses  for  guns 
and  levies  duties  on  dogs,  carriages,,  armorial  bearings, 
etc.     Its  other  duties  include  the  licensing  of  race  courses 
and  of  houses  for  music  and  dancing  (liquor  licensing  is 
left  to  the  Justices) :  the  management  of  main  roads  and' 
bridges ;    the    maintenance    and    management   of  pauper 
lunatic  asylums;  the  maintenance  of  reformatories  and 
industrial  schools ;  the  regulation  of  fees  of  inspectors, 
analysts  and   other   public   officers;  the   payment   of   the 
Coroner's  salary;  contagious  diseases  of  animals;  parlia- 
mentary registration  and  polling  districts ;  sale  of  foods 
and  drugs;  the  registration  of  places  of  worship.       The* 
control    of   the   County   Police  is   vested      in    a  Standing 
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Joint  Committee  of  Justices  and  County  Councillors,  in 
equal  numbers.  Under  the  Acts  of  1902,  1903,  and 
1918  the  County  Councils  are  also  the  local  education 
authorities. 

The  Administrative  Counties  are  divided  into  '  county 
districts  '    which  are   of  two     kinds — urban     and     rural. 
Urban  districts  comprise  towns  and  small  areas 
ofstricts       more  densely  populated  than  purely  rural  areas. 
A  rural  district  is    composed    of    a    union    of 
parishes.      These   areas   are  both   administered  by   coun- 
cils, which  have  their  own  permanent  officials.     They  ad- 
minister their   areas  according-  to      limits   prescribed   by 
statute   and  enforced  by   the   Local     Government   Board. 
The  district  councils  administer  the  Public  Health  and 
Highway     Acts.       Urban  district  councils  are  also  em- 
powered to  take  over  the  administration  of  main  roads 
from  the  County  Councils.       These  councils  also  exercise 
certain  powers'  under  the  various  Housing-  Acts  and  under 
provisional  orders  or  private  Acts  relating  to  gas  works, 
electric   power,   and  tramways.        They     provide     burial 
grounds,    open    spaces,      libraries,     isolation     hospitals, 
museums,  wash-houses,  allotments,  etc.     Urban  districts 
with  20,000  inhabitants  or  over  may  also  bo  local  edu- 
cation authorities.       The  councils  also  levy  the  district 
rates.       Rural  districts  are  co-terminous  with  the  Poor- 
law  Unions.     These  councils  exercise  similar  functions  to 
the    urban     district     councils.        Rural     distttidt    coun- 
cils, by  the  Apt  of  1894,  took  the  place  of  the  old  Board 
of  Guardians  in  Poor  Law  administration. 

Rural  districts  are   further  sub-divided   into  parishes. 
Parishes  with  under  three  hundred  of  a  population  have 
a  Parish   Meeting,   which  every  parish-  elector 
Districts,     may  attend,  and  they  may  have  a  Parish  Coun- 
cil, if  authorised  by  the  County  Council.     Two 
or  more  parishes,  if  the  parish  meetings  consent,  may  be- 
grouped   together  under  the  Parish  Council  by  <  rder  of 
*he  County  Council.    Larger  rural  parishes  have  a>  Parish 
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Council  as   well    as    a   Parish    Meeting-.        These    Parish 
Councils  exercise  the  powers  of  the  old  vestries.     Where 
there  is  no  Parish  Council  the  Parish  Meeting  exercises 
many  of  the  powers;  of  the  Parish  Council.       The  County 
Council  determines  the  size  of  the  Parish  Councils  :    the 
number  varies  from   five    to  fifteen.         Women,  married 
and  unmarried,  are  eligible  for  both  election   and  office. 
The  Parish  Council  picvides  open  spaces,  and  mav  acquire 
property   and   make   allotments  on   rental.        It  controls 
the  water  supply  and  is  the  local  sanitary  authority.     It 
maintains  local  rights  of  way,  the  local  roads,  cemetries, 
etc.,    and  assesses  the  local   rates.     It  also  appoints   the 
overseers  and  assistant  overseers  of  the  poor. 

The    distinction    between    rural    and    urban    was    also 
applied  to  parishes.     Parishes  lying   within  the  limits  of 
boroughs    or    within     more    thickly    populated 
parishes,     areas  are  still  known  as  urban  parishes.     Their 
organisation    was    not    affected    by    the    law  of 
1894,  which*  re-organised  the  rural  parishes.    These  urban 
parishes    preserve    the    old    ecclesiastical   organisation   of 
vestries.        They  are   unimportant  units  in  local  govern- 
ment. 

Within     the     administrative     county     there     are     the 
boroughs — which,    according  to   the  Act  of   1888  are  of 
three  classes: — 1.       The  County  Borough.       A 
Boroughs,     number  of   boroughs  which    either   were   coun- 
ties in  themselves  or,   according  to  the  Census 
of  1881,   had  a  population  of  not  less  than  50,000,  were 
made  counties  independent  of  the  Coanty  Councils   and 
Mere  freed   from   the  county  rates.      Such  boroughs  were 
constituted1  under  the  Municipal  Corporations  Act  of  1882 
and  in  addition,  were  given  the  powers  of  a  County  Coun- 
cil  under  the  Local  Government  Act.       They  originallv 
were  sixty-one  in  number,  but  have  been  increased  from 
time  to   time.        They  pay  certain   dues,   for  example,    a 
share  of  the  expenses  of   the   assizes   ''where  the  borough 
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lias  no  separate  assizes  of  its  own)  to  the  administrative 
county,   but  are  otherwise  free  from  county  taxes. 

2.  The      larger     Quarter     Sessions     boroughs,     i.e., 
boroughs  with   a  minimum  population   ficcnicting  to  the 

census  of  1881  of  10,000.  For  certain  purposes 
sessions  these  boroughs  are  subject  to  the  County 
eoroug  s.  Council  e.g.,  for  the  maintenance  ot  main 
roads,  for  the  assizes,  and  in  some  cases,  for  the  care  of 
pauper  lunatics.  In,  other  matters — such  as  those  relat- 
ing to  the  contagious  diseases  of  animals,  destruc- 
tive insects,  explosives,  fish  conservancy,  reformatories 
and  industrial  schools,  police,  sale  of  food  and  drugs, 
and  weights  and  measures — the  Quarter  Sessions  borough 
has  its  own  powers.  County  councillors  elected  for  these 
boroughs  cannot  vote  on  matters  not  assessed  by  th^ 
county. 

3.  The  smaller  Quarter  Sessions  boroughs,  i.e.,  boroughs 
with  a  population  according  to  the  census  of  1881  of 
under  10,000,  and  which  have  a  separate  court  of  Quarter 
Sessions.  These  boroughs  by  the  Act  of  1888  made 
part  of  the  area  of  the  county  for  administrative  pur- 
poses, and  are  assessed  at  the  country  rate  for  most  of  the 
administrative  purposes,'  e.g.,  the  maintenance  of 
pauper  asylums,  the  control  of  coroners,  the  appointment 
of  analysts,  the  control  of  reformatories  and  industrial 
schools,  the  administration  of  main  roads,  fish  conser- 
vation, explosives  and  locomotives. 

To  sum  up,  for  some  purposes,  (general  county  pur- 
poses.) the  entire  county,  including  all  boroughs  except 
county  boroughs,  is.  assessed  at  the  county  rate.  Kor 
other  purposes,  (special  county  purposes,)  certain 
boroughs   are  assessed  independently. 
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The  borough  is  the  standard  type  of  municipal  unit. 
The  constitution  of  municipalities  depends  on  the  Muni- 
Municipai.  cipal  Corporations  Act  of  1882,  and,  partly,  on 
ities-  the  Local  Government  Act  of  1888.     If  the  in- 

habitants of  an  area  wish  to  be  incorporated  in  a  muni- 
cipality, they  must  address  the  Privy  Council  to  that 
effect,  sending-  at  the  same  time  as  copy  of  the  petition 
to  the  Local  Government  Board  and  to  the  County  Coun- 
cil in  which  the  proposed  borough  or  Municipality  is 
situated.  After  a  careful  enquiry  the  Privy  Council 
decides  the  case.  If  the  decision  is  favourable,  a  charter 
of  incorporation  is  granted  in  which  the  municipal  limits 
and  organisation  are  laid  down.  The  constitution  of 
Corporations  is  laid  down  in  the  Municipal  Corporat- 
ions Act.  According  to  this  Act,  the  borough  must  be 
governed  by  a  mayor,  aldermen  and  councillors.  The 
councillors  are  elected  for  three  years,  one-third  retiring 
by  rotation  every  year.  One-third  as  many  aldermen 
as  there  are  councillors  are  elected  by  the  councillors 
for  six  vears,  one-half  of  them  retiring  by  rotation  every 
three  years.  The  mayor  is  elected  by  the  Council,  for 
one  year,  and  is  paid.  The  councillors  are  elected  by 
the  rate-payers  of  the  borough. 

Such  powers  as  are  not  given  to  the  county  boroughs 
remain  with  the  previously  constituted  authorities. 
Thus,  in  the  matter  of  justice  unless  special  provision  is 
made  a  borough  remains  a  part  of  the  county  for  judi- 
cial administration.  It  may,  however,  on  petition,  be 
organised  separately,  that  is,  it  may  be  given  its  own  Com- 
mission of  the  Peace,  or  its  own  Quarter  Sessions.  If  it 
obtains  its  own  Commission  of  the  Peace  only,  its 
Justices  also  belong  to  the  County  Commission  and  cam 
bold  no  separate  Quarter  Sessions.  If  it  secures  the 
right  to  a  separate  Quarter  Sessions,  a  Eecorder,  or  pro- 
fessional lawyer,   is   appointed,    to  whom   the   power   of 
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two   Justices   acting   together   is   given,    along   with   the 
exclusive  right  to  hold  Quarter  Sessions. 

Under  the  Education   Act  of   1918,  County   Councils, 
Countv     Borough     Councils    and     non-Countv    Borough 

Councils  are  constituted  authorities  for  higher 

education  in  England  and  Wales.  With  the 
approval  of  the  Board  of  Education  and  in  co-operation 
with  other  educational  authorities,  County  and  County 
Borough  Councils  must  make  provision  for  the 
development  and  organisation  of  education.  They 
are  directed  to  see  that  children  and  young  per- 
sons (under  eighteen  years  of  age)  are  not  debar- 
red because  of  expense  from  the  benefits  of  any 
education  provided  by  the  Councils.  Continuation 
schools  are  to  be  established  for  persons  under  sixteen 
years  of  age,  and  ultimately  for  those  under  eighteen 
years  of  age.  They  must  provide  for  the  supply  and 
training  of  teachers.  The  County  and  Borough  Councils 
are  also  responsible  for  the  medical  inspection  of  scholars 
in  secondary,  continuation,  and  certain  other  non-ele- 
mentary schools  or  institutions.  Local  education  authori- 
ties also  must  see  to  the  provision  of  play-grounds  and 
provide  physical  training.  The  authorities  are  empower- 
ed to  raise  money  by  taxes  and  loans.  The  Board  of 
Education  contributes  not  less  than  half  the  net  expendi- 
ture recognised  by  the  Board.  The  Councils  have  power 
to  provide  scholarships  or  maintenance  grants  and  to 
pay  fees.  They  must  not  pay  for  religious  instruction 
in  their  own  schools,  but  in  schools  not  provided  by  them 
they  can  neither  impose  nor  prevent  religious  instruction. 
The  Local  Government  Act  of  1888  made  special  pro- 
vision for  London.        Before  1888     the  area   covered  by 

London  was  governed  by  a.  large  number  of 
The  London  bodies  of  different  kinds.  London  now  com- 
councit.       prises  the   City  of.  London  proper,    a   compact 

area  of  about  a  square  mile  in  area,  and  twenty- 
eight  metropolitan  burghs,  which  cover  about  118  square 
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miles  beyond  the  city.  The  whole  area  by  the  Act  of 
1888  was  made  an  administrative  county,  with  its  own 
Council  (usually  known  as  the  L.C.C.,  London  County 
Council).  The  metropolitan  burghs  have  each  their  own 
organisation  of  mayor,  aldermen,  and  councillors.  They 
have  statutory  powers  in  relation  to  housing-,  public 
health,  streets  and  roads,  education,  rating',  etc.,  but  are 
not  constituted  with  the  same  powers  as  other  boroughs. 
The  London  County  Council  has  certain  powers  of  con- 
trol over  them  in  respect  to  the  sanction  of  loans,  the 
construction  of  sewers,  and  other  matters  where  central 
control  is  desirable  to  secure  uniformity  throughout  the 
whole  area.  The  Corporation  of  the  City  of  London  pre- 
serves many  of  its  medieval  forms  and  organisations,  as 
well  as  certain  constitutional  privileges.  Tt.  maintains 
its  own  police,  and  has  the  monopoly  of  all  markets 
within  seven  miles  of  the  city  boundary.  It  also  ad- 
ministers a  large  amount  of  Corporation  property  and 
maintains  several  bridges  across  the  Thames. 

Other  boards  or  authorities  set  up  specially  for  the 
London  area  are  the  Metropolitan  Water  Board,  created 
in  1902,  the  Metropolitan  Asylums  Board,  created  in 
18fiT.  and  the  Port  of  London  Authority,  which  controls 
the  lower  reaches  of  the  Thames.  The  Metropolitan 
Police  are  controlled  directly  by  the  Home  office. 

The  relatio?is  existing  between  central  and  local  con- 
trol in  England,  like  many  features  of  the  English  sys- 
tetm.  show  contradictions  between  practice 
control.  ana<  ^ne01T-  Theoretically,  the  centralisation 
of  authority  in  legislation  is  very  great. 
The  central  government,  however,  leaves  the  actual  ad- 
ministration to  local  authorities.  The  chief  offices  con- 
cerned   with    local    government — the    Home    Office,    the 
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Boards   oi    Education,    Agriculture,    and    Trade,   and   the 
Local      Government      Board— have      wide      powers      of 
control,       sanction,       appointment      and      examination, 
but  these  powers  are  very  seldom  used.     In  normal  times 
1  he  Local  Government  Board  very  infrequently  interferes- 
in    the    local    choice    of    officials.      In    fact    the  Board    is. 
more   ready  to  advise  than   to     interfere.       The  gradual 
release  from  all   but  theoretical  control  is  ol   course   due 
to  the  seriousness  and  efficiency  by  which"  local  authorities 
do  their  work.     The  interference     of     the     central     gov- 
ernment   varies  according  to  the  efficiency  <>i    mefficieric'v 
nf   the  local   authorities. 


CHAPTER  XXII. 

THE  GOVERNMENT  OF  INDIA- 

1.     Historical. 

The  present  Government  of  India  is  regulated  by  the 
•Government  of  India  Acts  of  1915,  1916  and  1919.  The 
General  measure     of     1919     is    only     transitional;      it 

Remarks.       represents    a    stage    of    development    towards 
complete    responsible    government    in    India    as    part  of 
the  British  Empire.     While  it  marks  the  definite  begin* 
ning  of  responsible  self-government  in  India,  it  is  also 
the    end     of      a    period     of    executive    government.    A 
little  over  half  a  century*  ago  that  executive  government 
was  itself  a.  complete  departure  from  the  system  then  pre- 
vailing.    The  present  Government  of  India,  is  the  result 
of     a     series     of     processes     and     attempts.        In     the 
earliest  days  of  the  English  in  India  their  functions  were 
mainly  commercial.     They  came  to  India  as  members  of 
trading   companies    with    or    without    charters    granted 
bv      the      English      executive      government      of      their 
time.     They  had  no  territorial   dominion.     They   acted 
under   the  duly  constituted   power  in    India.      With   the 
spread      of       English.      commercial       enterprise       came 
struggles  not  only  with  the  Indians  but  with  other  Euro- 
pean powers,  especially  the  Dutch  and  the  French.     In 
their  struggle  with  other  European  powers  in  India,  the 
"English  depended  very  largely  upon  Indian  help.     Part- 
ly by  accident,  partly  as  the  result  of  systematic  schemes, 
foe  whole  of  India  ultimately  passed  into  the  hands  of 
the  English.     The  legislative    supremacy   of   the  British 
parliament  was  established  in  India,  just  as  it  _  was    m 
what  are  now  known  as  the  Responsible  Dominions. 
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The  connexion  of  the  English   with   India  dates  back 
to  the  times     of     Elizabeth     Fired     bv     stories    of    the 
wealth  of  India   brought 'to   the   West  through 
connexion     ,    emce   h>'   ^tern    traders,   and   from  Portugal 
of  England    b.v  Portuguese  mariners,  in  1600  a  number  of 
w.th   India.  Englishmen    of    good    birth    petitioned    Queen 
Elizabeth   to    grant  them    a    charter   of    incor- 
poration as  a  company  to  trade  in  the  East  Indies.     The 
task  undertaken  by  these  merchant  adventurers   was  no 
light  one.     The   East   was   practically  unknown  to  the 
English  people  ot  that  time;  the   sea  routes  were  only 
partially  known  and  what  was  known  of  them  was  due 
largely  to  Portuguese  sailors.       The  ships  were  slow  and 
small,    also    their   utility   for  trading  in    the   East   was 
problematical.     But    those    were    the    days    of    Drake, 
Hawkins    and    Ealeigh.      The    venturesome    merchants 
pressed    their    claims   hard    before    the    government    of 
Queen  Elizabeth,  and  on  the  last  day  of  the  sixteenth 
century,  Queen  Elizabeth  granted  the  first  charter  to  am 
English  company  for  the  purpose  of  trading  in  the  East. 
This   charter  was  similar  to  the  charters  granted  to 
ether  companies   of   that  time.        The   Company,   it   de- 
clared,    was     to     elect     each     year    one     ffov- 
ciiarter8*     emor     ajlia'     twenty- four    committees-       These 
committees      were      individuals,      not     bodies. 
They    were    the    forerunners    of    the    Company    Direc- 
tors.       The      charter      also      granted      a      considerable 
number  of  privileg-es  to  the  Company  provided  that  the 
trade  proved  profitable   to  England.     Did  it  not  prove 
profitable  the  charter  could  be  terminated  on  two  years* 
notice.       The   Company  was   given    practically  a  mono- 
poly of  trade  with  the  East  Indies.     It  had  power  to 
^rant  licenses  to  other  traders  and  to  forfeit  the  t»+kJ 
perty  of  unlicensed  traders,  or  (as  they  were  afterwards 
known)     interlopers.       It  received  power  to  lay  down 
laws  for  the  good  government  of  the  Company,  provided 
those   laws   were   not   contrary   to   the   greater  laws   of 
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England.     It   was   also   empowered    to    impose   penalties 
to  secure  obedience  to  the  laws. 

In  the  early  days  of  the  Elizabethan  company  trade 
was  carried  on  by  individual  members  subscribing'  to  the 
expense  of  each  voyage.  The  profits  were  divided  out 
proportionately  at  the  end  of  the  voyage.  Some  years 
later,  instead  of  each  member  contributing  to  each 
separate  voyage  the  contributions  were  lumped  together 
and  the  Company  was  managed  on  a  joint-stock  basis. 

During  practically   the  whole  of  the  seventeenth  cen- 
tury  the  relations   of   England   and   India   were   purely 
commercial.       In     1609     James     I.     renewed 
-k^J^c      the    charter    of     Elizabeth,  with     such     addi- 

.nariers.  #  t  '     . 

tions  or  alterations  as  the  Compaaiy 
found  necessary  to  ask  for  the  enforcement  of  disci- 
pline on  long  voyag-es.  During  the  reign  of  Charles  I, 
and  during  the  Commonwealth,  the  Company  was  en- 
gaged in  competition  with  Dutch  merchants  and  with 
English  interlopers.  In  1657  the  Company  was  in  sueli 
great  distress  because  of  competition  that  it  actually 
contemplated  giving  up  its  factories  altogether.  Crom- 
well, however,  granted  a  new  charter  to  the  Company, 
which  was  renewed  at  the  Restoration  bv  Charles  II,  in 
1661. 

Charles  IT.  was  the  direct  cause  of  the  first  territorial 
sovereignty  of  the  English  in  India.       In  1661,  the  year 
after  his  accession  to  the  throne,  the  port  and 
JniSyf "»'?  island    of    Bombay    were    granted    to    him    as 
The  part  of  his  dowry   on   his  marriage  with  the 

•f  the  Infanta   of   Portugal.      A    marriage   dowrv   of 

company.     t]lig  type  wag  of  jj^  use  to  ^  English  king. 

He  had  no  direct  method  either  of  governing-  or  of 
utilising  his  property.  The  most  reasonable  course  was 
to  lease  it  to  the  Company  which  had  established  trading 
connections  with  India.  Thus,  in  1669  his  down-  was 
handed  over  to  the  Company  in  return  for  an  annual 
rental  of  ten  pounds.     Th*  Company  by  this  time  had 
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established  many  trading  centres  in  various  parts  of 
India,  particularly  on  the  west  const,  (rraduall  v  their 
energies  led  them  to  Madras  and  to  Bengal.  The  trad- 
ing posts,  or  as  they  were  called,  factories,  comprised 
a  tew  acres  of  land,  the  rights  to  which  were  given  by 
the  ruling  authorities  in  India.  As  the  commercial  po&ts 
increased,  the  Company  found  it  necessary  to  organise 
their  stations  on  a  definite  scheme.  At  Bombay,  Madias 
and  Calcutta,  principal  stations  were  established,  to 
which  the  others  in  the  various  areas  of  India  were 
made  definitely  subordinate.  From  these  three  trading 
bead  stations  arose  ultimately  the  three  presidencies  of 
Bombay,   Madras  and    Bengal. 

Charles  II.  also  granted  to  the  Company  by  royal 
charter  the  right  of  coining  money.  The  money  was  to  be 
current  in  India,  but  not  in  England.  In  1683 
'for^Mon  a  cuar*er  was  granted  for  the  creation  of  courts 
coining  of  judicature  at  such  places  as  the  Company 
coJrts.  might  decide.     These   courts   were   to  consist 

of  a  lawyer  and  two  merchants  nominated  by 
the  Company.  Tlreir  law  was  to  be  according  to  the 
rules  of  equity  and  good  conscience.  The  development 
of  Indian  and  European  law  side  by  side  from  this  time 
onwards  we  have  already  seen. 

Tn  1687  King  Tames  TT.  granted  a  charter  to  the'  East 
India   Company   for  the  creation   of  municipal   govern- 
charterfor   ment  at  Madras.     The  charter  provided  for  the 
Cavern?*'      CI>eation    of    a    municipality    with    a    mayor, 
ment  and    twelve  aldermen  and   sixty  or  more  burgesses. 
of8'parna-    At  this  time  the  officials  of  the  Company  began 
wftervon.      *°  rea^ise  *nat  if  they  were  to  compete  suc- 
tion, cessfully  with  the  Dutch  they  would  have  to 
take  more  upon  themselves  than  mere  commercial  organ- 
isation.    Not  only  was  the  Company  persecuted  by  Eng- 
lish  interloper   merchants   and   Dutch    competitors,    but 
they  had  considerable  difficulties  with  the  Mahratta  and 
Moghul  powers.       Their  first   intention   was  to  establish 
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territorial  supremacy  only  in  those  areas  in  which  their 
factories  had  been  established,  and  only  so  far  as  it  was 
necessary  to  give  their  commercial  undertakings  a  sound 
political  basis.  Their  struggle  with  the  English  inter- 
lopers led  to  what  was  really  the  beginning  of  the  par- 
liamentary intervention  in  Indian  affairs.  In  1691  the 
interlopers  formed  a  new  East  India  Company  and  at- 
tempted to  upset  the  monopoly  of  the  original  Company. 
In  spite  of  the  decision  of  the  Lord  Chief  Justice  in 
favour  of  the  old  East  India  Company,  the  House  of 
Commons,  in  1694,  declared  that  unless  prohibited  by 
definite  Act  of  Parliament,  all  English  subjects  had  a 
right  to  trade  with  the  East  Indies.  This  decision  arose 
out  of  a  legal  case.  At  the  instance  of  the  old  Company 
a  ship  had  been  detained  in  the  Thames  on  the  suspicion 
that  it  was  to  trade  with  the  East  Indies.  The  mono- 
poly of  the  old  Company  had  been  renewed  on  the  deci- 
sion of  the  Lord  Chief  Justice,  but  the  detention  of 
ships  brought  the  matter  before  Parliament,  which  laid 
down  a  maxim  that  only  the  legislature  could  give  a 
trading  monopoly  to  any  part  of  the  world. 

In  1698  Parliament  again  occupied  itself  with  Indian 
affairs.  The  rights  of  the  old  East  India  Company  were 
The  New  due  to  expire  in  the  course  of  three  years,  and 
company  Parliament  passed  an  Act  which  constituted 
Amalgam-  a  new  association  for  the  conduct  of  the 
ation.  East     Indian      trade.        This     association     or 

General  Society  was  incorporated  as  a  joint-stock 
company  called  "  The  English  Company  Trading  to  the 
East  Indies."  The  other  company  was  known  asthe 
Old  or  London  Company.  The  Old  Company  subscribed 
a  large  sum  of  money  to  the  funds  of  the  new  joint 
stock  society.  At  the  end  of  the  seventeenth  century 
there  were  several  types  of  merchants  who  had  a 
statutory  right  to  trade  with  the  East  Indies :  (1)  there 
was  the  new  company  incorporated  in  1698,  (2)  the  ori- 
ginal    old    Company,     (3)     a     small     number    of     sub- 
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scribers  to  the  General  Society  who  had  not  subscribed 
to  the  new  joint-stock  company  which  arose  out  of  the 
General  Society,  and  (4)  a  number  of  interlopers.  In 
1702  the  two  companies,  the  old  and  the  new,  entered 
into  negotiation  for  union.  These  negotiations  were 
carried  through  in  1708  by  an  Act  of  Parliament.  The 
new  company  was  called  "  The  United  Company  of  the 
Merchants  of  England  Trading  to  the  East  Indies."  The 
London  Company's  charter  expired  finally  in  1709. 

Once  the  Company  was  definitely  established  it  pro- 
ceeded to  organise  itself  on  an  efficient  basis.     One  of 
their  first  needs  was  the  creation  of  suitable 
creation       courts  for  both  civil  and  criminal  cases.     The 
of  courts.     Company  presented  a  petition  to  King  George  I 
for    th'e    establishment    of    Mayors'    courts    at 
Madras,    Bombay   and   Calcutta,    or   Fort   William.     In 
1726  courts  were  established.     Each  court  was   presided 
over  by  the  Mayor  and  nine  Aldermen,  seven  of  whom 
had    to    be    British    subjects.       Appeal   lay    from    these 
courts  in  some  cases  to  the  Govemor-in-Council  and  in 
others  to  the  British  Government.       Later,   in   1753,    a 
Court  of  Bequests  was  established  for  the  trial  of  petty 
cases.       The  1753  Charter  also  limited  the  jurisdiction 
of  these  courts  to   suits  between   persons   who   were  not 
natives  of  the  towns  over  which  the  courts  had  jurisdic- 
tion.    Suits   arising   between    the   Indians,    the   charter 
declared,  were  to  be  decided  amongst  the  Indians  them- 
selves. 

During  the  eighteenth  century  the  territorial  power 
of  the  Company  extended  rapidly.  The  number  of  fac- 
tories were  both  multiplied  and  strengthened. 
0f  the '  In  addition  to  ordinary  commercial  under- 
Territorles  things  the  Company  was  compelled  more  and 
more  to  become  both  a  civil  and  a  military 
power.  The  break-up  of  the  Moghul  power  after  the 
death  of  Aurangzeb  created  so  much  unrest  in  India 
that      the     Company     was     not      sure      of      protection 

Ql 
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in  any  one  of  its  stations.  Tlie  distance  of  Delhi,  tke 
Moghul  capital,  from  the  factories,  and  the  difficulties  of 
communication  compelled  them  to  adopt  such  means  as 
would  guarantee  immunity  from  wanton  attacks  and 
from  the  rapacious  levies  of  the  lieutenant-governor  of 
the  Moghul  Empire.  In  addition,  the  gradual  dissol- 
ution of  Akbar's  scheme  of  administration  and  the  weak- 
ness of  the  powers  at  Delhi  encouraged  the  French. 
Seeing  an  opportunity  of  conquest  the  French  estab- 
lished possessions  in  various  parts  of  India,  particularly 
in  Madras.  In  Madras  started  a  series  of  struggles 
between  the  French  and  English  which  ultimately  led 
to  the  beginning  of  English  territorial  supremacy  in 
India.  In  Bengal  this  struggle  was  many  sided  :  some- 
times it  was  with  the  Dutch,  sometimes  it  was  with  the 
French  and  sometimes  it  was  with  the  local  powers. 
After  the  subjugation  of  Serajudulla  by  Clive  at  the 
Battle  of  Plassey,  1757,  the  de  facto  sovereignty  of  the 
English  was  established  in  Bengal.  Theoretically  the 
actual  powers  of  government  were  exercised  by  the 
Nawab  of  Murskidahad  in  the  name  of  the  Moghul  Em- 
peror. Clive  decided  to  establish  more  than  a  de  facto 
power.  .  He  obtained  the  grant  of  the  dewani  from  the 
Emperor.  In  the  fir  wan  granting  the  dewani  to  the 
Company  the  Emperor,  Shah  Alam,  placed  the  whole  of 
the  revenue  administration  in  the  hands  of  the  Com- 
pany. Revenue  alministration  implies  the  administra- 
tion of  civil  justice.  The  Company  thus  comblined  the 
possession  of  military  force  with  the  administration  of 
civil  justice,  a  fact  which  still  further  strengthened  its 
actual  and  legal  position. 

For  many  years  the  English  Government  did  not  inter- 
fere in  the  Company's  affairs.     With  the  growth  of  the 
Company's  prosperity  and  the  extension  of  its 
encerfofr  dominion  the  authorities  "n   England  gradual- 

pariia-  ly  became  alive  to  the  fact  that  India  was  the 

scene   of  unusual  events  as   well  as  a   field   of 
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infinite  prosperity.      The    wealth   and    overbearing    alti- 
tude of  tiie  East  India  Company's  merchants  seemed  to 
create  considerable  envy   in   the  kearts  of    their  stay-at- 
home  countrymen,   who  began  to  search  about  for  evid- 
ence to  discredit  the     administration     of     the     Company 
which  had  given  them  their  wealth.     From  this  envy,  or, 
rather,   from  the  interest   caused  by   the  envy  of  a  few 
Englishmen    arose    a    large    series    of    legislative    enact- 
ments  and   celebrated   cases,    such   as   that   of   Warren 
Hastings,    the    sum    total  of   which      was    later   to   bring 
about  the   sovereignty  not   of  the   Company   but   of   the 
British  Parliament  itself. 

The  first  real  legislative  Act  governing  the  East  India1 
Company  was  the  Act  "  for  establishing  certain  regula- 
tions for  the  better  management  of  the  affairs 
The  of  the  East  India  Company  as  well  in  India 

Act  of  1773.  as  in  Europe."  This  Act  is  better  known  as 
Lord  North's  Regulating  Act  of  1T73.  It 
contained  a  fairly  complete  scheme  of  government  for 
the  Company's  territories  in  India.  It  laid  down  that 
the  Government  of  Bengal  should  be  composed  of  a 
Govern or-General-in-Council.  The  Council  Mas  to  con- 
sist of  four  members.  In  the  case  of  differences  of 
opinion  the  majority  was  to  decide.  If  there  was  an  equal 
division  of  votes  the  Governor-General,  or,  in  his  absence 
the  presiding  member  of  council,  was  to  have  a  casting 
vote.  Madras  and  Bombay  were  to  have  separate  Gov- 
ernors or  Presidents,  and  Councils,  which  were  to  be 
subordinate  to  the  Governor-General  and  Council  in 
Bengal  as  regards  the  declaration  of  war  and  the  con- 
clusion of  peace.  This  Act  nominated  the  first  Governor- 
General  in  India,  "Warren  Hastings,  and  his  four  coun- 
cillors, General  Clavering',  George  Monson,  Richard 
Barwell  and  Philip  Francis.  The  appointment  of  sub- 
sequent governors  and  councils  was  left  to  the  Court  of 
Directors  of  the  Company.       The  home  management  of 
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the  Company's  affairs  also  remained  in  the  hands  of  the 
Directors. 

The  Regulating  Act  contained  certain  legislative 
matters.  It  empowered  the  Governor-General  and  his 
Council  to  issue  such  rules  and  ordinances  as  were  neces- 
sary for  self-government  at  Tort  William  and  other 
factories,  and  to  levy  such  punishment  as  was  neces- 
sary to  enforce  obedience  to  the  rules  and  orders  issued. 
The  Act  laid  down  the  unusual  provision  that  none  of 
the  legislative  regulations  of  the  Council  was  to  be  valid 
unless  it  were  registered  by  the  Supreme  Court  with  the 
consent  and  approbation  of  the  Court'.  An  appeal  lay 
from  the  regulation  registered  by  the  Court  to  the  King- 
in-Council. 

The  Act  also  constituted  the  Supreme  Court.  The 
Supreme  Court  was  not  only  to  be  independent  of  the 
executive  government;  it  was  also  to  act  as  a  check 
upon  the  executive  government.  While  the  executive 
government  consisted  of  the  Company's  servants,  the 
Supreme  Court  was  to  consist  of  a  Chief  Justice  and 
three  judges  appointed  by  the  King.  It  was  to  have 
jurisdiction  over  the  King's  subjects  in  the  province  of 
Bengal.  The  Court  was  a  King's  Court,  not  a  Company 
Court.  Rules  were  laid  down  regarding  appeals  to  the 
Privy  Council  and  the  power  of  the  Government  of 
Bengal  to  alter  any  of  the  provisions  of  the  Act. 

The  Regulating  Act  is  a  most  unfortunate  example 
of  Parliamentary  interference  in  Indian  affairs.  It  set 
up  a  two-fold  authority,  the  executive  government  and 
,  the  Supreme  Court,  the  former  responsible  to  the  Com- 
pany, the  latter  to  the  Crown.  This  double  authority 
soon  proved  unworkable.  The  Governor-General  was 
also  practically  powerless  before  his  own  Council.  The 
wording  of  the  Regulating  Act,  moreover,  was  not  suffi- 
ciently clear  to  mark  the  affairs  of  the  one  authority 
off  from  those  of  the  other.  The  Supreme  Court  com- 
pletely dominated  the  executive  government.     Not  only 
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did  it  hamper  its  work  by  the  issue  of  its  writs  but  it 
exercised  a  considerable  jurisdiction  independent  of 
the  executive  government.  In  1781  an  Amending  Act 
was  passed,  which  removed  the  worst  of  the  anomalies 
of  the  Regulating  Act.  It  exempted  the  Governor- 
General  and  his  Council  jointly  and  individually  from 
the  jurisdiction  of  the  Supreme  Court  in  regard  to  their 
public  work.  The  Governor-General  and  his  Council 
was  also  empowered  to  draw  up  regulations  for  the  crea- 
tion of  the  local  courts  of  justice  without  reference  to  the 
Supreme  Court. 

The  Amending  Act  of   1781   was  followed    bv    Pitt's 

The  India     ^-^  ^Ct  °f  1T84-     TIie  frequeIlcy  °*  Indian 
Act!   ml*     legislation  in  the  House  of  Commons  was  an 

index  of  the  growing  power  of  the  Company. 
Committees  had  been  appointed  from  time  to  time  to 
report    on    the    administration,     and    on    theiT    reports 
motions    were    made   in    Parliament    for    the    recall    of 
Warren   Hastings    and   for   a    closer  limitation   of   the 
Governor-General's  power.      The   Directors  of  the  Com- 
pany refused  to  recall   Hastings.     In  1783,   the  Prime 
Minister,  Fox,  introduced  a  Bill  into  the  House  of  Com- 
mons to  transfer  the  authority  from  the  Court  of  Direct- 
ors to  a  new  body  to  be  appointed  by  the  Crown.     This 
Bill  was  passed  in  the  House  of  Commons  but  was  de- 
feated in  the  House  of  Lords.     Fox  resigned,  and  was 
succeeded   by   Pitt.     In   the   new   Parliament    of    1784, 
Pitt  introduced  and  carried  through  his  own  India  Act. 
This  Act  set  up  as  the  supreme   authority  six  Parlia- 
mentary   "Commissioners  for  the   affairs   of  India,"    a 
body  which    became    known  as  the    Board  of    Control. 
The  Act  also    made    changes  in  the    Council  in    India. 
It  reduced  the  number  of  members  in  Bengal  to  three, 
of     which     the     Commander-in-Chief     should     be     one. 
It  also  remodelled  the  constitution   of  the  Councils  of 
Madras     and     Bombay.     The     Parliamentary  ^  Commis- 
sioners, or  the  Board  of  Control  were  to  consist  of  five 
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members  of  the  Privy  Council,   three  of  whom  should 
be  Chancellor  of  the  Exchequer  and  the  two  Secretaries 
of  State.     The  President  of  the  Board  was  given  a  cast- 
ing vote  in  all  matters!  of  dispute ;  in  fact  the  idea  be- 
hind the  Act  of  1784  was  to  give  as  complete  power 
as  possible   to   the   President   of   the   Board   of   Control. 
*The   first    president   of    the  Board    was    Lord    Melville 
(Henry  Dundas),  who  held  office  from  1784  to  1801.    He 
made  a  regulation  that  the  Governor-General  of  Bengal 
should  be  able  to  overrule  his  council  in  certain  matters 
even  if  the  majority  were  against  him.      Pitt's  Act  thus 
started    a    system    of     government    by    two    authorities, 
viz.,      the      Company     and      the     Board      of      Control. 
This   lasted    till    the  complete   reform     of    the     govern- 
ment     took     place      after     the      Mutiny.        From      the 
time  of   Lord  Oornwallis   all   administrative   acts   of   the 
Governor-General-in-Council    were  subject   to    the    sanc- 
tion  of   the  British    Government.        The    Directors  con- 
tinued  to  exercise  powers   of   patronage:  they   also  con- 
ducted the  home  business  of  the  Company,  but  Parlia- 
ment more   and   more   scrutinised  their  administration. 
Periodical    enquiries    were    held,  the    most    famous  of 
which  produced  the  Fifth  Report  of  1812. 

The    charters    of    the    Company    were    renewed     from 

time    to    time,    but    with    each    renewal    the    control   of 

Parliament    was     more     strict.     In     1793     the 

Renewal       Court   of    Directors    was    required    to    appoint 

charters.      a      Secret      Committee      of      three     of      their 

own     members     through      whom     the      Board 

of   Control   was  to  issue   its  decisions   to  the   Governors 

in  India  in  times  of  war  and  peace.     The  Councils  were 

also  remodelled   on   a  basis   of   three   members   each"  and 

the  Commanders-in-Chief.        The  Court,  of  Directors  Avas 

still   given   the   power   of  appointment   of   the  Governors 

and  the  Commander-in-chief,   with  the  approval  of  the 

Crown.       The    Court    had    also    the    power    of   removal. 

The    Governor-General    was    given    power    to    over-ride 
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his  Council  in  matters  of  great  importance.  Similar 
powers  were  given  to  the  Governors  of  Madras  and  of 
Bombay.  The  Act  continued  the  Company's  monopoly 
for  twenty  years.  Other  Acts  followed  regulating  the 
organisation  of  the  government  and  granting  new  legis- 
lative powers  to  the  Madras  and  Bombay  Councils. 
Supreme  Courts  were  created  for  Madras  (in  1800)  and 
Bombay  (1823). 

In  1813  Parliament  confirmed  the  Company  in  the 
tenure  of  its  Indian  territories,  but  abolished  its  7nono- 
poly  of  Indian  trade.  It  confirmed  its  monopoly  of 
The  trade   with   China.        This   act   also   authorised 

charter         the    expenditure    of    a    considerable    sum    of 
Act  of  1833.     money    for    education.     In    1833    the    Charter 
Act  declared  that  all  the  territories  of  the  Company  in 
India    were   held    in    trust    for    the   Crown.        This    Act 
abolished  the   monopoly  of    trade     which    the    Company 
had  held  with  China  and  also  ended  the   career  of  the 
Company  as  a  mercantile  corporation.      No  official  com- 
munication  was   to   be   sent   by  the   Directors   to   India 
until  it  had  been  examined  and  approved  by  the  Board 
of  Control.     The  Governor-General  of  Bengal  was  now 
called    Governor- General   of   India.     Another   or   fourth 
or  extraordinary   member  was  added  to  his  Council  but; 
he   was   to   attend    and   A^ote   only   at   meetings   for   the 
making  of  laws  and  regulations.        Like   the   others  he 
was  to  be  appointed  by  the  Directors  on  the  approval 
of  the  Crown  but  from  outside  the  servants  of  the  Com- 
pany.    This  was  the  so-called  legal  member.     The  first 
legal  member  was  Macaulay.        The  Governor-General- 
in-Council    was    empowered  to    make    laws,  or,  as  they 
were  called  in  the  Act,   '  laws  and  regulations '  for  the 
whole  of    India.     The  power  of    legislation  was     with- 
drawn at  the  same  time  from  the  Governors  of  Madras 
and  Bombay,  although   they  were  allowed  to  place  draft 
schemes   before   the    Governor-General-in-Council.     Acta 
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passed  by  the  Governor-General-in-Council  could  be  dis- 
allowed  by   the  Directors.        Such    Acts  had  also  to   be 
laid   before   Parliament.        An   important  result   of  the 
1833  Act  was  the  appointment  of  the  Law  Commission, 
composed     of     the     legal     member     of     the     Governor- 
General's  Council,   another  member  from  England  and 
one  servant  of  the  Company  from  each  of  the  three  Pre- 
sidencies.      This  Commission   drafted    the    Penal    Code 
which,    however,  did  not    become    law    till  1860.     The 
Act  created  a  new  Presidency,  the  centre  of  which  a  as 
to  be  at  Agra.     This  provision  was  modified  two  years 
later   by   the   creation    and    appointment    of    a   Lieuten- 
ant-Governor   for   the    North-Western     Province.       The 
Act   also    empowered    the    Governor-General   to   appoint 
a    Deputy    Governor    for    Bengal.       The   Act,    like    the 
Charter    Act  of    1813    contained    certain    ecclesiastical 
provisions    regarding    the    creation    of    Bishoprics.       It 
also  declared  that  "  No  native  of  India  shall,  by  reason 
of  his   religion,   place    of    birth,   descent     or    colour,     be 
disabled  from  holding-  any  office  under  the  Company.*' 
At  the  next  Charter  stage,  in  1853,  the  right  of  patron- 
age     was     taken      froin      the      Directors     and 
Charter         placed  under  the  Board  of  Control.     The  Pre- 
Actofi853.     sident  of  the  Board  of     Control  thus    practi- 
cally    completely     supplanted     the     Directors 
from  the  ruling  power.     The  Act  of  1853  is  particular- 
ly   memorable  as    having    established    what  was    really 
the     first     Indian  Legislative   Council.     The   Council  of 
the    Governor-General  was  again    expanded  and  recon- 
stituted.      The  legal  member  was  now  to  be  regarded 
as   an  ordinary  member   for  both   legislative   and   execu- 
tive action.       Six  special  members  were  added  for  the 
purpose  of    legislation    alone.       These    members    were 
nominated  from  the  presidencies  and  lieutenant-governor- 
ships.    The  Council  thus   consisted  of   twelve  members: 
the  Governor-General  and  the  four  members  of  his  Coun- 
cil    the   Commander-in-Chief   and   six   special   members. 
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The  Act  also  empowered  the  Governor-General  to  appoint 
two  additional  civil  members  but  this  power  was  never 
used.  The  Council's  sittings  were  made  public  and  the 
official  proceedings   were  regularly  published. 

The  Act  of  1853  made  several  other  alterations  in 
the  constitution  and  control  of  India.  The  Governor- 
General  was  no  longer  to  be  Governor  of  Bengal.  A 
new  Governor  of  Bengal  was  to  be  appointed  similar 
in  position  to  the  Governors  of  Madras  and  Bombay. 
The  Act  also  gave  power  to  the  Board  of  Control  to 
appoint  a  Lieutenant-Governor  until  a  Governor  was 
appointed.  Peculiarly  enough  the  power  to  appoint  a 
Lieutenant-Governor  was  exercised  till  1912,  when  the 
first  Governor  was  appointed.  The  Act'  also  said  that 
six  members  of  the  Court  of  Directors  should  be  ap- 
pointed by  the  Crown.  It  declared  that  the  Com- 
mander-in-Chief of  the  Queen's  Army  was  also  the  Com- 
mander-in-Chief of  the  forces  of  the  Company. 

The  Act  of  1853  was  largely  the  work  of  Lord  Dal- 
housie.  To  him,  therefore,  belongs  the  credit  of  the 
first  attempt  to  differentiate  the  legislative  and  the 
executive  functions  of  the  Government  of  India,.  The 
Governor-General's  Council  was  the  only  Co  uncil^  which 
could  legislate  for  India  as  a  whole.  The  principle  of 
local  representation  was  admitted  by  the  appointment 
of  four  official  representatives  of  the  government  of 
Madras,  Bombay,  Bengal  and  Northern  India.  The 
actual  position  of  the  Government  of  India  in  the 
Council  was  that  if  one  member  were  absent,  there 
was  a  majority  against'  the  officials!  of  the  Government 
of  India.  Another  innovation  was  the  oral  discussion 
of  questions  in  full  Council.  The  business  of  the  Coun- 
cil henceforth  was  public.  Thus  was  laid  the  basis  of 
the  future  Legislative  Councils  of  India,  for  it  was  now 
recognised  that  legislation  in  India  required  special 
machinery  for  itself. 
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In  1854  the  Government  of  India  Act  was  passed 
which  enabled  the  Governor-General  of  India  in  Coun- 
The  c^>    with  the    sanction  of  the    Directors    and 

meVntrnof  the  Board  of  Control,  to  take  under  his  im- 
india  Act,  mediate  authority  and  management  by  pro- 
clamation all  the  territories  of  that  time  be- 
longing to  the  East  India  Company  and  to  make  pro- 
vision for  their  administration.  Under  this  Act  the 
various  Chief  Commissionerships  were  established. 
The  Act  also  enjoined  the  Government  of  India  to  lay 
down  the  limits  of  the  several  provinces  in  India.  It 
also  officially  declared  that*  the  Governor-General  of 
India  was  no  longer  to  be  known  as  the  Governor  of 
the  Presidency  of  Bengal. 

The  next  important  constitutional   documents  in  the 
history  of  India  was  the   "  Act  for  the  better 
The    india     Government  of  India  '     passed  in  1858.      The 
1858.  Indian   Mutiny  led   to   the   complete   organisa- 

tion    of    the    government.        The     East    India 
Company  came  to  an  end  and  the  powers  previously  held 
by  the   Directors    and   the   Board   of   Control   passed   to 
the      Secretary      of      State      for      India.        With      the 
Secretary     of    State    was     associated    a    Council,    known 
as  the    Council  of  the    Secretary  of    State.     The    mem- 
bers of  this  Council  were  originally  fifteen  in  number. 
According  to   the   Regulations    in   force   before    the   new 
Act  of  1919  it  consisted  of  such  a.  number  of  members, 
not  less   than   ten   and   not  more   than   fourteen,  as  the 
Secretary  of  State  from  time  to  time  might  determine. 
Nine  at  least  of  the  members  must  have  had  long  and 
recent  service    or  residence    in    India.     Ten    years    were 
laid    down    as    a   minimum    of   service    and    no    member 
could  be  appointed  who  had  left  India  more  than  five 
years    previous    to    his    appointment.       Originally    the 
conditions   of   appointment   were    similar    to    that    of    a 
judge    of    the    High    Court,    viz.,,    good    behaviour,    but 
the  turret  was  later,  reduced  to  ten  years,  and  still  later 
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to  seven  years.  The  Secretary  of  State  had  power  to 
fill  vacancies.  No  member  of  the  Council  could  sit  in 
Parliament.  The  Secretary  of  State,  as  President  of 
the  Council,  could  divide  the  Council  into  committees 
and  could  appoint  one  of  the  members  Vice-President. 
As  the  Secretary  of  State  is  a  member  of  the  Cabinet 
of  Great  Britain  and  thus  responsible  to  Parliament 
he  could  not  be  bound  by  the  decision  of  the  Council; 
but  in  over-riding  the  decision  of  the  Council  he  had 
to  state  his  reasons  in  writing-.  In  cases  of  urgency 
he  could  act  without  consulting  the  Council  and  in 
certain  matters  he  was  authorised  to  act  alone.  The 
whole  of  the  revenues  of  India  were  placed  under  the 
Secretary  of  State,  but  he  could  not  sanction  any  grant 
without  the  concurrence  of  the  majority  of  the  Council. 
In  this  matter  Parliament  completely  gave  up  it's  con- 
trol to  the  Secretary  of  State  and  his  Council,  but  it 
safe -guarded  the  revenues  of  India  against  arbitrary 
disposal  by  insisting  on  a,  majority  vote  in  the  Coun- 
cil. Parliament,  even  if  it  wished,  could  not  order 
any  expenditure  to  be  incurred  from  Indian  revenues 
without  first  amending  the  Act  of  1858.  The  accounts 
of  the  Secretary  of  State  were  to  be  audited  in  Eng- 
land and  placed  before  Parliament,  Except  in  the 
case  of  invasion,  no  revenues  could  be  applied  for  mili- 
tary purposes  without  the  consent  of  both  Houses  of 
Parliament,  The  Act  also  declared  that  all  naval  and 
military  forces  hitherto  belonging  to  the  Company  were 
thenceforth  to  belong  to  the  Crown.  The  servants  of 
the  Company  were  now  to  become  government  servants 
and  future  appointments  would  be  made  by  the 
Crown.  The  Governor-General,  Governors,  Advocates- 
General,  and  Members  of  the  Councils  in  India  were 
to  be  appointed  by  the  Crown ;  other  appointments 
to  high  offices,  Lieutenant-Governorships,  Chief  Com- 
missionerships,  etc.,  were  t'o  be  made  by  the  Governor- 
General,  subject  to  the  approval  of  the  Crown. 


588 


POLITICAL    SCIENCE. 


The  Act  of  1858  was  accompanied  by  the  well-known 
Queen's  Proclamation,  which  has  been  called  the  Magna 
Charta  of  India. 

In  1861  was  passed  the  Indian  Councils  Act,  many  of 

the  provisions  of  which  formed  the  basis  of 
c5u!»c?isan  tlle  interrial  government  of  India  till  1920. 
Act^isei.       The  Council    established  by  the  Act  of  1853, 

had  not  proved  satisfactory.  For  one  thing 
it  abolished  the  legislative  powers  of  the  presidencies. 
It  centralised  the  legislation  for  India  in  the  hands  of 
one  Council  with  local  representatives.  It  soon  became 
apparent  that  local  legislatures  would  have  to  be  creat- 
ed in  Madras,  Bombay  and  Northern  India.  Again, 
the  opinion  was  finding  favour  that  the  Councils  could 
not  fulfil  their  proper  functions  without  some  direct 
representation  of  the  Indians  themselves.  Certain  local 
difficulties  had  also  arisen  in  connection  with  the  juris- 
diction of  the  Council.  The  Council,  too,  had  tended 
to  depart  from  its  original  intention :  it  began  to  assume 
the  characteristics  of  Parliament.  Instead  of  being 
purely  legislative  it  took  up  its  attention  with  enquiries 
into  grievances.  The  Act  of  1861  was  passed  in  order 
to  remedy  these  defects.  The  power  of  legislation  was 
restored  to  Madras  and  Bombay.  A  Legislative  Coun- 
cil was  also  established  for  Bengal,  and  the  Act  em- 
powered the  Governor-General  to  establish  Councils  for 
the  INforth-West  Provinces  and  the  Punjab.  These  two 
bodies  came  into  being  in  1886  and  1897,  respectively. 
The  Governor-General's  Legislative  Council  was  in- 
creased by  additional  members,  not  less  than  six  and 
not  more  than  twelve,  nominated  for  two  years  by  the 
Governor-General  himself.  At  least  half  of  these 
members  were  to  be  non-official  and  actually  some  of 
them  were  always  Indian.  The  legislative  power  of  the 
Governor-General  in  Council  was  increased  by  the  Act. 
It  was  to  cover  all  persons  whether  British  or  Indian, 
foreigners  or    others,  all    Courts  of    Justice,  all    places 
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and  tilings  within  Indian  territories  and  all  British 
subjects  within  the  dominions  of  the  Indian  princes  and 
the  states  in  alliance  with  the  British  Crown.  Certain 
subjects  were  reserved  for  the  sanction  of  Parliament — 
such  as  the.  statutes  governing  the  constitution  of  the 
Government  of  India,  statutes  affecting  the  raising  of 
money  in  England,  any  future  statutes  affecting  India, 
the  Mutiny  Act,  and  the  unwritten  laws  and  constitution 
of  England.  The  Act  also  gave  the  force  of  law  to  the  mis- 
cellaneous rules  and  orders  which  had  been  issued  in  the 
non-regulation  provinces  (i.e.,  the  newly  acquired  terri- 
tories of  the  Company)  either  by  extending  them,  or 
adapting  to  them  regulations  which  had  been  made  for 
the  older  provinces,  or  by  issuing  them  directly  from 
the  executive  authority  of  the  Governor-General-in- 
Council.  The  Governor-General  in  case  of  emergency 
was  empowered  to  make  temporary  ordinances  without 
the  consent  of  the  Council,  but  these  ordinances  could 
not  remain  in  force  for  more  than  six  months. 

The  local  legislatures  established  by  the  Act  for 
Madras  and  Bombay  were  each  to  consist  of  the  Advo^ 
cate-General  with  a  number  of  other  persons  varying 
in  number  from  four  to  eight,  of  whom  half  were  to 
be  non-officials  nominated  by  the  Governors.  The  local 
legislatures  were  forbidden  to  legislate  in  matters  for- 
bidden to  the  Governor-General-in-Council  and  also  in 
matters  affecting  general  taxation,  currency,  post  offices, 
telegraphs,  penal  codes,  patents  and  copyrights. 
The  Governor-General's  sanction  was  necessary  before 
certain  measures  could  be  introduced  in  the  local 
Councils ;  for  all  measures  his  final  assent  was  neces- 
sary. He  thus  directly  controlled  the  legislation  of 
the  local  Councils. 

As  yet  there  was  no  real  attempt  to  separate  the 
central  and  local  subjects  for  the  purpose  of  legislation. 
The  Governor-General-in-Council  could  legislate  for  the 
whole  of   India  and  he  retained  considerable   powers   in 
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respect  of  local  .legislation.  The  new  Councils  were 
purely  legislative.  They  could  not,  like  the  Councils  of 
the  1853  Act,  enquire  into  or  redress  grievances.  This 
I  unction  was  left  to  the  executive  government. 

In  1861  was  also    passed  one  of  the  most    important 
Acts  in  the    history  of  the    development  of    Indian  ad- 
ministration    of     justice — the     Indian     High 

ISfn'SSSts   0cmrts     Act-        According    to     this    Act     the 
Act,  1861.       Crown  was  empowered  to  establish  by  Letters 

Patent  High  Courts  at  Calcutta,  Madras  and 
Bombay.  The  Supreme  Courts,  and  also  the  Sadar 
Dewani  Adalat  and  the  Sadar  Nizamat  Adalat  were  all 
merged  in  the  new  High  Court.  Each  of  the  High 
Courts  was  to  be  composed  of  the  Chief  Justice  and  a 
number  of  judges  not  exceeding  fifteen :  of  these 
judges  not  less  than  one-third  were  to  be  members  of 
the  Indian  Civil  Service.  All  the  judges  were  to  be 
appointed  by,  and  to  hold  office  during  the  pleasure 
of,  the  Crown.  The  High  Courts  were  given  superin- 
tendence of  all  courts  from  which  appeals  might  come 
to  them.  \ 

The  next  important   stage   in   the   development  of   the 

Indian     institutions     of     government     is     the 
other   Acts.  Indian  Councils  Act  of  1892.     In  the  interval 

between  1861  and  1892  a  number  of  Acts  of 
minor  importance  were  passed.  By  the  Govern- 
ment of  India  Act  of  1865,  the  legislative  power 
of  the  Governor-General-in-Council  was  extended  to 
British  subjects  in  the  Native  States.  The  same  Act 
enabled  the  Governor-General-in-Council  by  proclama- 
tion to  define  and  alter  the  territorial  limits  of  the  pre- 
sidencies and  other  administrative  units  in  India.  In 
1869,  by  the  Indian  Councils  Act,  the  Governor-Gene- 
ral-in-Council was  empowered  to  make  laws  for  native 
Indian  subjects  of  the  Crown  in  any  part  of  the  world.- 
whether  in  India  or  not.  In  18T4,  by  another^  Indian 
Councils  Act,  provision  was  made  for  the  appointment 
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of  a  sixth  member  (for  Public  Works)  to  the  Governor- 
General's  Council;  but  by  the  Indian  Councils  Act  ot 
19U4  the  sixth  member's  place  was  made  general,  not 
necessarily  for  Public  Works  purposes.  In  1876,  by  the 
Royal  Titles  Act,  the  Queen  adopted  the  title  of  Em- 
press of  India  in  addition  to  her  other  titles.  The  offi- 
cial Indian  equivalent  adopted  was  Kaiser-i-Hind. 

The    Indian    Councils  Act  of  1892    marks  a    distinct 
advance  on  the  Act  of  1861.     The  Act  of  1892  increas- 
ed  the    size    of    the    Legislative    Councils    and 
The  Indian    also  changed  the  method  of  nomination.     The 
Act,R^89S2.      members  to  be  nominated  for  the  Council  were 
fixed    at    ten     to    sixteen     for    the     Governor- 
General's     Council,     from     eight     to     twenty     for     the 
Councils     of     Madras     and     Bombay,     not     more     than 
twenty  for  Bengal,   and  not  more  than  fifteen  for  the 
United     Provinces.        The     Governor-General-in-Council 
with  the  approval  of  the  Secretary  of  State  in  Council 
was  enabled  to  make  regulations  to  govern  the  nomina 
tion  of  members  of  his  own  Council  and  the  Provincial 
Councils.     Under  the  regulations  introduced,   the   prin- 
ciple    of  election  was  really  started  for  the  Legislative 
Councils.     Thus,   ten  non-officials  were  included  in  the 
Govern  or- General's    Council.     Of    these    one    each    was 
nominated    by    the   Chamber   of  iCommerce    at    Calcutta, 
and  the  Legislative  Councils  of  Madras,  Bombay.  Ben- 
gal and  the  United  Provinces.     In  the  Provincial  Coun- 
cils the    non-officials    were    nominated  on    the    recom- 
mendation of  various  bodies,   such  as  the  Corporations, 
Universities,    District    Boards,    Landlords,    Chambers   of 
Commerce    and    Trades    xlssociations.        This     'nomina- 
tion" was    really    election,    though  the  name    election 
was  not  officially  used.     No  nomination  made  by  these 
various  bodies  was  rejected,  and  soon  the  name  election 
was  more  fitting   than   '  nomination  '    or   '  recommenda- 
tion.' 
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The  Act  of  1892  made  considerable  advance  in  the 
conduct  of  business  in  the  Councils.  The  most  im- 
portant new  departure  was  the  privilege  of  official  cri- 
ticism granted  both  to  the  Supreme  and  the  Provincial 
Councils.  By  the  Act  of  1861  discussion  on  financial 
matters  was  limited  to  those  occasions  on  which  the 
Financial  Minister  introduced  new  taxes.  Now  the 
whole  Council  was  given  the  right,  freely  to  criticise 
the  financial  policy  of  the  Government,  with  the  re- 
servation that  they  could  not  question  the  budget  item 
by  item  as  is  done  in  the  House  of  Commons,  where 
each  item  is  passed  separately.  The  concession  grant- 
ed by  this  Act  for  financial  criticism  was  important 
not  only  to  the  non-official  members  but  to  the  Govern* 
ment.  The  records  of  the  Councils  show  much  pains- 
taking criticism  by  the  non-official  members  not  only 
Indian  but  also  European.  Many  of  the  leading  busi- 
ness men  of  India  were  nominated  under  the  Act  and 
in  particular  the  Finance  Minister  derived  considerable 
benefit  from  their  presence,  both  officially,  by  public 
discussion  in  the  Council,  and  privately,  by  personal 
discussion. 

The  Act  also  granted  the  right  to  ask  questions.  This 
right  was  really  given  in  the  interest  of  the  Govern- 
ment, because  by  means  of  answering  questions  they 
were  able  to  explain  their  policy  or  individual  actions. 
The  Council  was  also  empowered  to  draw  up  rules  for 
both  questions  and  discussion. 

Five  years  after  the  Act  was  passed,  the  Secretary  oi 
State  ordered  the  working  of  the  new  system  to  be  re- 
viewed, particularly  to  find  out  how  far  the  various 
classes  in  India  were  represented  on  the  legislative 
bodies.  In  Madras  and  Bombay  it  was  shown  that  di8^ 
trict  boards  and  municipalities,  which  nominate  members* 
for  rural  areas,  were  disposed  to  elect  lawyers  as  their 
members.     No  change  was  made  in  these  provinces,  but 
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in  Bengal  a  seat  was  transferred  from  the  rural  muni- 
cipalities to  the  landlords  or  zemindars,  who  as  a  class 
hitherto  were  unrepresented.  The  numbers  and  propor- 
tions of  non-official  members  were  still  small.  In  the 
Provincial  Councils  only  eight  non-official  members  were 
admitted.  In  the  Indian  Legislative  Council,  a  maxi- 
mum of  sixteen  additional  members  was  allowed,  but  to 
keep  an  official  majority,  not  more  than  ten  could  be 
non-officials,.  Of  these,  four  were  "  recommended  '  by 
the  non-official  members  of  the  Provincial  Legislative 
Councils  and  one  by  the  Calcutta  Chamber  of  Commerce. 
As  it  was  impossible  to  represent  the  whole  of  India 
by  the  remaining'  seats  on  a  basis  of  election,  the  Gover- 
nor-General nominated  the  other  five  members  himself. 

The  next  important  event  in  the  constitutional  de- 
velopment in  India  is  the  Morley-Minto  Reforms  of  1909. 

These  reforms  mark  a  great  advance  in  the 
Mori  legislative     powers     of    the     Councils.     Many 

Minto  reasons   contributed   to  bring   about  this  new 

council.  In  the  first  place,  the  spread  of  edu- 
cation amongst  the  people  of  India'  had  raised  a  class 
which  demanded  an  outlet  for  its  political  feelings.  In 
the  second  place,  a  number  of  events,  internal  and  ex- 
ternal—the Universities  Act  of  1904,  the  partition  of 
Bengal,  and  the  Russo-Japanese  war — had  stirred  the 
political  feelings  of  the  people  of  India.  In  the  third 
place,  experience  of  council  government  had  been  favour- 
able. The  Government  has  derived  definite  benefit  from 
the  non-official  members.  The  non-official  members  on 
their  part  continued  to  press  for  an  extension  on  the 
principle  of  the  Councils  Act  of  1892. 

A  committee  was  appointed  to  consider  the  advisabil- 
ity as  well  as  the  method  of  increasing  the  representa- 
tive element  in  the  various  councils.  The  problem 
which  the  Committee  had  to  face  was  the  conjunction 
in  some  sort  of  constitutional  machinery  of  the  principle 

Rl 
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of  official  executive  control  with  the  principle  of  consti- 
tutional    parliamentary     government.       After       discus- 
sions    extending-    from    1906  to  1909    the    Reforms  of 
1909,  known  as  the  Morley-Minto  Reforms,   were  intro- 
duced — Lord  Morley  being  the  Secretary  of  State  and 
Lord  Minto  the  Viceroy  at  the  time.     In  the  meantime 
two   Indians   had    been   nominated   as   members   of   the 
Secretary   of  State's   Council,   and  at   the   time   of   the 
introduction   of   his   Bill  into   Parliament   Lord   Morley 
announced  his  intention  of  appointing  an  Indian  mem- 
ber to  the  Viceroy's  Council.    Mr.  S.  P.  Sinha  (now  Lord 
Sinha)   was  appointed  as   law-member  of  the  Governor- 
General's  Council  in  March.  1909.     Later  an  Indian  was 
appointed  to  the  executive  council  in  each  of  the  pro- 
vincial governments. 

The  Indian  Councils  Bill  was  passed  in  1909  and  the 
new  legislative  council  came  together  in  1910.     The  Act 
was  worded  in  wide  and  general  terms.     All 
Indian  details  were  to  be  made  by  the  local  author- 

Act,   1909.      ities.     The  Act  laid  down  that  the  members 
of  the  legislative  councils  should  include  mem- 
bers nominated  as  in  the  previous  council  and  also  elect- 
ed in  accordance  with  regulations  laid  down  in  the  Act. 
The    maximum    number    of    members    was    more    than 
doubled  and  the  scope  of  discussion  was  extended  from 
financial  matters  to  all  subjects  of  general  interest.     The 
right  to  ask  questions  was  continued.     The  Act  left  to 
the  Government  of  India  the  decision  of  the,  actual  num- 
ber of  members  to  be  nominated  within  the  maximum 
limits   given  in  the  Act.     Other  matters,    such   as   the 
term  of  office  and  the  conditions  of  tenure,  the  quorum, 
and  the  regulations   governing  the  conduct  of   business 
were  left  to  the  local  authorities.       Generally  speaking", 
the     result     of     the     various     rules     and^     regulations 
drawn      up      and      of      the      general     principles      laid 
down     by     the     Act     were       these.       In     the     Gover- 
nor-General's Council,  members  were  elected  by  the  non- 
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official  members  of  the  Provincial  Councils,  by  land- 
lords, and  by  Mahommedan  communities  in  the  varicms 
provinces.  Representation  was  also  given  to  the  Cham- 
bers of  Commerce  of  Bombay  and  Calcutta,  and  to  the 
district  councils  and  municipal  committees  of  the  Central 
Provinces.  In  the  Provincial  Councils,  the  landlords, 
municipalities,  district  boards,  Mahommedan  communi- 
ties, Chambers  of  Commerce  and  the  Universities  were 
given  seats.  Special  arrangement  was  made  from  pro- 
vince to  province  to  give  representation  of  special  inter- 
ests, xor  example,  the  planting  communities  in  Madras 
and  in  Calcutta,  the  Corporations  of  Madras,  Calcutta!  and 
Bombay,  the  Indian  commercial  communities,  and  the 
mill-owners  in  Bombay. 

A  number  of  non-official  seats  in  each  council  was 
filled  by  nomination.  Nomination  was  used  to  represent 
such  smaller  communities  or  particular  interests  as  from 
time  to  time  might  fairly  demand  representation. 

The  Indian  Legislative  Council  was  forbidden  to  make 
laws  repugnant  to  Acts  of  the  Imperial  Parliament.  As 
in  the  Dominions  legislatures,  the  principle  heads  of 
legislation  on  which  the  legislature  could  not  introduce 
laws  without  the  previous  consent  of  the  Governor-General 
were  specified.  In  the  case  of  the  Governor-General's 
Council,  bills  affecting  religion,  public  debts  or  revenues, 
the  army  and  navy,  or  foreign  affairs,  in  the  case  of 
the  Provincial  Council  bills  affecting  currency,  the 
Indian  Penal  Code,  patents,  copyrights  or  the  trans- 
mission of  postal  and  telegraphic  messages  came  under 
this  category.  The  local  legislatures  could  legislate  for 
subjects  that  fell  within  their  territorial  limits.  The 
Governor-General's  Council  could  pass  laws  of  all-Indian 
interest  or  importance. 

The  discussion  of  financial  matters  allowed  under  the 
old  act  of  1892  was  expanded.  The  subject-matter  was 
extended  by  the  inclusion  of  debts.     The  discussion  also 
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took  place  before  the  budget  was  finally  settled.     Mem- 
bers had  the  right  to  propose  resolutions  and  to  take 
the  vote  of  the  Councils  on  the  resolutions.     The  actual 
procedure  on  financial  legisltion  was  as  follows.     First 
came   the   financial   statement.     This    statement    was    a 
general  outline  of  the  financial  estimate  for  the  coming 
year,    with   explanations.        On    a   day  later   this   state- 
ment was  discussed,  and  it  was  open  to  any  member  to 
move  a  resolution  with  regard  to  any  proposed  alteration 
in  the  taxes  or  a  new  loan  or  an  additional  grant  to  a 
local  government.     Then  came  discussion  of  the  financ- 
ial statement  by  heads  of  expenditure.     Members  might 
move  a  resolution  in  regard  to  any  question  covered  by 
a  head  of  expenditure  as  the  head  came  up  for  discus- 
sion;     Certain  subjects    in  the  financial    statement],    in- 
cluding foreign  relations  and  the  relations  of  the  Govern- 
ment  of  India   with   the   Indian   states   were   excluded 
from  discussion,  as  also  were  certain  particular  heads  of 
revenue  and  expenditure.     After  the  financial  statement 
was  finally  settled  the  finance  member  of  the  Viceroy's 
Executive    Council    presented    the    "budget"    and    ex- 
plained his  reasons  for  not  accepting  any  of  the  resolu- 
tions that  had  been  moved.     Discussion  followed,  but  no 
new  resolution  was  allowed  at  that  stage  nor  was  any 
vote  taken. 

In  the  Provincial  Councils  the  financial  procedure 
was  the  same,  save  in  onr  important  respect,  namely, 
that  a  committee  of  the  Council,  consisting  of  not 
more  than  twelve  members,  six  nominated  by  the 
Governor  or  Lieutenant-Governor,  and  six  elected 
by  the  non-official  members,  first  examined  the 
financial  statement  before  it  was  presented  in  the  Council. 

Rules  were  laid  down  for  the  conduct  of  nil  matters 
of  public   interest.     All  resolutions  had  to  be   couched 
in  the  form  of  specific  recommendations  addressed  to  the 
Govemor-General-in-Couneil  or    .  Groveroor-in- Council   ::s 
the  case  might  be. 
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For  the  other  Legislative  Councils  a  large  number  of 
rules  and  regulations  for  the  conduct  of  public  business, 
such  as  time  limit  for  speeches,  were  drawn  up.  Sup- 
plementary questions  were  also  allowed  in  the  Morley- 
Minto  Councils. 

The  main  results  of  Morley-Minto  Reforms  may  thus 
be  summed  up : 

(a)  Numerically,  the  Councils  were  greatly  in- 
Soriey-  °f  creased.  The  previous  maximum  was  126:  it 
winto  was    now    increased   to    370.      Whereas    there 

used  to  be  39  elected  members  there  were  now 
135.  All  classes  and  interests,  of  importance  were  re- 
presented. Election  was  now  definite :  candidates  were 
no  longer  '  recommended.' 

(&)  The  official  majority  in  the  provincial  councils 
was  replaced  by  non-official  majority. 

(c)  The  functions  of  the  Councils  were  extended  in 
several  ways  and  all  matters  of  public  interest  could  be 
discussed.  Supplementary  questions  were  allowed.  Free 
discussion  was  allowed  on  financial  matters  and  on  almost 
every  question  of  administration,  and  resolutions  could 
be  moved  freely  incorporating  suggestions,  advice,  or 
new  policy. 

The  system  started  in  1909  by  Lords  Morley  and  Minto 
continued  till  the  reforms  of     1919-20.     Although     the 
Morley-Minib' Reforms   represented    a  big   ad- 
subsequent  vance    in    the    constitutional    development    of 
ment.°P         India,  their  utility  was  short  lived.      Many  cir- 
cumstances    combined     to     make     them  mere- 
ly    a     stepping    stone     to     parliamentary     government. 
Both     Lord     Morley     and     Lord     Minto     had     insisted 
that  they  were  not  meant  to  lead  to  parliamentary  gov- 
ernment in  India.     Their  aim  in  instituting  the  enlarged 
Councils  was  to  improve  the  existing  machinery  of  gov- 
ernment.    The  admission  of  Indians  into  the     Councils 
had  proved  so  successful  that  an  extension  of  the  prin- 
ciple was  both  desirable  and  necessary.     But  the  authors 
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of  the  Reforms  thought  that  the  nature  of  the  Indian 
social  structure  was  opposed  to  responsible  government. 
They  did  not  foresee  the  intense  interest  with  which 
Indians  actually  entered  into  the  spirit  of  the  new  type 
of  government;  nor  did  they  consider  that  what  they 
called  the  "natural  aspirations"  of  the  people  would 
require  a  more  substantial  outlet  than  the  new  system 
allowed.  The  negative  statement  of  the  authors  of  the 
Reforms  simply  whetted  the  Indian  appetite  for  some 
type  of  real  parliamentary  government. 

The  new  Councils  achieved  their  purpose  not  only  from 
the  point  of  view  of  the  Government,  but  of  the  edu- 
cated classes  in  India.  According  to  Lord  Morley,  the 
purpose  of  the  Councils  was  "to  enlist  fresh  support  in 
common  opinion  on  the  one  hand,  and  on  the  other  to 
bring  government  into  closer  touch'  with  that  opinion, 
and  all  the  currents  of  need  and  feeling,  pervading  it 
to  give  new  confidence  and  a  wider  range  of  knowledge, 
ideas  and  sympathies  to  the  holders  of  executive  power." 
The  Government  derived  much  benefit  from  its  associa- 
tion with  Indian  representatives,  while  the  Councils 
stimulated  the  political  life  of  India.  In  this  way  they 
really  compassed  their  own  destruction,  for  once  the 
Indians  were  sufficiently  prepared  the  only  course  open 
was  for  expansion,  and  the  only  avenue  of  expansion 
was  towards  responsible  government. 

Several  circumstances  helped  to  prepare  the  way  for 
responsible  government.  The  very  rapid  advance  of  edu- 
cation,  particularly  in  its  higher  branches, 
stances^  created  a  considerable  "body  of  Indian  opinion 
^sponsible  witn  definite  political  leanings  and  ideas, 
covern-  The  advance  of  education  had  been  one  of  the 
ment"  arguments    for    the     Morley-Minto     Reforms. 

Not  only  did  education  advance  rapidly  after  these  Re- 
forms, but  the  part  played  by  educated  Indians  in  the 
administration  of  India  greatly  increased.  Indians  occu- 
pied most  of  the  posts  in  the  various  provincial   and 
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subordinate  services  of  government,    and  a  considerable 
number  entered  the  Imperial  services.     Education  meant 
the  development  of  individuality  on  the  part  of  Indians, 
and  this  individuality  called  for  expression.     Not  only  did 
the  constitutional  restrictions  of  the  system  of  govern- 
ment require  alteration,  but  so  also  did  the  terms  of  the 
government  services.     A  large  number  of  chafing  racial 
discriminations  annoyed  Indian  opinion  and  made  the  de- 
mand for  representative  government  more  insistent  than 
it  otherwise  might  have  been.     Thousands  of  Indians, 
too,  for  educational  or  other  purposes,  had  visited  Great 
Britain,  America  or  .Japan,  and  had  studied  the  political 
and  social  organisations  of  these  countries. 

The  political  consciousness  of  India  was  manifested  in 
several  ways.     Large   numbers    of   societies   or   associa- 
tions sprang  up  to  further  social  and  political  reform. 
Eecognising    the    difficulties    of    representative    govern- 
ment in  a  land  with  such  a  mixed  population  as  India, 
and   with   such   distinctive   anti-national  institutions   as 
caste  and  opposed  religions,  many  Indians  set  themselves 
the  task   of    social    reform     and    laying    the    basis    of 
common  political  institutions  for  India  as  a  whole.     The 
existence  of  the  two  chief  religious  systems,  Hinduism 
and  Mahommedanism,  had  always  presented  much  diffi- 
culty in  the  unification  of  India,  and  Indians  themselves, 
recognising  this,  hastened  to  create  a  basis  of  common 
understanding  which  might  remove  the  barriers  in  the 
way  of  Indian  unity. 

One  political  institution  in  particular  deserves  notice— 

the    Indian   National    Congress.      The    Indian    National 

Congress  was  founded  in  1885,  by  the  late  Mr. 

The  mdian    A.  0.  Hume,  a  retired  member  of  the  Indian 

Songr"sl.      Civil  Service,  and  has  had  regular  sessions  ever 

since.       Its  objects  are  set  forth  in  the  follow- 


ing 

acce 

are 


statement  which  every  member  of  the  Congress  must 
pt-  "The  objects  of  the  Indian  National  Congress 
the  attainment  by  the  people  of  India  of  a  system 
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of  Government  similar  to  that  enjoyed  by  the  self  -govern- 
ing members  of  the  British  Empire,  and  a  participation 
by  them  in  the  rights  and  responsibilities  of  the  Empire 
on  equal  terms  with  those  members.  These  objects  are 
tc  be  achieved  by  constitutional  means  by  bringing  about 
a  steady  reform  of  the  existing  system  of  administration, 
and  by  promoting  national  unity,  fostering  public  spirit, 
and  developing  and  organising  the  intellectual,  moral, 
economic  and  industrial  resources  of  the  country." 

The  Congress  has  a  regular  constitution.  It  meets 
every  year,  and  is  composed  of  delegates  from  every  part 
of  India.  There  is  an  All-India  Committee,  which 
nominates  the  office-hearers  and  provincial  committees, 
and  which  makes  arrangements  for  the  election  of 
delegates.  There  is  also  a  Reception  Committee.  The 
Congress  also  supports  a  British  Committee. 

Till  1907  the  Congress  worked  harmoniously.  In  that 
year,  however,  there  was  a  split,  at  the  meeting  at  Sur.it; 
one  party,  the  Extremists,  refused  to  act  with  the  other, 
the  Moderates.  In  1916  the  Congress  was  re-united,  but 
in  1918  the  Congress  again  broke  up  on  the  subject  of  the 
Montagu-Chelmsford  Reforms.  The  Extremists  proposed 
to  reject  the  proposals  altogether;  the  Moderates  sup- 
ported qualified  acceptance  of  them.  The  result  was  that 
the  Moderates  abstained  from  the  National  Congress 
and  formed  a  conference  of  their  own.  In  December, 
1920,  the  Congress,  at  Nagpur,  altered  the  fundamental 
article  of  its  constitution,  the  "  British  connexion  "  being 
omitted.  The  Moderates  have  founded  a  new  all-India 
institution — the    National     Liberal    Federation. 

Tn  the  National  Congress  all  communities  were  repre- 
sented.     The  Mahommedans.    as   a    community,    largely 
abstained   from  political   agitation,   under  the 
Moslem  leadership  of  Sir  Syed  Ahmed.     In  1906,  how- 

League.  ever,  they  determined  to  create  an  organisa- 
tion to  look  after  their  own  interests.  Ideas1  of  repre- 
sentation were  in  the  air,  and  the  Mahommedan  leaders 
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saw  that  they  would  have  to  press  for  separate  represen- 
tation.    The  Moslem  League  was  the  result.     Its  objects- 
are  partly  to  look  after  Moslem  interests  and  partly  to 
encourage  the  political  unity  of  India. 

One  more  influence  must  be  noted — the  development 
of  local  self-government.  Although  this  development 
was  not  so  marked  as  many  had  hoped, 
of  Indfarf  nevertheless  the  progress  showed  the  grow- 
National-  [ng  interest  of  the  Indians  in  represen- 
tative self-government  on  a  small  scale.  It 
had  also  shown  the  fact  that  Indian  national  feeling 
could  not  be  satisfied  with  self-government  alone.  Every 
thing  went  to  show  that  the  unity  of  India  was  at  last 
being  realised.  A  common  medium  of  speech  had  been 
given  in  the  English  language ;  a  basis  of  common  rights 
had  been  secured ;  common  interests  were  being  realised  ; 
a  common  organisation  knit  India  together:  in  short,  in 
spite  of  the  vast  differences  of  race,  language,  religion, 
and  social  customs  among  the  Indian  people,  the  founda- 
tion of  an  Indian  nationality  had  been  laid. 

Apart  from  these  general  considerations,  the  Morley- 
Minto  Councils  themselves  showed  great  defects.  In  the 
first  place,  the  electorate  was  not  so  arranged 
Detects  as  either  to  stimulate  the  interest  of  the 
councils.  people  as  a  whole  in  political  matters, 
or  to  give  satisfaction  to  those  who  actuaily 
were  voters.  The  members  of  the  various  Legislative 
Councils  were  elected  indirectly.  Thus  in  the  case  of 
local  bodies  the  electors  were  those  first  elected  them- 
selves to  local  bodies.  For  the  Imperial  #  Council  the 
election  of  members  by  the  provincial  legislatures  was 
three  times  removed  from  the  primary  voters. 
There  was  very  little  connection  between  the  re- 
presentative and  the  primary  voter.  The  actual  consti- 
tuencies were  very  small  in  voting  numbers — usually  only 
a  few  hundreds.     The  franchise  was  thus  very  restricted. 

Not  only  was  the  franchise  restricted,  butj  the  actual 


•t!02  POLITICAL    SCIENCE. 

number  of  representatives  was  small.  In  a  country  the 
size  of  India,  or  even  the  size  of  the  individual  provinces, 
it  is  extremely  difficult  to  find  a  mean  between  perfect  re- 
presentation and  a  good  working  number  on  a  legislative 
council,  but  in  all  cases  the  representative  system  was 
on  a  minimum  scale.  Additional  difficulties  arose 
through  the  existence  of  various  communities  and 
interests,  who  either  elected  members  separately  or  were 
represented  by  means  of  nomination.  This  difficulty 
will  remain  under  the  new  system,  as  with  the  present 
composition  of  the  Indian  population,  representation  by 
communities  or  interests  (communal  representation)  is 
the  only  possible  method  of  securing  fairness  between 
the  communities. 

Another,   but  minor,    difficulty   in   the  representative 
system  under  the   Morley-Minto    scheme    was    the  large 
proportion  of  lawyers  returned.     The  majority  of  mem- 
bers returned  by  the  provincial  legislative  councils  to  the 
Imperial  Legislative  Council  belonged  to  the  legal  profes- 
sion.    The  same  was  true  of  Provincial  Councils.     Except 
for  seats  specially  reserved  for  landowners  or  others,  the 
proportion  of  lawyers  returned  by  the  more  general  consti- 
tuencies was  70  per  cent.       The  return  of  lawyers  as 
members  is  accounted  for  largely  by  the  fact  that  they 
are  the  class  most  interested  in  politics  and  most  able 
to  give  the  time  and  expense  necessary  for  political  work. 
A  large  proportion   of  members  of   the  House  of  Com- 
mons is  business  men,  but  as  yet  Indians  have  not  made 
the  necessary  progress  in  industrial  and  commercial  life 
to  provide  members  from  this  class  for  the  legislatures. 
Outside  the  legal  profession,  the  abler  Indians  are  mainly 
in  government  service,  which  disqualifies  them  from  hold- 
ing, seats.     Landowners  are  represented  separately.     The 
predominance  of  lawyers  in  the  Councils  led  Mr.  Mon- 
iagu  and  Lord  Chelmsford  in  their  Report  on  constitu- 
tional Reforms  to  suggest  that  such  qualifications  should 
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be  prescribed  for  rural  seats  as  would  disqualify  lawyers 
irom  holding  them. 

The    chief    drawback    of    the    Morley-Minto    Councils 
was      their      failure      to     give     any      real      legislative 
tmtlet    to  the    Indian     members.     In  both    the     Indian 
and  Provincial  Councils,  though  in  the  latter  there  was 
an  elected  majority,  the  Government  was  able  to  secure 
an  official-majority.     In  the  Imperial  Legislative  Council 
the  official  majority,  or,  as  it  has  been  called,   "  bloc," 
was  absolute.     The  non-official  European  members  in  all 
the  Councils  usually  voted  with  the  official  members,  a 
'act  which  sometimes  encouraged  racial  feeling  in  the 
Councils.     The  official  majority  in  the  Indian     Legisla- 
tive Council  theoretically  was  justified  insomuch  as  the 
responsibility  of   the   Government   to   the    Secretary   of 
State  had  to  be  maintained.     Official  members  were  rare- 
ly free  to  speak  or  vote  as  they  chose.     They  voted  to- 
gether, in  a  body,  in  favour  of  all  Government  measures. 
The     Indian    members    were    reduced    to    the    position 
of  critics,  whose  opinions  were  recorded  in  the  proceed- 
ings of  the   Council.     The   debates  thus  were  to  some 
extent  unreal.     Under  such  a  system  the  best  qualities 
of  the  Indian  members  could  not  be  extracted.       That 
the  Indian  members  were  both  useful  and  interested  in 
legislation  and  administration  was  shown  by  their  good 
work  in  the  Committees  of  the  Council,  where  they  ex- 
erted   more    influence    than    in    the    Council    itself,    by 
their  moving  of  resolutions,  and  by  the  asking  of  ques- 
tions.    It  may  be  added  that  many  of  the  official^  mem- 
bers also  disliked  the  officialisation  of  the  Council.     In 
the  Provincial  Councils  the  Government  usually  had   a 
majority,  though  in  some  instances  bills  were  much  modi- 
fied either  in  ^Committee  or  in  Council  because  of  non- 
official  influence,  and  sometimes  contemplated  bills  were 
not  even  introduced  by  Government  to  avoid  the  possibi- 
lity of  defeat  by  the  non-Government  majority.    Another 
difficulty  of  the  Morley-Minto  system— and  this  difficulty 
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was  common  to  both  official  and  non-official  members — 
was  the  fact  that  the  legislative  powers  of  the  Councils 
was  very  restricted.  Parliamentary  control  over  the 
Government  of  India  had  not  been  relaxed,  nor  the 
control  of  the  Government  of  India  over  Provincial  Gov- 
ernment's. A  large  number  of  subjects  were  outside 
the  scope  of  the  powers  of  both  types  of  Council.  The 
financial  restrictions  in  particular  were  stringent,  and,  as' 
all  legislation  implies  financial  considerations,  the 
spheres  of  influence  of  the  various  councils  were  closely 
circumscribed. 

The  Councils  thus  did  not  provide  a  sufficient  outlet 
for  Indian  political  aspirations.  Such  work  as  the 
Indian  members  could  effectively  do  was  done  in  the 
Committee  room  or  as  the  result  of  private  interviews 
with  the  heads  of  governments  and  officials.  Neither 
were  the  Councils  satisfactory  to  the  officials  or  the 
governments  as  a  whole.  All  the  same  they  prepared 
the  way  for  further  advance..  By  their  very  nature  they 
were  unsatisfactory  to  Indians,  for  they  were  of  a  par- 
liamentary nature  without  being  parliamentary.  They 
pointed  the  way  to  something  better,  but,  so  long  a? 
this   existed,   they  also  barred  that  way. 

The  immediate  cause  of  the  dissolution  of  the  Morley- 
Minto  system  was  the  Great  War.     The  "War 
war*3™3*     waS    fought  veiT    largely  on  the    principle  of 
small    European    nationalities    being    able    to 
decide     for  themselves  with  whom  they  should  associate 
in    political  life.     This    principle — the    principle  of  self  • 
determination     became    oji"3    of    the    most    fundamental 
principles  of  the  war.     It  was  given  an  additional _  im- 
petus by  the  insistence   of  President  Woodrow  Wilson 
after  the  entry  of  the  United  States  into  the  War.     The 
principle  was  extended  to  India,  but  the  many  difficul- 
ties of  the  political  and  social  structure  of  India  stood 
in  the    way  of  its    full)    application.     The    best    Indian 
political  opinion   demanded  responsible    government    for 
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India   within   the   Empire   on   the  parallel   oi    the   self- 
governing  Dominions. 

The  adoption  of  the  new  principle  was  signalised  by 
the    following    announcement    made     by    the 
Announce-    Secretary  of  State  in  the    House  of  Commons 
Est?      on    the    20th  of    AuSust,    1917— according  to 
1917.  '  the     Montagu-Chelmsford    Report   "  the  most 

momentous    utterance    ever    made  in    India's 
chequered  history":  — 

'  The  policy  of  His  Majesty's  Government,  with  which 
the  Government  of  India  are  in  complete  accord,  is 
that  of  the  increasing .  association  of  Indians  in  every 
branch  of  the  administration  and  the  gradual  develop- 
ment of  self-governing  institutions  with  a  view  to  the 
progressive  realisation  of  responsible  government  in 
India  as  an  integral  part  of  the  British  Empire.  .  .  . 
I  would  add  that  progress  in  this  policy  can  only  be 
achieved  by  progressive  stages.  The  British  Govern- 
ment and  the  Government  of  India,  on  whom  the 
responsibility  lies  for  the  welfare  and  advancement  of 
the  Indian  peoples,  must  be  judges  of  the  time  and 
the  measure  of  each  advance,  and  they  must  be1  guided 
by  the  co-operation  received  from  those  upon  whom 
new  opportunities  of  service  will  thus  be  conferred  and 
by  the  extent  to  which  it  is  found  that  confidence  can 
be  reposed  in  their  sense  of  responsibility." 

The  announcement  was  followed  bv  an  enquirv  made 
in  India  in  1917-18  by  the  Rt.  Hon.  Mr.  E.  S.  Montagu, 
Secretary  of  State  for  India,  and  Lord  Chelmsford,  the 
Viceroy.  The  result  of  their  enquiries  was  published 
in  July,  1918  in  their  Report  on  Indian  Constitutional 
^Reforms',  or,  as  it  is  usually  Known,  the  Montagu- 
Chelmsford  Report.  The  Report  gives  n  historical  and 
critical  analysis  of  the  existing  system  of  government 
in  India,  and  makes  a.  large  number  of  recommend- 
ations  for  reform.        The   province  of  Burma    was  left 
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for  separate  consideration.  The  Report  was  con- 
sidered by  the  various  governments  in  India,  and  the 
Government  of  India,  in  their  despatch  of  March,  1919, 
submitted  their  views,  suggesting  certain  modifica- 
tions. Committees  presided  over  by  Lord  Southborough 
made  recommendations  on  the  franchise  and  division  of 
subjects  as  recommended  in  the  Report,  and  the  Gov- 
ernment of  India  likewise  expressed  their  views  on  tlrese. 
In  some  respects  there  was  considerable  divergence  of 
opinion,  and  ultimately  the  whole  subject  was  referred 
in  July,  1919,  to  a  Joint-Committee  of  both  Houses 
of  Parliament.  Lord  Selborne  presided  over  this  Com- 
mittee. This  Committee  was  recommended  by  the  Sec- 
retary of  State  in  the  Debate  on  the  Second  Reading  of 
the  Bill.  The  Committee  sat  publicly,  ard  took  evid- 
ence from  representatives  of  all  shades  of  opinion.  Its 
report,  with  a  draft  Bill,  was  issued  in  November,  and 
the  Bill,  as  amended  by  the  Committee,  was  passed. 
His  Majesty  the  King,  in  giving  the  Royal  Assent, 
issued  a  Royal  Proclamation  to  the  Government,  Native,, 
Princes  and  people  of  India  to  mark  the  new  epoch  of 
government. 

2.  The  Crown  and  Secretary  of  State. 

The  present  system  of   government  in   India,  is  regu- 
lated by  the  Government  of  India  Act,  1915,  as  amended 
by  the  Government  of  India  Act.  1916,  and  the 
constitute     Government  of  India  Act,  1919.     The  Govern- 
ion"  meut  of  India  Act  of  1915  is  really  an  Act 

consolidating  the  previous  Acts  affecting  the  Government 
of  India,  and  as  such  it  is  really  the  basic  law  of  the 
Indian  constitution.  The  Government  of  India  Act  of 
1919,  though*  it  contains  the  most  important  constitutional 
reforms  India  has  known,  is  more  of  the  nature  of  an 
amending  Act  than  an  original  Act  by  itself. 
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To  these  Acts  the  ordinary  constitutional  categories  of 
flexible  and  rigid  do  not  apply.     Like  the  constitutions 

of  the  Responsible  Dominions,  they  have  been^ 
whether  granted  by  a  superior  to  a  subordinate  govern- 
or  Rigid,     nient.      Their   actual   nature   ais  constitutional 

laws  depends  largely  on   the  attitude  adopted 
towards  them  by  the  governments  constituted  by  them, 
particularly  the  judiciary.     The  Acts  may  be  interpreted 
either  as  ordinary  acts  of  the  British  Parliament,  or  as 
the  fundamental  constitutional  law  of  the  countries  con- 
cerned.    In   the  case  of   Canada,  the  Privy   Council  has 
interpreted  the  Canadian  constitutional  Acts  as  ordinary 
statutes     of    the     British     Parliament,  but  in  Australia, 
the     High     Court,     through     which      all     appeals     to 
the    Privy    Council    must    come,     has    interpreted     the 
constitution  as     a  constitutional     law    of     the  American 
type.       The    High    Court    of    Australia    has    not  only 
reg-arded     the     constitution     as     a     constitutional     act 
amendable  only  by  the  special  process  of     the  referen- 
dum,    but   has    extended    it    by    doctrines     adopted     in 
American   constitutional  interpretation   such  as   implied 
powers  or  the  immunity   of   instrumentalities.      Yet  the 
Australian  constitution,  like  the  Canadian  constitution, 
is    really    only    an     ordinary     statute    of     the     Britishi 
Parliament. 

The  constitutional  Acts  of  India  are  likewise  Acts  of 
Parliament.  As  constitutional  Acts  they  contain  much 
more  than  is  usually  laid  down  in  constitutions.  A  typical1 
constitution  contains  the  fundamental  principles  on  which 
government  is  to  be  conducted  and  an  outline  of  its 
organisation.  The  Acts  of  1915,  1916,  1919,  contain 
very  few  general  theories  or  principles.  They  deal  purely 
with  organisation,  and  this  they  deal  with  in  great  detail. 
They  give  the  general  outlines  of  government,  it  is  true, 
but  they  go  into  such  details  as  the  method  of  correspond- 
ence between  the  Governor-General  and  the  Secretary  of 
State,  budgetary  procedure  in  the  Indian  and  provincial 
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legislatures,  the  rights  and  liabilities  of  the  Secretary  oi 
State  in  Council,  rules  for  admission  to  the  Indian  Civil 
Service,  questions  of  salary,  leave,  temporary  vacancies, 
offences,  procedure  and  penalties.  The  acts  are  not  only 
constitutional  in  the  ordinary  sense :  they  are  also 
administrative  guides. 

These  Acts  may  be  amended  in  two  ways  (a)  by  Par- 
liament   (b)    by    the    Governor-General    in    Legislative 
Amend-       Council.        Parliament   is   the  final  source   of 
oV'the         legislation,  repeal,  or  amendment,  but  in  cer- 
Ponai'tUt'     ta^n    subjects,    such    as   the   extension    of    the 
Acts.  limits    of    presidency     towns,     the     alteration 

of  the  jurisdiction  of  Highi  Courts,  and  the  law 
1o  be  administered  in  cases  of  inheritance,  succession, 
contract,  and  dealings  between  party  and  party, 
the  power  to  amend  or  repeal  has  been  conferred 
on  the  Governor-General  in  Legislative  Council. 
Thus  the  Constitution  of  India,  if  we  may  apply  the 
terms  flexible  and  rigid  to  it,  is  partly  flexible  and  partly 
rigid.  It  may  be  amended  by  the  ordinaiy  legislative 
process,  both  of  Parliament  and  the  Indian  legislature. 
So  far  it  is  flexible.  In  so  far  as  Parliament  is  ultimately 
the  legal  sovereign  in  India  and  as  the  constitution  may 
be  amended  by  the  ordinary  legal  process  it  is  also  flex- 
ible. But  insomuch  as  Parliament  is  not  the  normal 
legislature  of  India  the  constitution  is  rigid.  The  pro- 
ess  of  Parliamentary  amendment  may  be  looked  on  as 
exceptional :  the  process  of  amendment  is  not  the 
normal  legislative  process  of  India.  To  this  extent, 
therefore,  the  constitution  may  be  looked  on  as  rigid. 

The  head  of  the  constitutional  system  in  India,  as  in 

all   the   dependencies,   is   the   King,    or  as  he   is  known 

officiallv    in    India,    the    King-Emperor.       As 

"SSpewf    the  In(*ia  Act  of  1915   says  :~ "  Ml   the  terri" 
tories     for    the     time     being    vested     in     His 

Majesty  in  India  are   governed  by  and  in  the  name  of 

~H\<  Majesty  the  King,  Emperor  of  India."     All  official 
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acts  are  done  in  his  name  and  all  revenues  theoretically 
are  received  for  him.     The  actual  powers  of  the  Crown 
in  India  in  many  respects  are  the  same  as  they  are  in 
the  British   constitution,  e.g.,  in  relations  to  the  army 
and  navy.     In  addition  to  these  a  large  number  of  exe- 
cutive functions  by  various  statutes  (consolidated  in  the 
Act  of  1915)  have  been  given  to  the  Crown.     The  Crown, 
through   the   Secretary  of   State,    may   disallow   any  act 
passed  by  the  Governor-General  in  Legislative  Council, 
even  after  the  Governor-General  has  assented  to  it,  or  any 
act  passed  by  the  provincial  legislatures  after  tl/e  head  of 
the  province    and    the    Governor-General  have    assented 
to  it.     The  Crown  can  also  veto  any  order  of  the  Gov- 
ernor-General altering  the  territorial  limits  of  the  juris- 
diction of  the  High  Courts.     The  approval  of  the  Crown 
is  necessary  for  the  creation  of  a  new  province  under  a 
governor,   which,   with'  such  approval,   may  be  clone  by 
notification.     His    approval    is    also    necessary    for   the 
demarcation    of   jthe  authority    of   a   governor,    for   the 
creation  of  local  legislatures  under  governors,  or  for  the 
transference  of  a  district  from  one  province  to  another. 
The    Crown    has    also    considerable   powers  in    granting 
pensions   and   gratuities.     The    Crown    also    determines 
the    ecclesiastical    jurisdictions    of    India.     By    letters 
patent  the   Crown  can   establish   a   High   Court   in   any 
territory  in  British  India,  whether  it  be  within  the  juris- 
diction of  any  existing  High  Court  or  not.     The  Crown 
appoints  the  Governor-General  of  India,   the  Governors 
of   the   provinces,    and    the    members  of   the    Governor- 
General's   and.  the  Governors'   Executive  Councils.     He 
appoints  also  the  Chief  Justices  and  Judges  of  the  Hio-h 
Courts,  who  hold  office  during  the  royal  pleasure.     He 
also  appoints  the  Advocate-General  of  Bengal,  Madras  and 
Bombay.       On  an  address  from  both  Houses  of  Parlia- 
ment he  can  remove  from  office  any  member  of  the  Coun- 
cil of  India.     He   also  appoints   the  bishops   and   arch- 
deacons  of   Calcutta,      Madras,    and    Bombay.       By   an 

si 
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Order  in  Council  he  may  also  make  provision  for  the 
appointment  of  a  High  Commissioner  for  India,  a  power 
which  was  exercised  in  1920.  He  also  may  appoint,  by 
Royal  warrant  countersigned  by  the  Chancellor  of  the 
Exchequer,  an  auditor  for  the  accounts  of  the  Secretary 
of  State  in  Council. 

The  Secretary  of  State  for  India  is  the  real  head  of 
the  executive  of  the  Indian  Government.  In  the  words 
me  of  the   Act   of    1915,   he    "  may   superintend, 

of  "state7  direct  and  control  all  acts,  operations  and 
for  India,  concerns  which  relate  to  the  government  or 
revenues  of  India,  and  all  grants  of  salaries,  gratuities 
ajnd  allowances  and  all  other  payments  and  charges, 
tout  of  or  on  the  revenues  of  India."  ThfiS 
legal  designation  of  the  Secretary  of  State  is 
simply  Secretary  of  State,  not  Secretary  of  State 
for  India.  The  office  of  Secretary  of  State  is  one, 
though  actually  there  are  five  occupants,  each  with  his 
own  duties  (Home  Affairs,  Foreign  Affairs,  War,  the 
Colonies,  and  India).  In  theory  one  Secretary  of  State 
may  perform  the  functions  of  another,  and,  in  actual 
practice  this  was  done  when  Mr.  Montagu,  the  present 
Secretary  of  State  for  India,  was  touring  in  India.  The 
Secretary  of  State  for  the  Colonies  performed  his  func- 
tions so  far  as  they  could  not  be  performed  by  the  Vice- 
President  of  the  Council  of  India  in  Council. 

The  Secretary  is  assisted  by  a  Parliamentary  Under- 
Secretary  (paid),  who  is  a  member  of  one  of  the  Houses 
and  changes  with  a  change  in  the  Government,  and  a 
Permanent  Under-Secretary,  a  member  of  the  permanent 
Civil  Service.  According  to  the  Act  of  1915  the  salary 
oi  the  Secretary  of  State  (£5,000  a  year),  and  the  salaries 
of  his  Under-Secretaries  were  paid  from  Indian  revenues. 
By  the  Act  of  1919,  the  salaries  of  the  Secretary  of  State 
must,  and  any  other  expenses  of  the  Secretary  jof  Slate's 
Department  may    be  paid  out  of  British  revenues.     This 
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places  the  Secretary  of  State  for  India  on  the  same  foot- 
ing as  the  Secretary  of  State  for  the  Colonies.  The  fact 
that  the  Secretary  of  State's  salary  must  be  included  in 
the  British  estimates  gives  Parliament  an  opportunity  of' 
discussing  or  censuring  his  work,  as  well  as  of  altering  the 
estimates  if  it  thinks  fit.  The  total  amount  paid  by  the 
British  treasury  to  the  India  Office  is  now  £136,500. 

Associated  with  the  Secretary  of  State  is  the  Council 
of  India,  or,  as  it  is  usually  called,     the    Secretary     of 
cii  ^tates  'Council.     This   Council    consists    of    a 
of  the  number  of  members,  not  less  than  eight  and  not 

ofQrstate.  more  than  twelve,  as  the  Secretary  of  State  may 
decide.  The  Secretary  of  State  has  the  right 
of  filling  vacancies,  and  members  may  be  removed  by  the 
Crown  on  an  address  of  both  Houses  of  Parliament.  At 
least  one-half  of  the  members  must  have  served  or  resid- 
ed in  India  for  at  least  ten  years,  and  must  not  have 
left  India  more  than  five  years  before  their  appointment. 
The  term  of  office  of  each  member  is  five  years.  A  mem- 
ber may  be  re-appointed  for  a  second  term  of  five  years 
by  the  Secretary  of  State,  in  which  case  he  must 
state  the  reasons  of  the  reappointment  in  a  Minute 
which  must  be  laid  before  both  Houses  of  Par- 
liament. No  member  oi  the  Council  may  be  a  mem- 
ber of  either  House  of  Parliament.  Members  are  paid  ai 
salary  of  £1,200,  and  Indian  members  in  addition  receive 
£600  as  subsistence  allowance.  The  salaries  or  allowances 
may  be  paid  either  from  Indian  or  British  revenues. 

The  Act  of  1919  made  several  alterations  in  the  Act 
of  1915.  It  altered  the  method  of  payment  of  the  Sec- 
retary of  State,  the  number,  and  duration  of  the  tenure 
of  the  members  of  the  India  Council  of  India  which  used 
to  be  ten  to  fourteen  and  seven,  respectively,  and  the 
statutory  number  of  meetings,  which  used  to  be  once  a 
week.  It  made  several  minor  changes,  such  a9  in  the 
quorum  of  five,  which  used  to  be  necessary,  and  the  pro- 
portion of  members  of  the  Council  who  must  have  resided 


612  POLITICAL    SCIENCE. 

in  India,  which  used  to  be  nine.  The  whole  of  the  sys- 
tem prescribed  in  the  Act  of  1915  for  the  conduct  of 
orders  and  communications  between  the  Secretary  of 
State  and  Governor-General  was  cancelled. 

The  Secretary  of  State    is  president    of    the    Council 
of  India.      He  is  empowered  to  appoint  a  Vice-President, 
and  to   remove  him.     In  the   absence  of  both 
ationofthe  the  President  and  Vice-President  the  members 
preseat  may  chose  &  president.     Meetings  are 
held  when  the  Secretary  of  State  so  directs,   but   there 
must  be  at  least  one  meeting  per  month  (by  the  1915  Act 
it  was  one  meeting  per  week).     The  statutory  quorum  up 
to  1919  was  five,  but  the  Act  of  1911  leaves  the  fixing 
of  the  quorum  to  the  Secretary  of  State.      The  Secretary 
of  State,  or  the  person  presiding  at  the  Council,  has  both 
an  ordinary,  and,  if  necessary,  a  casting  vote.     Except 
in  cases  where  a  statutory  majority  of  votes  in  the  Coun- 
cil is  necessary,  the  decision  of  the  Secretary  of  State  is 
final  where  opinion   is  divided.     All  acts  done  by     the 
Council  in  the  absence  of  the  Secretary  of  State  require 
his  written  approval.     In    the    case    of     differences     of 
opinion  the  Secretary  of  State  or  any  member  of  the  Coun- 
cil may  record  his  opinion  and  his  reasons  in  the  pro- 
ceedings of  the  Council. 

The  Secretary  of  State  is  empowered  to  constitute  such 
committees  as  he  may  deem  expedient  for  the  better 
transaction  of  public  business;  and  he  may  direct  what 
business  these  committees  may  transact  by  order  of  the 
Secretary  of  State  in  Council.  Usually  there  are  seven 
such  committees. 

The  composition  of  the  Council  varies  from  time  to 
time.  Normally  it  is  composed  of  retired  members  of  the 
Indian  Services  who  have  occupied  high  posts 
o°"theS  l0"  in  India,  leading  bankers,  business  men,  distin- 
councii.  guished  soldiers  or  soldier  administrators,  and 
Indians.    The  number  of  Indians  is  usually  two  or  three. 
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and  they  are  now   so  chosen  as  to  be  representative  of 
the  whole  of  India,  not  of  British  India  alone. 

The  Secretary  of  State  wields  very  wide  powers. 
Some  of  these  he  exercises  by  himself :  others  he  exer- 
cises with  his  Council.  The  wide  nature  of  his 
powers  of  powers  is  to  be  explained  partly  historically 
the  secret-  an(j  partly  politically.  Historically,  he  in- 
state. _  herited  all  the  powers  and  duties  which  before 
by  himUff.  1858  were  vested  in  the  President  of  the  Board 
of  Control,  the  Board  itself,  the  Company,  the 
Directors  and  the  Secret  Committee.  Politically,  the 
Secretary  of  State  is  a  member  of  the  Cabinet.  With 
the  other  members  of  the  Cabinet  he  is  responsible  to  the 
House  of  Commons,  and  must  resign  if  the  Cabinet 
resigns. 

By  the  Act  of  1915  the  Secretary  of  State  may  act 
without  the  Council  in  cases  which  he  considers  to  be 
urgent.  In  the  case  of  making-  war  or  peace,  cr  in 
making  negotiations  with,  or  in  matters  of  policy  con- 
cerning Native  States,  he  may  act  without  the  knowledg*e 
of  the  Council  and  communicate  his  orders  direct  to  any 
officer  in  India.  The  correspondence  coming'  from  Native 
States  may  also  be  kept  from  the  Council.  In  urgent 
cases,  the  Secretary  of  State  may  act  independently  of 
the  Council,  but  he  must  record  his  reasons  and  notify 
the  members  of  Council.  Except  in  these  urgent  and 
secret  cases  and  matters  of  war  or  peace,  the  Secretary  of 
State  must  act  with  his  Council,  but  he  is  obliged  to 
act  according  to  the  majority  vote  of  the  Council  only 
in  those  cases  which  are  defined  by  statute.  In  other 
matters  he  may  override  the  decision  of  the  Comicil.  By 
the  Act  of  1915  every  order  or  communication  which  he 
proposes  to  send  to  India,  unless  it  has  already  been  sub- 
mitted to  the  Council  of  India,  must  be  deposited  in  the 
Council  room  for  the  perusal  of  all  members  of  the  Coun- 
cil during  seven  days  before  either  the  sending  or  the 
making  of  the  order.     Any  member  of  the  Council  may 
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record  his  opinion  on  such"  an  order,   and  the  Secretary 
of  State,  if  he  differs  from  the  majority  of  the  Council, 
must  record  his  reasons  for  acting-  in  opposition  to  them. 
By  the  Act  of  1919  the  whole  of  these  statutory  obliga- 
tions are  made  non-statutory.     The  powers  are  regulated 
by   rules   in  such   a    way  that  the   Secretary   of   State's 
powers  may  be  exercised  in  harmony  with  the  new  type 
of  responsible  government.       In  relation  to   transferred 
subjects  (subjects  under  Indian  ministers  in  the  various 
Indian   legislatures),   the  superintendence,  direction   and 
control  of  the  Secretary  of  State  have  been  largely  with- 
drawn.    They  are  now  summed  up  in  his  power  to  advise 
the  Crown  in  the  use  of  the  Royal  veto.       In  relation  to 
reserved   subjects  {e.g.,    those  under   the   control   of   the 
executive  in  India),  his  powers,  though  now  regulated  not 
by  statute  but  by   rules  made    under  the   Act  of  1919. 
are  also  restricted.     The  Secretary  of  State  must  always 
be  in  such  a   position   as  to   give  full     information     to" 
Parliament  about  Indian  affairs,  but  the  spirit  of  the  new 
government    requires    less    direct    sanction   on  his   part. 
Powers  of  sanction  hitherto  vested  in  him  are  transferred 
to   the  Government  of  India,    which  provides  him   with 
full  information.       Rules  made  under  the  Act  in  relation 
to  both  reserved  and  transferred  subjects  are  subject  to 
be  laid  before,  and  approved  by    Parliament. 

By  the  Act  of  1915  the  powers  of  the  Secretary  of 
State  exercised  with  the  Council  of  India  are  very  exten- 
sive. It  depends  partlv  on  the  personality  of 
of  th°eWerS  individual  Secretaries  of  State  whether  they 
ir«SeV  in  are  able  or  unable  to  make  their  own  -iews 
council.  prevail  against  the  views  of  the  majority  of  the 
Council,  and  partly  on  the  extent  to  which  he  cares  to 
use  his  position  as  a  member  of  the  Cabinet.  ^  Ulti- 
mately his  position  as  a  Cabinet  minister  is  decisive,  for 
the  Cabinet  is  not  only  the  chief  executive  power,  but 
the  deciding  factor  in  legislation. 
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The   powers    exercised    by    the   Secretary  of    State   in 
Council  may  be  enumerated  thus :      (1)  Powers  which  he 
exercises     in    virtue    of    his    position   as    constitutional 
adviser  to  the  iGrown.     These     powers  are  co-extensive 
with  the  powers  already  enumerated  as  belonging-  to  the 
Crown.      He  advises  the  Crown  in  regard  to  the  use  of  the 
royal  veto  on  laws  passed  by  the  Indian  legislatures  ;  he  re- 
commends  the  issue  of  proclamations   for  the  alteration 
of  provincial  boundaries  or  the  creation  of  new  provin- 
cial legislative  councils;  he  sanctions  legislation  regard- 
ing- the  areas  of  jurisdiction  and  powers  of  High  Courts; 
and  he  recommends   appointments.        (2)      He    has   the 
powers,  already  noted,  of  issuing  direct  orders  in  certain 
cases   to  officials  in   India  without  the   Council's   know- 
ledge or  consent,  or  of  overriding  the  Council  subject  to 
certain  statutory  powers  which  must  be  exercised  accord- 
ing to  the  vote  of  the  Council.       The  chief     of     these 
powers  is  in  financial  control.     According  to  the  Act  of 
1915,   "  The  expenditure  of  the  revenues  of  India,  both 
in  British   India  and  elsewhere,  shall  be  subject  to  the 
control  of  the  Secretary  of  State  in  Council ;  and  appro- 
priation of  any  part  of  these  revenues,  or  of  any  other 
property  coming  into  the  possession  of  the  Secretary  of 
State  in  Council  by  virtue  of  the  Government  of   India 
Act,  1858,  or  this  Act,  shall  be  made  without  the  concur- 
rence of  a  majority  of  votes  at  a  meeting  of  the  Council 
of  India.     (3)  Similarly  the  making  of  contracts  under 
the  Act,  and  the  selling  or  mortgaging  of  real  or  personal 
estate  vested  in  His  Majesty   for  the  purposes  of     tbe 
Government  of  India,  are  subject  to  a  Council  majority. 
The  Secretary  of  State  in  Council  is  thus  a  legal  entity, 
with  powers  as  a  body  corporate  of  sueing  or  of  being 
sued.     His  powers  in  respect  to  provisional  appointments, 
and  appointments  of  persons  born  of  parents  permanent- 
ly domiciled  in  India    to  the   Indian  Civil  Service  are 
also  subject  to  a  Council  majority.     (4)  The  many  powers 
which  are  usually  exercised  in  Council,  but  in  which  the 
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Secretary  of  State  may  override  the  majority  of  the 
Council,  at  the  same  time  stating'  bis  reasons  in  writing", 
as  in  promotions  and  dismissals  from  the  India  office, 
and  regulations  for  admission  to  the  various  Imperial 
Services  in  India. 

The  Act  of  1919  amends  the  Act  of  1915  by  making- 
most  of  these  powers  subject  to  the  provisions  of  the 
Act  of  1919  and  rules  made  under  it.  Many  of  the 
powers  possessed  by  the  Secretary  of  State  will  gradually 
be  relaxed  in  favour  of  the  various  governments  in  India. 


CHAPTER  XXIII. 

THE  GOVERNMENT  OF  INDIA— (Continued). 
3.     The  Central  Government. 

The  head  of  Government  of  India  is  the  Viceroy  and 

Governor-General,  who  is  appointed  by  the  Crown  on  the 

recommendation  of    the     Secretary     of     State. 

and6  covern^  According  to  the  Act  of  1915  "  The  superinten- 

«°#r"i<iewn-e,ral  dence,  direction  and  control  of  the  civil  and 
of  India.  •!•  t     t  i 

military  government  of  India  is  vested  in  the 

Governor-General  in  Council  who  is  required  to  pay  due 
obedience  to  all  such  orders  as  he  may  receive  from  the 
Secretary  of  State."  The  powers  of  the  Governor-General 
are  tlfus  doubly  limited  by  the  Secretary  of  State  and 
by  his  own  Council.  The  Governor-General  is  the  per- 
sonal representative  (Viceroy)  of  the  King,  and  as  such 
is  entitled  to  the  honours  and  privileges  befitting  his  posi- 
tion. He  enjoys  immunity  from  the  jurisdiction  of  any 
High  Court  in  relation  to  his  official  actions ;  he  cannot 
be  arrested'  or  imprisoned  in  connexion  with  any  suit  in 
a  High  Court  in  the  exercise  of  its  original  jurisdiction, 
nor,  save  in  case  of  treason  or  felony,  is  he  subject  to 
the  original  criminal  jurisdiction  of  any  High  Court. 

As  representative  of  the  King  he  is  the  repository  of 
the  royal  prerogatives  and  powers,  but  the  delegation  of 
these  powers  to  him  does  not  supersede  their  original 
exercise  by  the  Crown.  In  particular  he  possesses  the 
power  of  pardon,  which  is  conferred  on  him  in  his  warrant 
of  appointment.  He  also  enjoys  the  various  dignities 
which  his  office  confers  in  salutes,  precedence,  etc.  He 
also  enjoys  the  powers  which  arise  from  the  prestige  of 
his  position — powers  of  advising,  persuading,  recommend- 
ing, requesting  and  directing. 
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Most  of  his  powers  are  exercised  subject  to  the  control 
of  the  Secretary  of  State  and  his  own  Executive  Council, 
powers  of  With  them  he  is  responsible  for  the  whole 
the  Govern-administration  of  India,  of  making  treaties  or 
agreements  with  other  states  in  Asia,  of  ceding 
territory  from  or  incorporating  territory  in  India,  and  of 
exercising  jurisdiction  in  foreign  states.  In  cases  of 
emergency  he  may  legislate  by  himself,  without  his 
Council.  Such  laws  can  be  in  force  for  six  months  only 
and  may  be  annulled  by  Parliament.  He  has  also  certain 
statutory  powers  of  overruling  his  Council. 

By  the  Act  of  1919  he  has  wide  powers  of  assenting 
to,  of  vetoing,  of  reserving  for  the  signification  of  His 
Majesty's  pleasure,  and  of  returning-  for  further  considera- 
tions bills  passed  by  the  Indian  Legislature.  He  also 
may  exercise  similar  powers  in  relation  to  bills  passed 
by  provincial  legislatures.  He  may  stop  proceedings 
in  the  Indian  Legislature  on  any  subject  on  which  he 
considers  further  action  to  be  dangerous  to  the  peace  of 
India.  He  may  convene  a  joint-meeting  of  the  Council 
of  State  and  Legislative  Assembly.  He  may  dissolve 
both  Houses  or  extend  the  sessions.  He  also  convenes 
them  subject  to  statutory  limits.  He  may  address  either 
House.  In  the  case  of  the  Houses  failing  to  pass  legisla- 
tion which  in  his  opinion  is  necessary  to  the  good  govern- 
ment of  India,  subject  to  the  subsequent  consent  of  His 
Majesty  in  Council,  he  may  act  as  if  the  bill  had  been 
passed.  In  financial  legislation  no  proposal  for  the 
appropriation  of  any  revenues  or  monies  for  any  purpose 
may  be  made  save  on  his  recommendation  and,  with  the 
consent  of  his  Council,  in  cases  where  demands  necessary 
to  the  proper  discharge  of  his  responsibilities  are  refused, 
he  may  act  as  if  the  assent  of  the  Legislative  Assembly 
had  been  given.  He  is  also  the  final  judge  as  to  whether 
proposed  appropriations  fall  within  the  heads  of  expendi- 
ture which  may  or  may  not  proceed  to  the  vote  of  the 
Legislative    Assemblv.      A  large    number    of  measures, 
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enumerated   below,    may   not  be  introduced   into    either 
chamber  without  his  previous  sanction. 

He  has  wide  powers  of  appointment.  With  his 
Council  he  appoints  temporary  judges  of  the  High 
Courts.  On  his  own  responsibility  he  appoints  a  Vice- 
President  of  his  own  Executive  Council.  He  appointed 
the  President  of  the  Council  of  State,  and  the  first  Presi- 
dent of  the  Legislative  Assembly  and  will  approve  of 
subsequent  appointments  made  by  the  Legislative  Assem- 
bly. His  approval  is  necessary  for  the  appointment  of 
the  Deputy-President  of  the  Legislative  Assembly.  At 
hi*  discretion  he  may  appoint  Council  Secretaries  from 
among  the  members  of  the  Legislative  Assembly.  He 
also  possesses  wide  powers  of  recommending  appoint- 
ments to  the  Secretary  of  State  or  to  the  Crown  through 
the  Secretary  of  State. 

The  Viceroy's  Council  consists  of  ordinary  members 
and  extraordinary  members,  if  any  extraordinary  mem- 
The  vice-  bers  be  appointed.  The  ordinarv  members  are 
u°tfvse  Exe°"  appointed  by  the  Crown.  By  the  Act  of  1915 
council.  the  number  of  members  was  limited  to  five,  or 
if  the  Crown  so  decided,  six,  but  the  Act  of  1919  removed 
these  limits  and  there  are  now  eight  ordinary  members. 
Of  the  ordinary  members  of  Council  three  must  be  per- 
sons who  have  been  at  least  ten  years  in  government 
service  in  India;  one  must  be  a  barrister  of  England,  or 
Ireland,  a  member  of  the  Faculty  of  Advocates  of  Scot- 
land, or  a  pleader  of  the  High  Court  of  not  less  than  ten 
years'  standing.  No  ordinary  member  of  Council  can  hold 
a  military  command  or  be  actually  employed  in  military 
duties.  The  Secretary  of  State  in  Council,  if  he  thinks 
fit,  may  appoint  the  Commander-in-Chief  to  be  an 
extraordinary  member  of  the  Council.  The  provision 
that  the  Governor  of  the  province  in  which  the  Council 
assembles  should  be  an  extraordinary  member  of  the  Exe- 
cutive Council,   was  cancelled  by  the  Act  of  1919. 
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In  practice   the   ordinary   members     of  the  Viceroy's 
Council  are  in  charge  of  the  chief  executive  departments 
composition of    government— Home  Affairs,  Revenue    and 
council        4g"cll^ure'    Commerce,    Industry    and   Muni- 
tions,   Finance,   La-w,     and   Education.     Three 
of  the  members  at  present  are  Indians.     By  the  Act  of 
1919  the  Governor-General  is  empowered  at  his  own  dis- 
cretion to  appoint  Council  Secretaries  to  discharge  such 
duties  in  assisting  the  members  of  his  Council  ,as  he  may 
assign  to  them.     These  Council  Secretaries  cannot  hold 
office  for  more  than  six  months  unless  they  are  members 
of   the  Legislative  Assembly.      They  hold  office  during 
the  Governor-General's  pleasure  and  axe  paid  a  salary 
voted  by  the  Indian  legislature. 

The  Governor-General  is  President  of  the  Council,  and 
Tie  must  appoint  one  of  the"  members  as  Vice-President. 
Organis-  ^he  Council  meets  at  such  places  in  India  as 
ation  of  the  the  Governor-General  in  Council  directs.  At 
council.  any  meeting  0f  the  Council  the  Governor- 
General  or  presiding  member  and  one  ordinary  member  of 
Ihe  Council  may  exercise  all  the  functions  of  the 
Governor-General  in  Council.  All  orders  are  made, 
and  proceedings  carried  out  in  the  name  of  the  Governor- 
General  in  Council,  and  are  usually  signed  by  a  Secret- 
ary to  the  Government  of  India.  The  Governor-General 
is  empowered  to  make  rules  for  the  expeditious  transact- 
ion of  business  in  Council.  These  rules  are  treated 
as  orders  of  the  Governor-General  in  Council.  Except 
in  the  case  of  measures  affecting  the  safety  or  peace  of 
Tndia,  when  he  may  override  the  decision  of  the  major- 
ity of  his  Council,  the  Governor-General  is  bound  by  the 
majority  vote  of  his  Council.  The  Governor-General, 
or  person  presiding,  has  a  casting  as  well  as  an  ordinary 
vote.  "When  the  Governor-General  overrides  his  Coun- 
cil, any  two  members  of  the  dissentient  majority  may 
require  that  the  fact  that  he  has  not  aecepted  the  major- 
ity's decision  be  reported  to  the  Secretary  of  State,  with 
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such  minutes  as  the  members  of  the  Council  may  have 
recorded  on  the  subject.  In  cases  where  the  Governor- 
General  is  absent  from  his  Council  through  illness  or  any 
other  cause,  and  signifies  his  intended  absence  to  the 
Council,  the  Vice-President,  or  other  presiding  member 
of  the  Council  acts  in  his  stead,  with  his  powers. 
If  the  Governor-General  is  resident  in  the  place 
where  the  Council  meeting  is  held  and  is  not 
prevented  from  signing  because  of  illness,  his  signature 
is  necessary  to  all  acts  of  Council  thus  made,  but  if  he 
refuses  to  sign  it,  the  act  of  Council  is  valid  as  if  it 
had  been  passed  by  the  Governor-General-in-Council. 
When  the  Governor-General  is  on  tour  without  his 
Council  the  Governor-General-in-Council  may  confer  the 
full  powers  of  the  Governor-General-in-Council  on  him 
alone.  When  on  tour,  if  he  thinks  fit,  he  may  issue  any 
order  to  a  provincial  government,  or  to  officials  of  a.  local 
government  without  previously  communicating  it  to  the 
provincial  government  itself.  Such  an  order  is  equi- 
valent to  an  order  of  the  Governor-General-in-Council, 
but  it  must,  with  reasons,  be  communicated  to  the 
Secretary  of  State,  who  may  suspend  such  powers. 

The  Act  of  1919  makes  a  complete  change  in  the  organis- 
ation of  the  Indian  legislature.  By  the  Act  of  1915  the 
Indian,  or  Governor-General's  Legislative 
legis/ature?  Council  consisted  of  the  members  of  his  Exec- 
utive Council,  with  the  head  of  the  province 
in  which  the  Council  assembled  {i.e.,  the  Chief  Commis- 
sioner of  Delhi  and  the  Lieutenant-Governor  of  the 
Punjab,  for  Delhi  and  Simla,  respectively),  with  sixty 
additional  members,  thirty-three  of  whom  were  nomi- 
nated and  twenty-seven  elected.  Twenty-eight  of  the 
nominated  members  statutorily  might  be  officials  and 
three  were  non-officials  nominated  to  represent  the 
Indian  commercial  community,  the  Mahommedans  of 
the  Punjab,  and  the  landholders  of  the  Punjab.  Tbe 
elected  portion   of  the  Council  was  chosen   by  the  non- 
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officials  in  provincial  legislative  councils,  landholders, 
Mohammedan  communities  and  the  Bombay  and  Calcutta 
Chambers  of  Commerce.  Aliens,  officials,  females,  per- 
sons under  twenty-five  years  of  age,  lunatics,  bankrupts, 
persons  dismissed  from  government  services,  persons 
debarred  from  practice  as  legal  practitioners,  criminals, 
or  persons  who  in  the  opinion  of  the  Governor- General  in 
Council  were  undesirable,  were  ineligible  for  election. 
In  some  of  these  cases  the  Governor-General  had  power 
to  remove  the  disqualification.  The  ordinary  term  of 
office  was  three  years.  On  taking  his  seat,  every  member 
had  to  take  the  oath  of  allegiance  to  the  Crown.  As  a 
rule,  in  all  elections  persons  elected  by  a  constituency  had 
to  belong  to  that  constituency  as  a  voter. 

By  the  Act  of  1919  the  Indian  legislature  consists  of 
the  Governor-General  and  two  Chambers,  the  Council 
of  State  and  the  Legislative  Assembly.  Normally  a  bill 
must  be  passed  by  both  Chambers  before  it  proceeds  to  re- 
ceive the  final  signature  of  the  Governor-General,  which 
makes  ft  a  law. 

The  Council  of  State  consists  of  not  more  than  sixty 
members,  nominated,  official,  or  elected.  Not  more  than 
The  council  fwenty  °i  the  members  may  be  officials.  Thirty- 
of  state.  three  members  are  elected.  The  Governor- 
General  may  appoint  a  President  of  the  Council  of  State 
from  among  the  members  of  the  Council,  or  a  person  to 
preside  in  such  circumstances  as  he  may  direct.  The 
Governor-General  has  also  the  right  of  addressing  the 
Council,  and  for  that  purpose  may  require  the  presence 
of  the  members. 

The  Legislative  Assembly  consists  of  one  hundred  and 
forty-four     members,      of      whom      one     hundred'     and! 
three     are     elected     and     forty-one     nominat- 
Th  ed.     Twenty-six     of     the     forty-one    must    be 

Legislative    officials.        The  statutory  number  of  members 
Assembly.     £g  one  ]yunjre(3  an(j  forty,  but  power  is  given 

in  the  Act  of  1919  to  varv  the  number  of  mem- 
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bers,  provided  that  the  proportions  of  elected  and  non- 
official  members  remain  at  five-sevenths  of  the  total  for 
the  former,  and  one-third  of  the  remainder  (non-elected) 
for  the  latter.  The  Govern  or- General  has  the  right  of 
addressing  the  Legislative  Assembly. 

The   President  of  the  first  Legislative   Assembly   was 
nominated  by  the  Governor-General,  but  after  four  years 

the  President  will  be  elected  by  the  Assembly 
at^ofthe  itself  from  its  own  members,  the  election  to 
Ae$fembVy.e    ^®  aPProved  by  the  Governor-General.     There 

is  also  ai  Deputy-President  of  the  Assembly, 
who  presides  in  the  absence  of  the  President.  He  is  elect- 
ed by  the  Assembly,  subject  to  the  approval  of  the  Gov- 
ernor-General. The  President  and  Vice-President  both 
cease  to  hold  office  if  they  cease  to  be  members  of  the 
Assembly.  The  first  (nominated)  President,  and  subse- 
quent (elected)  Presidents  may  resign  their  office 
by  signifying  their  intention  to  resign  in  writing  to  the 
Governor-General.  The  first  President  may  be  removed 
from  office  by  the  Governor-General.  Subsequent  Presi- 
dents may  be  removed  by  a  vote  of  the  Assembly  with 
the  concurrence  of  the  Governor-General.  The  appointed 
President  is  paid  a  salary  fixed  by  the  Governor-General : 
the  salaries  of  the  Deputy-President  and  subsequent 
elected  Presidents  are  decided  by  vote  of  the  Indian 
Legislature.  The  Governor-General  may  fix  such  times 
and  places  for  holding  the  sessions  of  the  Houses  as  he 
thinks  fit.  He  can  also  prorogue  the  sessions.  The 
President  may  adjourn  any  meeting.  All  questions  are 
decided  by  majority  vote.  The  President  has  a  casting, 
but  not  an  ordinary  vote.  The  powers  of  the  chambers 
may  be  exercised  notwithstanding  any  vacancy  in  the 
chambers. 
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The  Council   of    State   continues   for   five  years,      the 
Legislative  Assembly  for  three  years.        The  Governor- 
General  may  dissolve  either  House  sooner,   or 

andVosslons  ^e  maiy  extend  the  duration  of  the  Houses  i£ 
of  the  he  thinks  fit.-    After  the  dissolution  of  eith?r 

stat^and  chamber,  the  Governor-General  must  fix  a  date 
Assembly!  *or  *ue  next  session  of  that  Chamber  not 
more  than  six  months,  or  with  the  sanction 
of  the  Secretary  of  State,  not  more  than  nine  months 
after  the  date  of  dissolution. 

No  official  can  be  elected  a  member  of  either  House, 
and  if  a  non-official  member  enters  government  service 

ipso  facto  he  ceases  to  be  a  member  of  the  legis- 
Memberstiip  Lature.  In  the  case  of  an  elected  member  of 
Chambers.     one  house  becoming  a  member    of    the     other 

house,  his  seat  becomes  vacant;  and  if  a  mem- 
ber is  elected  for  both  Houses,  he  must  choose  either  the 
one  or  the  other.  Every  member  of  the  Governor- 
General's  Executive  Council  must  be  nominated  as  a 
member  of  one  of  the  Houses,  and  can  attend,  and 
address  the  other  house.  He  t  annot  be  a  member  of 
both  Houses. 

The  general  qualifications  for  election  to  the  Council 
of  State,  the  Legislative  Assembly,  and  the  provincial 
Ouaiific-  legislatures  are  the  same.  A  person  shall  not 
ations  tor  be  eligible  for  election  if  such  a  person  is  fa) 
ofeTheerS  P  not  a  British  subject;  (h)  a  female;  (c)  a  dis- 
prSciaind  missed  or  suspended  legal  practitioner;  (d)  of 
Legis-  unsound  mind;  (e)  under  twenty-five  years  of 

age ;  (f)  an  undischarged  insolvent ;  (g)  a  dis- 
charged insolvent  who  has  not  obtained  a  certificate  from 
the  court  stating  that  his  insolvency  was  caused  by  mis- 
fortune and  not  by  misconduct.  No  person  can  be  a 
member  of  two  legislative  bodies  at  the  same  time.  The 
Governor- General  may  remove  the  disqualification  (c). 
Persons     convicted     of     certain     criminal    offences    and 
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■sentenced  to  long  periods  of  transportation  or  imprison- 
ment, or  persons  guilty  of  corrupt  practices  are  disquali- 
fied for  specified  periods  of  years,  ranging  from  three  to 
five.  Special  qualifications  in  regard  to  domicile,  or  the 
electoral  roll  in  which  a  candidate's  name  is  entered,  are 
laid  down  for  constituencies  which-  exist  for  communal 
representation,  or  representation  of  special  interests. 

The  qualifications  for  the  franchise. "vary  from  province 
to  province,  and  from  constituency  to  constituency. 
Quaiific-        Generally  speaking  the  conditions  of    legist  i- 

Voters  °f  a^°D  0D  ^le  e^ectoral  rful  f°r  b°tn  the  Indian 
and  the  provincial  registers  are  that  every  per- 
son who  is  (a)  not  a  British  subject,  (b)  a  female, 
(c)  of  unsound  mind,  (d)  under  twenty-one  years  of  age, 
and  (e)  has  not  been  convicted  of  certain  offences,  in  which 
case  a  time  limit  for  re-registration  is  laid  down,  may  be 
registered  as  a  voter,  if  lie  fulfils  the  other  qualifications. 
These  qualifications  are  based  on  (a)  community,  (b) 
residence,  (c)  occupation  of  a  house,  (d)  assessment  to 
property  tax,  profession  tax  or  tax  on  companies,  (e) 
assessment  to  income  tax,  (f)  receipt1  of  a  military  pen- 
sion, and  (g)  holding  of  land.  For  special  constituencies 
the  qualifications  depend  on  the  type  of  constituency — 
e.g.,  Anglo-Indian,  European,  University,  Mahommedan 
Depressed  class,  or  any  other  communal  constituency.  I21 
each  of  these  special  constituencies  there  are  special 
rules.  For  the  Indian  Legislative  bodies  membership 
of  a  local  body  is  a  qualification  for  the  franchise. 

The  membership  of  both  the  Council  of  State  and  the 
Legislative  Assembly  is  divided  between  the  provinces, 
and  between  communities  and  interests  in 
orate  for*'  Provinces.  Thus,  for  the  Council  of  State, 
teeisiat'^11  s*x  sea*s  are  assigned  to  Bengal,  three  of 
which  are  general  or  non-Mahommedan  seats; 
two  are  Mahommedan  and  one  is  for  European  commerce. 
The  seats  assigned  to  other  provinces  are  arranged  in  a 
similar  way.     The  qualifications  of  the  electors  of  each 

Tl 
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province  are  prescribed  in  detail.  For  the  Legislative 
Assembly,  seventeen  seats  are  assigned  to  Bengal,  on  a 
communal  basis.  Other  provinces  are  represented  on  a 
similar  plan,  and,  as  in  the  Council  of  State,  the  qualific- 
ations of  electors  in  each  province  are  separately  pres- 
cribed in  detail.  For  Berar  there  are  special  arrange- 
ments. 

The  Act  of  1919  makes  provision  for  the  making  of 
regulations  for  the  conduct  of  business  in  the  Indian 
Business  Legislature.  Such  rules  provide  for  the  general 
and  Pro-  course  of  business,  for  the  preservation  of  order, 
the  chamb-  for  the  number  of  the  quorum  and  the  asking 
of  questions.  Provision  is  also  made  for  the 
drawing  up  of  standing  orders  to  regulate  procedure. 

The  Act  provides  that  if  a  bill  which  has  been  passed 
by  one  chamber  is  not  passed  by  the  other  chamber  with- 

„  in  six  months   of  its  passing,    either    without 
Joint    Meet-  -,  .,,  ,  , 

ings  of  the  amendments  or  with  such  amendments  as  may 
chambers,  j^  agree(j  to  Dy  the  two  chambers,  the  Gov- 
ernor-General may  refer  the  bill  to  a  joint  sitting  of  both 
Houses.  Before  such  a  meeting  takes  place,  members  of 
both  Houses  appointed  for  the  purpose  must,  under  the 
standing  orders,  meet  to  discuss  the  differences  of  opinion 
that  have  arisen  between  the  two  chambers. 

"When  a  bill  has  been  passed  by  the  chambers,  the 
Governor-General  may  assent  to  it,  or  withhold  his 
assent  from  it,  or  reserve  it  for  the  significa- 
tion™.'tiou  of  His  Majesty's  pleasure.  No  bill  can 
or-cenerai  become  an  act  till  the  Governor-General  has 
assented  to  it,  or  in  case  of  a  bill  reserved  for 
the  signification  of  the  Royal  pleasure,  till  His  Majesty 
lias  signified  his  assent  to  it  through"  the  Secretary  of 
State  in  Council.  The  Governor-General,  after  a  bill 
has  been  passed  by  both  chambers,  raav  return  the  bill 
for  reconsideration  by  either  cliamber.  Subject  to  the 
rules  and  standing  orders,  there  is  freedom  of  speech  in 
both  chambers.     No  member  is  liable  to  any  proceedings 
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in  any  court  because  of  his  speeches  or  votes  in  the 
chamber,  or  because  of  anything-  contained  in  the  official 
reports  of  the  proceedings  of  the  chambers. 

The  procedure  to  be  adopted  in  regard  to  the  Indian 
Budget  is  given  in  the  Act  of  1919.     A  statement  of  the 

estimated   annual   expenditure   and  revenue  of 
Budge'tndianthe   Government   of  India   is   laid   every   year 

before  both  chambers.  No  appropriation  of  any 
revenue  or  monies  for  any  purpose  can  be  made  save  on 
the  recommendation  of  the  Governor-General.  The 
appropriations  relating  to  certain  heads  of  expenditure 
are  not  submitted  to  the  vote  of  the  chambers,  nor  can 
they  be  discussed  by  either  chamber  unless  the  Governor- 
General  directs  otherwise.     These  heads  are  :  — 

(1)  interest  and  sinking  fund  charges  on  loans ; 

(2)  expenditure  on  which  the  amount  is  prescribed 
by  or  under  any  law; 

(3)  salaries  and  pensions  of  persons  appointed  by  or 
with  the  approval  of  His  Majesty  or  by  the  Secre- 
tary of  State  in  Council ; 

(4)  salaries  of  Chief  Commissioners  and  Judicial  Com- 
missioners ; 

(5)  expenditure    classified    by   the   order  of   the   Gov- 
ernor-General-in-Council  as  (a)  ecclesiastical,   (b) 

political,  and  (c)  defence. 

In  case  of  any  question  arising  as  to  whether  any 
proposed  appropriation  does  or  not  come  under  these 
heads  the  decision  of  the  Governor-General  is  final. 

In  regard  to  other  heads  of  expenditure,  the  proposals 
of  the  Governor-General  in  Council  are  submitted  to  the 
vote  of  the  Legislative  Assembly  in  the  form  of  demands 
for  grants.  The  Legislative  Assembly  may  assent,  or 
refuse  to  assent  to  any  demand,  or  may  reduce  the  amount 
referred  to  in  any  demand  by  a  reduction  of  the  whole 
grant.  The  demands,  as  voted  by  the  Legislative 
Assembly,  are  submitted  to  the  Governor- General  in 
Council.     If  he  thinks  that  any  demand  which  has  been 
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refused  or  altered  by  the  Assembly  is  essential  to  the 
proper  discharge  of  his  duties,  he  may  act  as  if  the 
demand  had  been  granted,  or  assented  to  by  the  Legisla- 
tive Assembly.  In  cases  of  emergency  the  Governor- 
General  may  authorise  such  expenditure  as  he  may  con- 
sider necessary  for  the  safety  and  tranquillity  of  British 
India. 

By  the  Acts  of  1915  and  1919  the  Indian  Legislature  is 

powers  of     emPowered   to  make  laws — 

the  Indian  1.  For  all  persons,  and  all  things,  within 
Legislature.  Bi,itish  jndia; 

2.     For  all  subjects   of  His   Majesty  and  servants   of 

the  Crown  within  other  parts  of  India; 
'J.     For   all    native    Indian    subjects  of   His    Majesty, 

without   and   beyond   as  well   as     within      British 

India ; 

4.  For  the  government  of  officers,  soldiers  and  fol- 
lowers in  His  Majesty's  Indian  forces,  wherever 
they  are  serving,  insofar  ;is  they  are  not  subject 
to. the  Army  Act; 

5.  For  all  persons  employed  or  serving  in  or  belong- 
ing to  the  Koyal  Indian  Marine  Service. 

6.  For  repealing  or  amending  any  laws  which  for  the 
time   being  are   in    force   in    any    part  of    British 
India,  or  apply  to  persons  for  whom  the  Governor- 
General  in  Legislative  Council  has  power  to  make 
laws. 

Unless  expressly  authorised  by  Act  of  Parliament  the 
Indian  Legislature  cannot  make  or  repeal  a  law  affect- 
ing: — 

1.  Any  Act  of  Parliament  passed'  after  the  year 
1860  extending  to  British  India,  including 
the  Army  Act  and  any  amending  Acts  th  it. 

2.  Any  Act  of  Parliament  enabling  the  Secretary  of 
Stato  in  Council  to  raise  money  in  the  United 
Kingdom  for  the  Government  of  India. 
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The  Indian  Legislature  cannot  make  any  law  affecti'ig 
the  authority  of  Parliament,  or  any  of  the  unwritten 
laws,  or  constitution  of  the  United  Kingdom  on  which 
may  depend  the  allegiance  of  any  person  to  the  Crown, 
or  which  may  affect  the  sovereignty  or  dominion  of  the 
Crown  over  any  part  of  British  India.  Without  the  pre- 
vious sanction  of  the  Secretary  of  State  in  Council  the 
Governor-General  in  Legislative  Council  cannot  empower 
any  court  other  than  a  high  court,  to  sentence  any  Euro- 
pean British  subject,  or  his  children  to  death,  or  abolish 
any  high  court.  Laws  passed  for  the  Royal  Indian 
Marine  Service  apply  only  if  the  vessel  in  which  offence 
is  committed  is  in  Indian  waters  at  the  time  of  the  com- 
mission of  the  offence. 

The  previous  sanction  of  the  Governor-General  is  neces- 
sary for  the  introduction  of  any  measure — 

(a)  affecting  the  public  debt  or  public  revenues  of 
India,  or  imposing  any  charge  on  the  revenues  of  India; 

(b)  affecting  the  religion  or  religious  rites  and  usages 
of  any  class  of  British  subjects  in  India; 

(c)  affecting  the  discipline  or  maintenance  of  any 
part  of  His  Majesty's  naval  or  military  forces; 

(d)  affecting  the  relations  of  the  Govenment  with 
foreign  princes  and  states ; 

(e)  regulating  any  provincial  subject  (i.e.,  a  subject 
under  the  control  of  the  provincial  legislatures,  accord- 
ing to  the  classification  adopted  under  the  Act  of  1919) 
or  any  part  of  a  provincial  subject  which  has  not  been 
declared  to  be  subject  to  legislation  by  the  Indian  Legis- 
lature ; 

(f)  repealing  or  amending  any  Act  of  a  provincial 
legislature ; 

(g)  repealing  or  amending  any  Act  or  ordinance 
made  bv  the  Governor-General. 


y 
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In  the  event  of  either  chamber  refusing-  to  introduce, 
or  to  pass  any  bill  in  a  form  recommended  by  the  Gov- 
ernor-General,     the      Governor-General      may 
Failure  to    certify  that  the  passage  of  the  bill  is  neces- 
Legisiation.  sary  for  the  safety,  peace  or  interests  of  India 
and  may  sign  it,  thus  making  it  an  Act.    Every 
such  Act  must  be  laid  before  both  Houses  of  Parliament, 
and  must  receive   His  Majesty's   assent.     In  a   case   of 
emergency  the  Governor-General  may  direct  that  an  Act 
of  this  kind  may  come  into  operation  immediately,  sub- 
ject to  the  possible  disallowance  of  the  Act  later  by  His 
Majesty  in  Council. 

The  Governor-General  has  also  power  to  stop  proceed- 
ings on  a  bill  under  consideration  by  either  of  the 
chambers  if  he  certifies  that  the  bill  affects  the  safety 
or  peace  of  British  India  or  any  part  of  it. 

The  Act  of  1919  provides  for  the  appointment  by  His 
Majesty   (by  an  Order  in  Council)   of  a  High  Commis- 
sioner for  India  in  the  United  Kingdom.     The 

nigh  comm-  Order  in  Council  provides  for  his  pay  (£3,000 
issioner  ,,r    „  T     ,.  r  ,  , 

for  India,    per  annum,  payable  from  Indian  revenues)  and 

that  of  his  establishment,  for  the  delega- 
tion to  him  of  any  of  powers  of  the  Secretary  of  State 
or  the  Secretary  of  State  in  Council  in  relation  to  the 
making  of  contracts,  and  for  the  exercise  of  powers  on 
behalf  of  the  Governor-General-m-Council  or  any  local 
government.     The  tenure  of  the  post  is  for  five  years. 

The  same  Act  also  enjoins  that  ten  years  after  the  pass- 
ing, of  the  Act,  i.e.,  in  1929,  the  Secretary  of  State,  with' 
the  concurrence  of  both  Houses  of  Parliament, 
commissi     must  submit  for  the  approval  of  the  Crown  the 
lon'  names  of  persons  to  act  as  a  Commission  to  en- 

quire into  the  working  of  the  system  of  Government,  the 
growth  of  education,  and  the  development  of  representa- 
tive institutions  in  British  India,  and  to  report  whether 
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the  principle  of  responsible  government  should  be  extend- 
ed or  retracted  and  whether  a  bicameral  system  should 
be  created  in  local  legislatures.  The  Commission  will 
have  powers  to  enquire  into  and  report  on  any  other 
matter  affecting-  British  India  referred  to  it  by  His 
Majesty. 

The  control  of  Parliament  over  Indian  affairs  is  exer- 
cised in  several  ways: — (1)  Direct  Legislation.  The 
King-in-Parliament  is  the  legal  Sovereign  in  India,  and 

theoretically  may  pass  laws  affecting  India  on 
ary  'control any      subject.  Actually      Parliament      has 

°^raiJ.ndian  conferred      the     real     powers     of     legislation 

on  the  various  legislatures  of  India.  Their 
■constitutional  position  depends  on  Acts  passed  by  Parlia- 
ment, and,  therefore,  changes  in  the  legal  position  of  the 
constitutional  Acts  of  India  require  the  sauction  of  Par- 
liament. (2)  Indirectly  Parliament  thus  control?  the 
course  of  Indian  legislation  by  prescribing  the  limits 
within  which  the  Indian  legislatures  work.  (3)  Legisla- 
tion and  administration.  Parliament  by  its  own  Acts  has 
preserved  a  considerable  amount  of  administrative  and 
legislative  control  over  India.  A  large  number  of  ma1- 
teis  in  Indian  administration  require  the  formal  assent 
of  Parliament,  for  example,  acts  passed  by  the  Govern- 
or-General or  provincial  governors  in  cases  wdiere  the 
Indian  or  provincial  legislatures  fail  to  pass  legislation 
necessary  to  the  peace  and  good  Government  of  India 
must  be  laid  before  both  Houses  of  Parliament.  Rules 
connected  with'  the  relaxation  of  the  control  of  the  Sec- 
retarv  of  State  in  regard  to  both  reserved  and  transferred 
subjects  must  be  laid  before  Parliament.  In  the  case  of 
reserved  subjects  they  must  be  approved  by  resolution  in 
both  Houses;  in  the  case  of  transferred  subjects  the  rules 
must  be  laid  before  both  Houses  of  Parliament,  and, 
unless  a  petition  is  presented  to  His  Majesty  in  either 
House  within  thirty  days  of  the  date  on  which 
the     House    has    sat    after     the    rules    have  been     laid 
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before    it    praying    that    the    rules,     or    any    of    them, 
be     annulled,    then    the    rules    are    binding.       Similar 
conditions   apply    in   the    case    of    the    power    to    make 
rules   in    matters    where    no    special    provision   has   been 
already    conferred    on    the    Governor-General-in-Council, 
subject    to     the   sanction   of    the   Secretary   of    State   in 
Council.     The  decennial  Statutory  Commission  enjoined 
by  the  Act  of    1919  requires  the    concurrence  of    both 
Houses    of    Parliament.     Kules    for    admission    to    the 
Indian  Civil   Service  must  be   laid      before     Parliament 
within   fourteen  days  after  they  are  made.     Similarly  a 
large  number  of  rules  affecting  the  procedure  of  appoint- 
ment  of  high   officials   and  the   constitution    and   powers 
of  the  various  legislative  and  exeeutiee   councils  require 
parliamentary  sanction.        An  order  of  the  Secretary  of 
State   to  the   Governor-General   directing  the  commence- 
ment of  hostilities  must  be  communicated  to  Parliament 
within   three   months    of    the   sending    of   the  order.      (4) 
Financial.      Parliamentary    sanction  is  required    for  ex- 
penditure  incurred  on      military   operations    ruisrde    the 
frontiers  of   India.        The  Indian    Budget   must    also   be 
presented   annually  to  Parliament  with  a  report  on   the 
moral    and   material   progress  of   India.     All   reports  of 
the  auditor  mutt  also  be  laid  before  Parliament. 

The  administrative  control  of  Parliament  is  exercised 
by  means  of  questions,  resolutions,  motions  for  papers, 
and  motions,  for  reduction  of  the  Secretary  of  State's  pay 
(which  is  now  granted  from  British  revenues)  at  the 
animal  debate  on  the  Civil  Service  estimates.  The  key 
to  the  power  of  Parliament  is  the  position  of  the  Sec- 
retary of  State.  As  a  member  of  the  Cabinet  he  is  res- 
ponsible to  Parliament,  and  must  answer  questions  ami 
criticisms  in  the  House  of  which  he  is  a  member.  If 
the  Secretary  of  State  is  a  Peer,  he  replies  to  criticisms 
in  the  House  of  Lords,  and  his  Under-Secretary  (Parlia- 
mentary) replies  to  questions  in  the  House  of  Commons. 
(If  the  Secretary  of  State  is  a  Peer,  the  Under-Secretary 
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is  a   Member  of  Parliament,  and   rice  versa,  so  that  the 
ministry  is  represented  in   both   J  louses).      As  a  member 
of   Cabinet,   whether  as  a   Peer  or   a    Member  of   Parlia- 
ment,  he  is  a  member  of  a  party,   and  as  such   is  liable 
to  questions  and  criticisms  for  party  purposes  apart   alto- 
gether   from    the    interest    of    the   questions    in     Indian 
affairs:    a  member  of  the  opposition  party  may  seize  on 
ome  point  of  Indian  administration  in  order  to  discredit 
not   the  Indian  administration  or  the  Secretary  of  State 
personally,   but  the  party   to    which   the    Secretary     of 
State  belongs.     Such  party  controversy  on  Indian  affairs 
is  exceptional,  as  the  members  of  the  House  of  Common^ 
are  neither  sufficiently    well    versed    nor    deeply    enough 
interested  in   Indian  matters  to  make  them  subjects  of 
heated  party  controversy.     Nevertheless  the  Secretary  of 
State  as  a  member  of  the  Cabinet  is  subject  to  party  dis- 
cipline, influences  and  policy.     His  position  as  a  member 
of    Cabinet,    too,    which   is   the  ultimate     executive    and 
legislative  head  of  Parliament,  symbolises   the   ultimate 
complete  control  of  Parliament  over  India. 

The  modern  trend  of  Parliamentary  control  is  towards 
devolution  of  power  to  the  Government  of  India. 
devolution  After  the  assumption  of  the  control  of 
of  control.  India  in  1858  through  the  Secretary  of  State, 
who  was  given  Cabinet  rank.  Parliament  became 
in  a  real  sense  legislative  sovereign  of  India.  As  we 
have  seen,  the  supremacy,  while  theoretically  retained, 
has  been  commuted  in  practice  in  favour  of 
a  large  measure  of  independence  to  the  Indian  legisla- 
tures and  administrations.  As  long  as  the  Secretary  of 
State  continues  to  be  a  member  of  Cabinet',  he  must  be 
responsible  to  Parliament,  but  this  responsibility  may 
mean  as  little  to  the  infernal  administration  of  India 
as  does  the  similar  responsibility  of  the  Secretary  of 
State  for  the  Colonies.  The  Act  of  1919,  granting  a 
large    measure    of    responsible    government,    to    India,    is 
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a  notable  landmark  in  this  direction.  Transferred  sub- 
jects  must  be  very  largely  within  the  control  of  the 
Indiau  legislatures,  else  both  responsibility  and  trans- 
ference are  meaningless.  The  Act  of  1919  makes  pro- 
vision for  the  new  scheme  of  things  by  replacing  the 
statutory  powers  of  the  Secretary  of  State  by  powers 
of  issuing  orders-in-council.  This  alteration  makes 
the  powers  of  the  Secretary  of  State  move  elastic,  and 
will  enable  him  to  meet  the  new  conditions  more  easily. 
lhe  Act  also  contemplates  the  surrender  by  the  Secre- 
tary of  State  of  a  large  part  of  his  direct  powers  of 
superintendence  and  control.  Hitherto  the  financial 
control  of  the  Secretary  of  State  over  the  Government  of 
India  has  been  enormous.  All  matters  of  general 
financial  policy,  as  well  as  innumerable  specific  subjects 
have  required  the  sanction  of  the  Secretary  of  State. 
Thus  any  reduction  or  increase  of  taxation  affecting 
Indian  revenues,  the  construction  of  major  public 
works  from  borrowed  funds,  the  construction  of  larger 
railways,  the  creation  of  appointments  in  India  of  over 
Us.  500  a  month,  the  issuing  of  loans  in  excess  of  five 
lakhs  of  rupees  to  Native  States,  and  charges-  for  state 
ceremonies  hitherto  have  required  the  sanction  of  the 
Secretary  of  State.  The  lessening  of  the  supervision 
in  other  directions  will  also  be  followed  in  financial 
control,  which  is  frequently  not  only  unnecessary  from 
the  point  of  view  of  policy,  but  vexatious  and  wasteful 
of  time. 

The  administrative  work  oi  the  Government  of  India 
The  Admin-  is  conducted  by  its  various  departments.  At 
DeoaVt'-6  ^e  ne&d  °f  the  various  departments  is  a 
ments.  member  of  the  Governor-General's  Executive 
Council.  The  Governor-General  himself  is  responsible 
for  the  Foreign  and  Political  Departments  and  his 
members  of  Council  are  in  charge  of  the  (a)  Home, 
■(b)  Revenue,  Agriculture  and  Public  Works,  (c)  Com- 
merce; (cl)  Education   and    Sanitation,    (e)    Finance,    (f) 
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Industries  and  Munitions  and  (g)  Law.  The  work  of  the 
departments  is  conducted  by  Secretaries,  Deputy  Sec- 
retaries, Under-Secretaries  and  Assistant  Secretaries, 
with  their  permanent  establishments. 

The  Foreign  and  Political  Department,  of  which  the 

Viceroy  is  personally  in  charge,  is  organised 
Pontfcai3"  with  two  branches,  with  a  Foreign  Secretary 
Depart-       for  Foreign   Affairs,   and  a  Political   Secretary 

tor     matters    concerning    JNative     States,     the 
issue  of  titles,  orders,  etc. 

The  Home  Department  deals  with  general  adminis- 
Home  De-  tration,  internal  politics,  law,  police,  and 
partment.      many  other  subjects. 

The1  Department  of  Revenue  and  Agriculture 
deals  with  the  collection  of  land  revenue  and  land 
The  Depart-  questions  generally.  Famine  relief  and  agri- 
Revenue  and  cultural  development,  the  head  of  which  is 
Agriculture,  the  Agricultural  Adviser,  also  come  under  this 
department.  The  Public  "Works  Department,  which 
has  its  own  Secretary,  Deputy,  Assistant  and  Under- 
Secretaries,  and  the  offices  of  the  Inspector-General  of 
Irrigation,  Consulting  Architect  and  Electrical  Adviser 
are  also  under  the  member  of  Council  for  Revenue  and 
Agriculture. 

The  Departments  of  Commerce  and  Industry 
deal  with  industrial  projects,  statistics  commer- 
oepart--  cial  intelligence,  the  management'  of  the  Post 
commerce  office  and  telegraphs,  ports,  shipping,  mines 
industry.  and  factories.  Till  recently  these  depart- 
ments were  under  a  single  member  of  the  Executive 
Council.  Railways  used  to  come  under  the  member  in 
charge  of  this  department,  but  the  railway  administration 
is  actually  under  a  Railway  Board,  which  is  really  a 
department  by  itself.  The  creation .  of  a  separate 
Department  of  ways  and  communications  is  at  present 
under  consideration. 


G36  POLITICAL    SCIEXCE. 

The  Department  of  Education  deals  with  both 
Education     and     Sanitation.         It    also    deals     with  ec- 

artment  clesiastical  matters.  The  whole  subject  of 
of  Educ-  local  self-government  also  falls  within  its 
ation-  sphere.       The    actual    administration    of    the 

subjects  included  within  the  scope  of  the  Education 
Department  is  carried  out  mainly  by  the  provincial 
governments. 

The  Law  Member  of  Council  is  responsible  for  the 
preparation  of  drafts  of  bills,  for  the  drafting  of  rules 
and  regulations  necessary  for  the  constitution 
Member.3'  anc^  conduct  of  business  in  the  Indian  legisla- 
ture, for  advising  in  all  legal  matters,  for  the 
consideration  of  the  legal  aspects  of  Acts  passed  by- 
Provincial  Governments.  The  Legal  Member  is  a  mem- 
ber of  all  the  Select  Committees  to  which  such  matters 
are  referred. 

The  Finance  Member  is  responsible  for  the 
examination  of  all  matters  from  the  point  of  view  of 
The  Finance  finance.  Insomuch  as  all  proposals  require 
Member.  ways  and  means,  the  Finance  Department  is 
the  most  powerful  and  all-pervading  department  in  the 
Government  of  India.  This  department  also,  adminis- 
ters the  Mint  and  Assay  Departments,  and  controls  the 
administration  of  opium,  stamps  and  the  assessed  taxes. 
Through  the  Accountant-General ,  the  Comptroller  and 
Auditor-General  this  Department  supervises  the  Financ- 
ial affairs  of  both,  the  Government  of  India  and  the  pro- 
vincial government.  A  sub-division  of  this  depart- 
ment is  the  Military  Finance  Branch,  under  the  Financ- 
ial Adviser. 

Military  affairs  are  under  the  Commander-in- 
Chief  and  the  Army  Department,  which  is  organis- 
The  Army,    ed  similarly  to  other  departments. 

Besides  these  various  departments,  there  are  other 
departments  which  come  under  one  or  other  of  the 
Members  of  Council,   e.g.,   the  Survey  Department,  the 


POLITICAL    SCIENCE.  637 

Geological,  Botanical,  Zoological  and  Archaeological 
Surveys.  The  Government  of  India  also  administers 
directly  a  number  of  institutions,  such  as  the  Central 
Research  Institute  at  Kasauli,  the  Imperial  Library  in 
Calcutta,  and  the  Indian  Museum  in  Calcutta.  It  also 
controls  the  Meteorological  Department,  with  the  vari- 
ous metereological  stations. 

4.     System  of  Government  in  the  Proving  es. 

The  Act  of  1919  starts  by  making  a  distinction 
between  '  central  '  and  '  provincial '  subjects,  and 
central  '  reserved  '   and  '  transferred  '   subjects.      The 

Provincial  distinction  between  central  and  provincial  is 
lerred'sub-  between  the  functions  of  the  provincial 
jects.  legislatures   and   provincial   governments   and 

those  of  the  Governor-General  in  Council  and  the  Indian 
legislature.  The  distinction  between  '  reserved  '  and 
'transferred'  subjects  we  have  already  seen. 

Rules  have  been  made  under  the  Act  for  the  classi- 
fication of  central  and  provincial  subjects,  for  the 
devolution  of  authority  in  respect  of  provin- 
ces °f  ci&l  subjects  to  local  governments,  and  for 
the  allocation  of  funds  to  those  governments. 
These  Rules  also  determine  the  powers  of  the  provincial 
governments  in  relation  to  central  subjects,  and  give  the 
list  of  subjcts  transferred  to  the  control  of  the  provincial 
governors  acting  with  ministers.  They  also  define  the 
scope  of  central  and  provincial  finance,  and  make  provi- 
sion for  all  cases  of  doubt  arising  under  the  double  system 
of  government,  or  "dyarchy."  One  of  the  most  notable 
features  of  the  Act  of  1919  is  the  very  wide  field  it 
leaves  for  subsequent  legislation  by  means  of  Rules. 

The  list  of  central  subjects  includes  all  those  subjects 

which  are  the  normal  functions  of  central  government. 

viz.,  foreign     affairs,     defence,     major     com- 

centrai  munications,      shipping,      coinage      customs. 

subjec  s.         ^gi         ii)fl        coast       control,        posts        and 
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telegraphs,  copyright,  civil  law,  criminal  lawr 
and  certain  all-India  surveys  {e.g.,  Geological 
and  Archaeological).  The  Act  does  not.  make  any 
material  difference  in  the  previous  administrative 
system.  Forty-four  separate  subjects  are  given  to  the 
Government  of  India,  as  well  as  all  matters  not  expressly 
included  in  the  provincial  list  of  subjects.  This  provi- 
sion is  noteworthy,  as  it  shows  the  acceptance  of  the 
principle  of  the  Canadian  type  of  federal  government. 

The  list  of  provincial  subjects  includes  some  fifty-two 
items,  the  most  important  of  which  are  local  self- 
government,  medical  administration  (hospitals 
subjects?'  an^  Public  health),  education,  public  works, 
land  revenue,  famine  relief,  agriculture  and 
fisheries,  co-operative  credit,  forests,  excise,  the  adminis- 
tration of  justice,  registration,  factories,  water-supply 
and  religious  endowments. 

The  subjects  transferred  to  the  control  of  the  governor 
acting  with  ministers  are  numerous.  They  include  local 
self-government,  medical  administration  (with 
subjects.1"61*  Put>lic  health),  education,  public  works, 
agriculture,  fisheries,  the  veterinary  depart- 
ment, forests,  co-operative  credit,  excise  registration, 
the  development  of  industries,  and  religious  endowments. 
At  the  outset  several  exceptions  are  made — e.g.,  in  some 
provinces,  as  in  Assam,  some  of  the  list  are  reserved. 
Some  specific  reservations  are  made  in  the  larger  subjects 
— e.g.,   European   education   and  Chiefs*    Colleges. 

Certain  heads  of  revenue  are  allocated  to  the  provincial 
government — e.g..  balances  outstanding  at  the  time  when 

F-nancia!  ^e  llew  sys*em  starts;  receipts  arising  from 
Arrange-  provincial  subjects ;  receipts  from  taxes  im- 
ments.  posed  by  the  provincial  governments  ;  proceeds 

from  loans  raised  by  the  provincial  governments,  and 
from  recoveries  of  loans ;  and  proceeds  from  payments, 
made  by  the  Government  of  India  for  services  rendered. 
A  share  of  the  income  tax  is  also  given  to  the  provincial 
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governments     by     the  Government  of  India.     The  pro 
vincial  governments  must  also  pay  contributions  to  the 
Government  of  India.     These  contributions  are  fixed  by 
the  Government  of  India  for  each  province  individually. 
Specific  powers  of  taxation  and  of  borrowing  are   aK< 
given  to  the  provincial  governments. 

The  Governor-General-in-Council  decides  all  cases  of 
dispute  that  may  arise  between  central  and  provincial 
subjects.  In  cases  of  doubt  as  to  whether  any 
Douebt,0etc.  subject  comes  under  the  reserved  or  trans- 
ferred headings,  the  governor  has  the  powei 
to  decide :  in  important  cases  of  dispute  the  governor 
must  consult  his  Executive  Council  and  Ministers. 
Provincial  governments  are  required  to  furnish  to  tin 
Governor-General  in  Council  information  and  returns 
regarding  provincial  subjects.  The  Governor-General 
in  Council,  with  the  sanction  of  the  Secretary  of  State 
may  revoke  the  transfer  of  a  subject. 

The  Act  of  1919  makes  many  fundamental  changes 
in  the  government  of  the  provinces.  According  to  the 
Act  of  1915  the  Legislative  Council  of  a 
The  New  province  consisted  of  the  head  of  the  province 
Government,  as  president,  the  members  of  the  Executive 
Council,  and  nominated  and  elected  members. 
In  the  presidencies  of  Bengal,  Madras  and  Bombay  one 
half,  in  the  other  provinces  one  third  of  the  additional 
members  were  elected.  The  electorates  were  so  arranged 
as  to  secure  fair  representation  for  the  various  interests 
in  the  provinces  e.g.,  landholders,  municipalities  and 
district  boards,  the  Mahommedan  communities,  the 
chambers  of  commerce  and  universities.  Nomination 
was  used  to  secure  representation  for  special  minorities 
or  interests,  e.g.,  the  corporations  of  Madras,  Bombay 
and  Madras,  the  tea  interests  of  Assam  and  Madras,  the 
mill-owners  of  Bombay,  and,  in  Bengal,  tfhe  commercial 
community  outside  Calcutta. 

The  present   system  of  Government  depends  on     the 
distinctions  of  reserved  and  transferred  made  in  the  Act 


640  POLITICAL    SCIENCE. 

of  1919.  The  presidencies  of  Bengal,  Madras  and 
Bombay,  the  provinces  of  the  United  Provinces,  the 
Punjab,  Bihar  and  Orissa  and  Assam  are  governed,  in 
relation  to  reserved  subjects,  by  a  Governor-in-Council, 
and  in  relation  to  transferred  subjects,  by  the  Governor 
acting  with  ministers.  All  these  presidencies  and 
provinces  are  technically  known  as  '  governor's 
provinces.' 

The  governors  are  appointed  by  the  Crown,  on  the 
recommendation  of  the  Secretary  of  State.  The  heads 
Th  of  provinces  enjoy  privileges  and  immunities 

Governor.        similar     to     those     enjoyed  by  the  Viceroy. 

With  each  governor  is  associated  an  Executive 
Council.  The  Secretary  of  State  may  revoke  or  suspend 
for  such  time  as  he  thinks  fit  the  appointment  of  a 
Governor's  Council,  in  which  case  the  Governor  is  able 
to  exercise  the  powers  exercised  by  the  Governor-in- 
Council.  The  members  of  a  Governor's  Council  are 
appointed  by  the  Crown.  The  number  must  not  exceed 
four.  The  Governor  appoints  one  of  the  members  of 
council  as  vice-president:  he  himself  is  president.  The 
orders  and  proceedings  of  a  provincial  government  are 
expressed  as  having  been  made  by  the  government,  but 
a  distinction  is  made  between  orders  issued  regarding 
reserved  and  transferred  subjects.  The  relations  of  the 
Governor  with  his  Council  and  Ministers  are  regulated 
by  Rules  made  under  the  Act  of  1919. 

The  Governor  appoints  ministers  to  administei 
transferred  subjects.  These  ministers  must  not  be 
Ministers        members  of  the  executive  council  or  officials. 

Ministers  hold  office  during  the  Governor's 
pleasure.  They  may  be  paid  a  salary  equivalent  to  that 
paid  to  a  member  of  the  Governor's  Executive  Council, 
unless  a  smaller  salary  is  voted  by  the  Legislative  Council 
of  the  province.  Ministers  must  be  members  of  the 
Legislative  Council,  otherwise  they  cannot  hold  office  for 
longer  than  six  months.  In  regard  to  transferred 
subjects  the  Governor  is  guided  by  the  advice  of  the 
ministers  in  charge  of  the  subjects.    If,  however,  he  sees 
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sufficient  reason  to  dissent  from  their  opinion,  he  may 
require  action  to  be  taken  according  to  his  own  views. 
Rules  exist  for  the  temporary  administration  of  a  trans- 
ferred subject  in  case  of  a  vacancy,  i.e.,  when  no 
minister  is  in  charge  of  the  subject.  The  personal 
consent  of  the  Governor  is  necessary  for  the  censure  or 
change  in  the  emoluments  of  an  officer  of  an  All-India 
or  provincial  service,  as  well  as  for  the  posting  of  an 
officer  of  an  All-India  service. 

The  Governor  may  also    at     his     discretion     appoint 
council  council  secretaries  on  the  same  terms  as  the 

secretaries.    Governor-General  can. 

In  every    Governor's    province    there    is    a   legislative 
council,  which  consists  of  the  members  of  the  executive 
council     and     of     nominated     and      elected 
The  members.     The  Governor  is  not  a  member  of 

counc?i.'V£      the  legislative  council,  but  has  the  right  to 
address  it.     The  numbers  of  the  councils  by 
statute  are  Madras,  118;  Bombay,  111;  Bengal,  125;  the 
United  Provinces,  118 ;  the  Punjab,  83 ;  Bihar  and  Orissa, 
98 ;  the  Central  Provinces,  70  :  Assam,  53.  Not  more  than 
twenty  per  cent,  of  the     members     may     be     officials. 
Seventy  per  cent,  must  be  elected.     The  numbers  laid 
down  in  the  Act  may  be  altered  subject  to  the  preserv- 
ation of  these  fixed  proportions.    The  Governor  may  also 
.  nominate  members  (in  Assam  one,  in  other  provinces  not 
more  than  two)  who  have  special  knowledge  of  a  bill 
as  additional  members  of  the  legislative  council,  and  in 
regard  to  the  bill,  they  have  the  same  rights  as  ordinary 
members.     Special  provision  is  made  in  the  case  of  the 
Legislative    Council    of   the    Central    Provinces    for    the 
assigned     Districts     of     Berar,     where     the    Governor 
nominates  members  as  the  result  of  the  elections.     These 
members  are  regarded  as  ordinary  elected  members  of 
the  legislative  Council.     Officials  cannot  be  elected     to 
the  legislative  councils,  and  if  a  member     becomes     a 
government  servant  Be  vacates  his  seat.     This  does  no? 
apply  to  ministers. 

vl 
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As  in  the  case  of  the  Indian  legislature,   the  Act  of 

1919  leaves  the   determination   of  such  matters   as  the 

terms  of  office  of  nominated     members,     the 

ations,  °con-    filling    of    casual    vacancies,     conditions     of 

Ujtuencies,      nomination,  qualifications  of  electors,  methods 

of  election,  the  number  of  representatives  for 

special  communities,  and  decisions  in  disputed  elections 

to  subsequent  rules  made  under  the  act.     Subject  to  the 

rules  so  made  a  ruler  or  subject  of  any  Native  state  may 

be  nominated  as  a  member  of  the  governor's  legislative 

council. 

It  is  impossible  here  to  give  in  detail  the  composition 

of  the  various  provincial  councils,  the  various  provincial 

qualifications  for  voting,  and  the  rules  regulat- 

enga  .      jng  ^e  tenure  of  nominated    members.     The 

system  prevailing  in  Bengal     may     be     taken     as     an 

example. 

In  Bengal  the  constituencies  are  arranged  by 
community  (Mahommedan,  non-Mahommedan,  European, 
Anglo-Indian),  and  interests  (landholders,  commerce, 
universities).  The  territorial  division  of  constituencies 
is  into  urban  and  rural,  the  number  of  seats  varying 
according  to  population  and  community.  The  boundaries 
of  rural  constituencies  coincide  with  those  of  the  adminis- 
trative District.  In  certain  cases  (e.g.,  for  election  to 
the  Central  Legislature,  and  for  certain  communities. 
such  as  the  European)  the  constituencies  are  arranged 
arbitrarily  to  suit  the  purposes  of  the  election,  domin- 
ation is  used  to  secure  the  representation  of  certain 
classes  (e.g.,  the  depressed  classes  and  Indian  Chris- 
tians) .  Commerce  and  Industry  is  separately  represented 
according  to  individual  interests  (e.g.,  the  Bengal 
Chamber  of  Commerce,  Bengal  National  Chamber  of 
Commerce,  the  Indian  Tea  Association  and  the  Indian 
Mining  Association).  The  total  statutory  number  of 
the  Bengal  Council  is  125  :   actually  it  is  142. 
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The  qualifications  of  electors  vary  from  constituency 
to  constituency.  The  qualifications,  like  the  con- 
stituencies depend  on  community 
Electorate.  (Mahommedan,  Non-Mahominedan,  European 
Anglo-Indian),  and  interest  (landholders, 
universities,  commerce,  etc.).  Beyond  community,  the 
chief  qualifications  are  residence  in  the  constituency,  the 
payment  of  taxes  (municipal  taxes,  road  and  public 
works  cesses,  choukidari  or  union  rates,  income  tax),  the 
holding  of  an  Indian  Army  pension,  and  th>3  owing  or 
occupying  of  land  or  buildings  separately  valued  and 
assessed  at  a  given  figure  {e.g.,  Rs.  300  per  annum  for 
Calcutta).  The  qualifications  of  land  holders  vary  from 
district  to  district.  In  each  case  a  minimum  of  land 
revenue  or  of  road  or  public  works  cesses  must  be  paid. 

The  statutory  length  and  duration  of  tluj  Governor's 
council   and   the   organisation   of    the   councils    are    sub- 
Duration       stantially  the  same  as  those     of     the     Indian 
of  the  ,       •  i    ± 

councils.       legislature. 

The  general  powers  of  the  local  legislatures  are  to 
make  laws  for  the  peace  and  good  government  of  their 
powers  respective  provinces.     Subject  to  the  restric- 

ts the  tions  applying  to  the  Indian  legislature,  and 

councils.  ^e  actional  restrictions  named  in  the  Act, 
the  legislature  of  any  province  may  repeal  or  amend,  as 
far  as  effects  the  province,  any  law  made  either  before  or 
after  the  commencement  of  the  Act  of  1919  by  any 
authority  in  British  India  other  than  the  local  legisla- 
ture.    The  various  restrictions  are   : — 

(1)  The  legislature  of  a  province  cannot  make  any  law 
affecting  an  Act  of  Parliament. 

(2)  No  law  can  be  introduced  into  a  provincial  legisla- 
ture' without  the  previous  sanction  of  the  Governor- 
General  which 

(a)  imposes  or  authorises  the  imposition  of  any  new 
tax,    unless    the    tax    is    n    tax    sheduled    as 
exempted  bv  rules    made    under   the    Act     of 
1911. 
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(b)  affects  the  public  debt  of  India,  or  the  customs 

duties  of  any  other  tax  or  duty  imposed  by  the 
Governor-General  in  Council  for  the  purposes 
of  the  Government  of  India,  unless  the  im- 
position of  such  a  tax  does  not  affect  such 
taxes  or  duties. 

(c)  affects  the  discipline  and    maintenance    of    any 

part    of    His    Majesty's    Military,    Naval,    or 
Air  forces. 

(d)  affects  the  relations  of     the    Government    with 

foreign  states. 

(e)  regulates  any  central  subject. 

{f)  regulates  such    part    of    any    provincial    subject 
which  in  whole  or  part  has  been  declared  to  be 
subjected       to     legislation     by     the     Indian 
legislature. 
(g)  affects  any  power  for    the    time    being    legally 
reserved  to  the  Governor-General  in  Council. 
(A)  alters  or  repeals    the     provisions     of     any    law 
passed  before  the  commencement  of  the   Act 
of  1919  which  by  rules  has  been  declared  to 
"be   beyond   the   powers   of   provincial  legisla- 
tures in  respect  of  the  repeals  or  amendment. 
(i)  which    alters    or    repeals    any    provision    of    an 
act  of  the  Indian  legislature,  which,  by  the 
provisions   of  tbe   act  cannot   be  repealed   or 
amended  by  the  provincial  legislature  without 
previous  sanction. 
An   act,    or  provision   of   an   act  made  by  a  provincial 
legislature,     and     subsequently     assented     to     by     the 
Governor-General  is  not  regarded  as  invalid  by  reason 
only    of    its     requiring     the     previous  sanction  of  the 
Governor  -General. 

The  procedure  in  provincial  budgets  is  much  the  same 

as  that  of  the  Indian  legislature.    The  same  laws  apply 

to  the  presentation  of  the  financial  statement, 

Budgetary      the  rig*lit  of  the  legislative  councils  to  reject 

Legislation,    or  reduce  the  demands,  the  power  of  the  local 

government  to  authorise  expenditure  in  cases 
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of  emergency,  and  the  necessity  for  all  appropriations  to 
be  made  on  the  recommendation  of  the  governor.  The 
same  law  applies  also  to  the  Governor's  power  to  act  as 
if  assent  to  a  demand,  which  he  considers  essential  to 
the  proper  discharge  of  his  responsibilities,  had  been 
given  but  this  power  applies  only  to  reserved  subjects. 

The  following  heads  of  expenditure  are  not  submitted 
to  the  legislative  Council. 

(a)  contributions  payable  by  the  local  government 

to  the  Governor-General  in  Council. 

(b)  interest  and  sinking  fund  charges  on  loans; 

(c)  expenditure  in  which  the  amount  is  prescribed 

by  or  under  any  law ; 

(d)  salaries  and  pensions  of  persons  appointed  by  or 

with  the  approval  of  His  Majesty  or  by  the 
Secretary  of  State  in  Council;  and 

(e)  salaries  of  judges  of  the  High  Court  of  the  pro- 

vince and  of  the  Advocate-General. 

The  Governor  has  the  power  of  final  decision  in  ques- 
tions of  dispute  as  to  wih ether  any  proposed  appropri- 
ation does  or  does  not  fall  under  any  of  these  heads. 

The  laws  that  hold  for  the  Indian  legislature  apply  to 
provincial  legislatures  regarding  the  power  of  a  governor 
other  to  stop  proceedings  on  a  Bill  which  he  certifies 

provisions.  as  affecting  the  safety  or  peace  of  his  pro- 
vince; to  the  creation  of  rules  and  standing  orders  for 
the  conduct  of  business  in  the  council ;  and  to  freedom 
of  speech.  With  the  alterations  necessary  to  suit  a 
provincial  council  as  distinct  from  the  Indian  legisla- 
ture, similar  rules  to  those  applicable  to  the  Indian 
legislature,  exist  for  the  provincial  legislatures  in  regard 
to  the  return  and  reservation  of  bills. 

In  the  case  of  reservation,  the  reservation  is  for  the 
consideration    of    the    Governor-General.     Where  a  bill 
is     reserved    for    the     consideration    of    the 
ofSBms.tion    Governor-General   then   the   following  proce- 
dure applies. 


646  POLITICAL    SCIENCE. 

(1)  The  Governor  may  at  any  time  within  six  months- 
from  the  date  of  reservation  with  the  consent  of  the 
Governor-General  return  the  Bill  for  further  consider- 
ation with  a  recommendation  that  the  Council  shall 
consider  amendments  to  it. 

(2)  After  any  Bill  has  heen  considered  under  those 
conditions,  with  the  recommendations  made  by  the  head 
of  the  province.,  the. Bill,  in  its  old  or  amended  form, 
may  again  be  presented  to  the  head  of  the  province. 

(3)  Any  Bill  reserved  for  the  consideration  of  the 
Governor-General,  if  assented  to  by  the  Governor- 
General  within  a  period  of  six  months  from  the  date  of 
reservation,  may  become  law  on  the  publication  of  such 
assent. 

(4)  A  Bill  assented  to  by  the  Governor,  Lieutenant- 
Governor  or  Chief  Commissioner,  if  not  assented  to  D3~ 
the  Governor-General  within  six  months,  shall  lapse  and 
be  of  no  effect,  unless,  before  the  end  of  the  six  month  , 
either : — 

(a)  The  Bill  has  been  returned  to  the  head  of  the 
province  for  further  consideration  by  the 
council,  or,  (b)  in  the  case  of  the  council  not 
being-  in  session  a  notification  is  issued  that 
the  Bill  will  be  returned  at  the  beginning-  of 
the  next  session. 

The  Governor-General  may  reserve  an  act  passed  by 
a  provincial  legislature  for  the  signification  of  His 
Majesty's  pleasure. 

Similar  provision  as  in  the  case  of  the  Indian  legisla^ 
ture  is  made  for  cases  of  failure  to  pass  legislation. 

The  Governor-General  in  Council  has  power  i>> 
constitute  a  new  province,  subject  first  to  an  expression  of 
opinion  from  the  local  government  and  local 
creation  legislature  concerned,  and  second,  to  the 
of  New  sanction   of  the  crown   signified  through  the 

prov.nces.  gecretary  of  state  in  Council.  Subject  to  the 
same  restrictions,  he  may  place  part  of  a  province  under 
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a  deputy  Governor  (to  be  appointed  by  the  Governor- 
Genera!)  with  such  modifications  of  exceptions  and 
exemptions  from  the  Indian  constitutional  acts  as  he 
may  think  fit. 

In  the  same  way  the  Governor-General  may  declare 
any  territory  in  British  India  a  backward  tract,  and,  by 
notification,  establish  such  a  form  of  govern- 
Tractsard  ment  as  he  thinks  desirable,  with  similar 
modifications,  exemptions  and  exceptions  from 
both  the  constitutional  acts  and  the  acts  of  the  Indian 
legislature.  These  backward  tracts  are  similar  to  the 
old  non-regulation  provinces. 

The  Act  of  1919  contains  certain  saving  clauses  regard- 
ing the  possibility  of  disputes.  The  validity  of  any 
order  made  or  any  action  taken  after  the 
commencement  of  the  Act  of  1919,  by  the 
Governor-General  in  Council  or  by  a  provincial  govern- 
ment which  would  have  been  within  the  powers  of  the 
Governor-General  in  Council  if  the  Act  had  not  been 
passed,  is  not  open  to  legal  proceedings  on  the  ground 
that  because  of  the  act  or  rules  made  under  it,  such 
order  or  action  are  not  within  the  powers  of  the 
Governor-General  in  Council  or  the  Governor,  as  the  case 
may  be.  Similarly  disputes  regarding  the  legal  powers 
of  the  Government  of  India,  regarding  central  and  pro- 
vincial, reserved  and  transferred  subjects  are  not  subject 
to  legal  proceedings.  The  validity  of  any  order  made  or 
action  taken  by  a  Governor  m  council,  or  by  a  Governor 
acting  with  his  ministers  is  not  open  to  question  in  legal 
proceedings  on  the  ground  that  such  orders  or  actions 
relate  or  do  not  relate  to  a  transferred  subject,  or  relate 
to  a  transferred  subject  of  which  a  minister  is  in  charge. 
In  other  words,  most  of  the  vexed  questions  of  the  de- 
marcation of  powers  between  central  and  provincial  are 
made  subject  to  the  decision  of  the  executive,  not  to  the 
decision  of  the  courts.  It  remains  to  be  seen  whether, 
in  spite  of  the  Act  of  1919,  the  courts  will  interfere. 
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5. — System  or  General  Administration. 

Up  to  1834,  the  method  of  legislation  by  the  East 
India  Company  was  by  Regulations,  issued  by  the 
Executive  Councils  of  Calcutta  (Fort  Wil- 
2ndUNop-n  liam),  Madras  (Fort  St.  George),  and  Boin- 
prov/nces"  ^ay.  These  Regulations,  formed  under  the 
Charter  Acts,  were  often  complicated,  and 
in  course  of  time  it  was  decided  not  to  apply  them 
to  the  less  advanced  provinces.  The  old  North-West- 
ern provinces  were  included  in  the  Presidency  of  Ben- 
gal and  placed  under  the  Bengal  Code,  and  new  rules 
based  on  existing  regulations,  but  simplified,  were  ap- 
plied to  other  territories.  Thus  the  provinces  which 
used  to  be  known  as  "Regulation  Provinces ':  were 
Bengal,  Madras,  Bombay,  and  the  North- West  Pro- 
vinces (Agra) ;  the  others  were  known  as  "  Non-regula- 
tion Provinces."  With  the  progress  of  the  Non-regula- 
tion Provinces  the  old  distinction  long  since  has  lost 
its  force,  but  it  has  left  certain  traces  in  the  adminis- 
trative system.  The  modern  equivalent  of  the  Non- 
regulation  Province  is  the  backward  tract.  The  Act 
of  1919  places  the  old  regulation  and  non-regulation 
provinces  on  an  equality;  each  has  a  duly  constituted 
Governor,  Executive  Council,  and  Legislative  Assemblv. 

At  the  head  of  the  provincial  administrative  system 
is  the  Governor  and  his  Executive  Council. 
"XeanTrn"  They  share  between  them  the  final  responsi- 
Executiwe  bility  for  the  work  of  the  various  depart- 
ments. Each  member  of  Council,  the  Gover- 
nor included,  is  in  charge  of  one  or  more  departments; 
the  division  of  work  depends  on  the  numbers  in  the 
Council  and  the  capacities,  training  and  tastes  of  the 
individual  members.  The  heads  of  provinces  and  the 
members    of    the    Executive    Councils      are    appointed 
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usually  for  five  years.  The  Governors  of  Bengal.  Mad- 
ras, and  Bombay  are  chosen  from  outside  the  govern- 
ment services  of  India,  usually  from  the  aristocracy  of 
the  United  Kingdom.  The  Governors  of  the  other  pro- 
vinces, who  are  the  successors  to  the  Lieutenant-Gover- 
nors and  Chief  Commissioners  of  the  old  system,  are  mem- 
bers of  the  Indian  Civil  Service,  except  in  the  case  of 
Behar  and  Orissa,  of  which  Lord  Sinha  is  Governor. 

The    actual    work  is    carried  on  by  the1    Secretariat, 
the  organisation  of  which  varies  from  province  to  pro- 
vince.      The  number  of  departments  depends 

Secretariat  on  ^ne  tyPe  aJ1d  volume  of  work  to  be 
done,  e.g.,  in  Bengal,  there  is  the  Chief 
Secretary,  and  the  Secretaries  to  the  Revenue,  General, 
Financial,  Legislative,  Education  and  Public  Work? 
Departments.  In  the  old  Chief  Commissionerships  of 
Assam  and  the  Central  Provinces,  a  Chief  Secretary,  a 
Second  Secretary,  and,  if  necessary,  a  Third  Secretary 
share  the  work  of  the  Secretariat.  The  Secretaries  are 
assisted  by  Deputy  Secretaries,  Under-Secretaries  and 
their  permanent  office  establishments.  Besides  these  gov- 
ernment departments  there  are  the  various  department- 
which  come  under  one  or  other  of  the  secretariat  depart- 
ments proper,  e.g.,  the  police,  medical  and  prisons 
departments. 

In  all  the  provinces  there  are  special  organisations 
for  revenue  administration.  In  most  of  the  ''Regu]- 
_  ation  "    Provinces    revenue    administration    is 

Revenue  ,  -r»         i       p     t.  n  -  r 

Administr-  under  a  Board  of    Revenue,   the    members  or 

which  vary  in  number  from  province  to  pro- 
vince from  two  to  four.  Under  the  Board  are  the  de- 
partments of  Land  Records,  Excise,  Opium,  Customs, 
and  Agriculture.  In  Bombay  there  is  no  Board  of 
Revenue;  the  various  revenue  departments  are  direct- 
ly under  the  provincial  Government.  Boards  of  Revenue 
also  act  as  Courts  of  Wards. 
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The  general  administration  of  the  provinces  is  based 
on    the    principle    of    repeated    subdivision    of 
Admin^str-     territory.     Each  area  is  in  charge  of  an  offi- 
ation.  cial  who  is   subordinate  to  the  official  of  the 

area  above  him,  and  who  is  superior  to  the 
official  of  the  area,  or  areas,  subordinate  to  him.  The 
central  unit  of  administration  is  the  district,  which 
in  some  provinces  is  part  of  a  wider  unit,  the  division, 
and  in  all  provinces  is  subdivided  into  smaller  areas. 

The  highest   district  official  is  the  Commissioner,  ex- 
cept in   Madras  where  the  distinct  is  the  supreme  unit. 
The  Commissioner  is  in   charge  of  a  division, 
issioner.       which     comprises     from    four  to  six  districts. 
The  Commissioner  supervises  the  whole  work 
of  his    division.     He  is  the    intermediary    between  tht. 
district  officials  and  the  Government  or  Board  of  Reven- 
ue.      He  acts  as  a  Court  of  Appeal  in  revenue  cases. 
The   Commissioner,   in  regulation  districts,   is  a   senior 
member  of  the  Indian  Civil  Service.     He  used  to  exer- 
cise judicial  functions,   but  these  have  now  been   trans- 
ferred to  the  District  Judge. 

The   Collector  is  in  charge   of  the  district.     He   is   a 
member  of  the  Indian  Civil  Service,  or  sometimes  of  the 
Provincial  Civil  Service.    The  name  '  Collector  ' 
me  arises  from  his  duties  as  a  revenue  official.  He  is 

Magistrate.  a^so  a  Magistrate  with  judicial  powers  in 
criminal  cases.  The  Collector  used  also  to  be 
a  civil  judge,  but  civil  judicial  work  has  now  been 
transferred  to  District  Judges.  The  Collector  is  the 
representative  of  the  government  in  his  district.  A 
large  part  of  his  duties  is  concerned  with  revenue  ad- 
ministration. Jv  Bengal,  where  landlords  contribute 
fixed  amounts  according  to  the  Permanent  Settlement, 
bis  work  is  not  so  heavy  as  in  provinces  like  Madras, 
where  the  revenue  is  paid  by  individual  cultivators.  In 
Bengal  he  is  responsible  for  the  management  of  govern- 
ment  estates   and   private    estates   administered   by   the 
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Court  of  "Wards.     He  is  also  responsible  for  all  matters 
affecting-  the   welfare  of  the  cultivators,   and,   in  some 
provinces,  for  the  settlement  of  rent  disputes,  and  for 
the  arrangement  of  loans  from  Government  for1  agricul- 
tural purposes^     He  is  also  responsible    for     the     admin- 
istration   of    other   sources    of   revenue,    such   as  excise, 
stamps,  and  income  tax,  and  he  is  in  charge  of  the  dis- 
trict    treasury.     He     gives     regular     returns     of     dis- 
trict crops  and  other   statistics  and  prices.     With   the 
growing    specialisation    of    functions    in    administration 
the  Collector  has  less  direct  dealings  with  many  things 
than    he    used    to    have.     Education,    sanitation,    jails, 
forests,    public    works    and   agriculture   are   now    under 
separate   departments,   but   his   advice   and    co-operation 
are  needed  from  time  to  time  in  all  these  affairs.     The 
growth  of  local   self-government  has   also   relieved   the 
Collector   of  much    detailed    administration    in   the   case 
of  municipalities  and  district  boards.     As  time  'goes  on 
the   functions   of  these   bodies   tend   more   and   more   to 
pass  into  non-official   hands,    nevertheless  he  is   in   con- 
stant  touch    with    these  bodies  even  though    officially   he 
may  not  be  chairman.     In  all  local  elections  he  is  res- 
ponsible  for  nominations   and   general   supervision.     He 
is   the   returning   officer   for   the    district    constituencies 
of  the  new  legislative  councils.     He  has  almost  literally 
hundreds  of  miscellaneous  or  contingent  duties — such    as 
famine    relief,    arrangements   for   ceremonial   visits,    re- 
ports on   anything"  referred  to  him  by  the  Government, 
recommendations  for  various  branches  of  the  provincial 
services,    interviews  "and    advice    to   inhabitants  of    his 
district.     He  has  many  other  functions  which    ar«  semi- 
obligatory,    such    as    taking    a    personal   interest   in    the 
institutions   of   the   district,   especially   new   institutions, 
such   as  night  or  industrial   schools.        He   is  frequently 
ex-offioio   president    of   bodies,   such     as   school    committ- 
ees.    He  is  also  a  ton  rim*  officer.       On  his  tours  he  in- 
spects   the    work    and    offices  ,  of    his    subordinates    and' 


652  POLITICAL    SCIENCE. 

generally  acquaints  himself,  and  snows  sympathy  with 
the  work  of  his  district.  He  is  also  a  Magistrate. 
Magisterial  powers  are  of  three  classes,  first,  second 
and  third.  First  class  powers  mean  that  the  Magis- 
trate can  imprison  for  two  years  and  fine  up  to  Es.  1,000. 
As  a  rule  the  Collector  leaves  much  of  the  magisterial 
work  to  his  subordinate  officers,  but  the  Collector  is 
responsible  for  the  supervision  of  their  work.  As 
Magistrate  he  is  also  responsible  for  the  peace  and  good 
order  of  ,the  district.  The  organisation  and  internal 
management  of  the  police  of  the  district  are  under  the 
Police  Superintendent.  In  matters  relating-  to 
crime  and  the  peace  oi  the  district  the  Superinten- 
dent of  Police  is  under  the  District  Magistrate.  In  re- 
gard to  the  internal  management  of  the  police  force  he 
is  under  the  Inspector-General  of  Police,  who  is  assisted 
by  Deputy  Inspectors-General,  each  of  whom  in  the  case 
of  the  district  police  is  in  charge  of  a  '  range  '  of  dis- 
tricts. 

Stationed    at    the    district   headquarters    is>  usually    a 
number  of  other  officials  who   are   responsible  for   spe- 
cialised branches  of  administrative  work — such 
other  as  the   Civil   Surgeon,    who  controls   the    gov- 

officiais.  eminent  hospitals  and  dispensaries  and'  acts  as 
medical  attendant  to  the  government  officers 
at  the  headquarters  station ;  the  Public  Works  Officer 
(Superintending  or  Executive  Engineer,  according  to 
the  type  of  district  and  organisation)  who  supervises 
plans,  erects,  and  is  responsible  generally  for  govern- 
ment buildings ;  the  forest  officer  and  inspector  of  schools, 
the  area  of  whose  jurisdiction  is  usually  wider  than 
the  district;  the  District  Engineer,  who  is  a  servant 
of  the  District  Board,  and  many  assistants  both  to  these 
officials  and  to  the  Magistrate  himself.  The  District 
and  Sessions  Judge  is  also  stationed  at  the  headquarter? 
of  the  district.  Of  his  functions  we  shall  speak 
presently. 
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The  district  is  subdivided  into  smaller  areas  or  sub- 
divisions each  of  which  is  in  charge  of  an  official  of  the 
Indian,    Provincial   or   Subordinate   Civil   Ser- 

Jivtsionai      I,ices'     These  officials  act  under  the  Collector. 
Officer.  Their  powers  and  duties  are  similar  to  his  own, 

but  less  wide.  The  number  of  subdivisions  in 
a  district  varies  within  provinces  and  from  province  to 
province  according'  to  the  size  of  the  district.  In 
Bengal  five  is  a  usual  number  of  subdivisions  in  a  dis- 
trict, though  some  districts  have  no  subdivision  at  all. 
The  headquarters,  or  sadar  subdivision,  is  the  subdivi- 
sion in  which  the  district  headquarters,  with  the  Magis- 
trate's residence,  is  situated.  In  the  other  subdivisions 
there  are  court  houses,  offices,  treasuries  and  jails,  as  at 
the  district  headquarters.  The  Subdivision al  Officers  in 
Bengal  and  in  Madras  reside  at  the  headquarters  of  their 
subdivisions,  but  in  Bombay  and  the  United  Provinces 
they  live  at  the  district  headquarters  station.  Subdivi- 
sional  Officers,  like  Collectors,  are  touring  officers.  They 
inspect  the  smaller  areas,  or  thanas  (in  Bengal).  The 
thana  is  a  unit  of  police  administration,  in  charge  of  a 
sub-inspector.  The  lowest  revenue  unit  is  the  subdivis- 
ion, which  usually  is  in  charge  of  a  Deputy  Collector. 
The  Sub-Deputy  Collector  has  no  separate  charge:  he 
assists  the  Collector  or  Deputy  Collector  in  charge  of  a 
subdivision.  In  Madras,  Bombay  and  the  United  Pro- 
vinces there  are  smaller  units,  taluks  or  tahsils,  ad- 
ministered by  tahsildars,  or  as  they  are  called  in  Bom- 
bay, mamlatdars.  These  belong  to  the  Subordinate 
Civil  Service,  and  in  larger  areas  are  assisted  by  deputy 
or  naib- tahsildars.  Below  these  are,  in  various  pro- 
vinces, kanongoes  or  revenue  inspectors,  and  the  village 
officials,  the  karnam,  karkun,  or  patwari  (village  ac- 
countant) the  lumhardar  and  chaukidar,  or  village 
watchman. 
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Though   the  distinction    between    regulation   and   non- 
regulation    provinces    has    now    lost    its    force,    certain 

remnants  of  the  old  system  remain  in 
Non-Regui-  the  non-regulation  provinces.  The  body  of 
Provinces,     superior    officers    in    these  provinces    is    known 

as  the  Commission,  e.g.,  the  Punjab 
and  Burma  Commissions.  These  Commissions  are  re- 
cruited from  the  Indian  Civil  Service  and  officers  of  the 
Indian  Army.  The  higher  posts  are  not,  as  in  the  other 
provinces,  confined  to  the  Indian  Civil  Service.  The 
head  of  the  district  is  called  Deputy  Commissioner,  not 
Collector.  His  Assistants  are  called  Assistant  Commis- 
sioners, if  members  of  the  Commission ;  if  members  of 
the  Provincial  Service  they  are  called  Extra-Assistant 
Commissioners.  The  Financial  Commissioner  in  Burma 
.and  the  Punjab  is  the  head  of  the  revenue  administrat- 
ion. The  revenue  administration  of  Oudh  is  under  the 
Board  of  Revenue  of  the  United  Provinces.  In  the 
Central  Provinces  the  Divisional  Commissioners  and 
District  Revenue  Officers  are  directly  subordinate  to  the 
Provincial  Government.  Except  that  the  District  Magis- 
trate and  his  subordinates  have  wider  magisterial 
powers,  and  that  in  some  cases  the  executive  and  judi- 
cial functions  axe  more  fully  combined,  the  district  ad- 
ministration of  these  provinces  is  similar  to  that  of  the 
regulation  provinces. 

Certain    minor    provinces — the    North-West    Frontier 
Province,   British  Baluchistan,    Coorg,    Ajmer-Merwara, 

and  the  Andaman  and  Nicobar  Islands — are 
provinces     no^  Eluded  in  the  Act  of  1919  as  coming  under 

the  new  constitutional  arrangements.  Aden, 
for  political  purposes,  which,  up  to  1918,  was  under  the 
Government  of  Bombay,  is  now  under  the  British  Foreign 
Office.  Its  administration  is  still  conducted  from 
Bombay. 
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n^G  ^rth-West  frontier  Province  is  administered  bv 
a  Uriel  Commissioner,  who  is  also  Agent  to  the  Gover- 
The  North.  nor-General    for    political    relations    with    the 
west  .  trontier   tribes.      He   is   assisted    by   a    Secre- 

"prowiJiM.  tary>  a  Revenue  Commissioner  and  Ee venue 
Secretary,  a  Judicial  Commissioner,  and  three 
Judges  (two  divisional  and  sessions  judges,  and  one  ad- 
ditional). The  various  departments— Police,  Public 
.Works,  Education — are  organised  as  in  other  provinces. 
The  district  administration  is  on  the  Punjab  model." 
The  districts  are  under  Deputy  Commissioners,  who  are 
assisted  by  Assistant  or  Extra-Assistant  Commissioners, 
Tahsildars  and  JSTaib-Tahsildars.  In  this  province  il,e 
tribe  is  the  unit  equivalent  to  the  village  of  the  rest  of 
India,  Municipal  government  has  been  introduced  in 
the  larger  towns.  The  revenue  and  expenditure  of  the 
province  are  under  the  Government  of  India.  Under 
the  Chief  Commissioner  are  various  agencies — Malakand, 
Khyber,  Kurram,  Tochi  and  Wana— of  which  two — 
Tochi  valley  and  Kurram — pay  land  revenue  to  the  Gov- 
ernment of  India,  The  revenue  administration  of  the 
province  is  controlled  by  the  Revenue  Commissioner. 
For  both  criminal  and  civil  justice  there  are  two  Civil 
and  Sessions  Divisions,  each  presided  over  by  a  Sessions 
Judge.  The  head  of  the  judicial  administration  is  the 
Judicial  Commissioner,  whose  court  is  the  highest  court 
of  appeal  in  the  province. 

Baluchistan  includes  three  main  divisions :  (a)  British 
Baluchistan;   (2)   Agency  Territories,   acquired   by  lease 

Baluchistan  ana"  otnerwise '  (3)  the  Native  States  of  Kalat 
and  Las  Bela.  The  head  of  the  administr- 
ation is  the  Chief  Commissioner,  who>  is  also  the  Agent 
to  the  Governor-General.  He  is  assisted  by  a  "Revenue 
Commissioner,  who  advises  him  in  financial  and  revenue 
administration,  a  first  assistant  and  secretary  (combined 
in  one  office),  and  other  officials,  including  a  number 
of  political  agents.     The  administration  is  based  on  the 
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self-government  of  the  tribes  by  jirgas  or  councils  of 
elders.  The  district  levies  play  an  important  part  in 
the  civil  and  criminal  administration.  The  province  re- 
ceives large  subsidies  from  the  Government  of  India. 

The  district  of  Coorg  is  a  petty  province  south  oi 
Mysore  which  was  annexed  in  1834  as  the  result  of  mis- 
government.  It  is  administered  direct  for  the 
Government  of  India  by  the  Resident  in 
Mysore  who  is  also  Chief  and  Judicial  Commissioner  of 
Coorg.  The  Secretariat  of  Coorg  is  at  Bangalore,  where 
the  Assistant  Resident  is  styled  Secretary  to  the  Chief 
Commissioner  of  Coorg. 

Ajmer-Merwara  is  a  part  of  British  India  situated  in 
liajputana.  It'  consists  of  two  districts,  Ajmer  and  Mer- 
Ajmer-  wara.  It  is  administered  by  the  Acrent  to  the 

Merwara.      Governor-General    in   Rajputana,    who   is   also 
Chief  Commissioner  of  Ajrner-Merwara. 

The  Andaman  and  Nicobar  islands  derive  their  im- 
portance from  Port  Blair,  the  seat  of  the  administrat- 
ion, which  is  the  most  important  penal  sett- 
Andaman  lenient  in  India.  The  head  of  the  admin- 
isiandsCOdar  ^s*ra^on  is  known  as  Superintendent  of  Port 
Blair,  and  he  is  assisted  by  a  Deputy  Super- 
intendent, a  Commandant  of  Military  Police,  a  Medical 
Superintendent  of  -Tails,  and  assistants. 

The  administration  of  India  is  carried  on  largely  by 
various  services.  These  services  are  subdivided  into 
various  grades.  The  highest  grade  is  the  Im- 
jhe  Indian  perial  Services,  services  which  are  recruited 
by  the  Secretary  of  State  for  India.  Next 
come  the  Provincial  Services,  recruited  provincially 
from  persons  who  as  a  rule  are  domiciled  in  the  pro- 
vince. Next  come  the  Subordinate  Services,  and  in 
some  cases  Lower  Subordinate  Services.  The  members 
of  the  Imperial,  and  Provincial  Services,  and  of  the 
highest      'grades      of      the      Subordinate      Service      are 
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*  gazetted  '  officers,  and  as  sucli  have  certain  rights  and 
privileges. 

The   most   important   service   in    India  is   the   Indian 
Civil  Service,  or,  as  it  is  usually  kuown,  the  I.C.S.     The 
genesis  of  the   I.C.S.   is  to   be   found  in  the 
The  i.  c    .  rlifferentiation   of   functions  necessary  for  the 
conduct  of  the  work  of  the  East  India  Company.     As 
the   Company    became  an    administrative    or  governing 
body  as  well  as  a  trading  Company,  it  became  necessary 
to  create  a  special  body  of  administrators  distinct  from 
the  traders.     Previously  the  work  of  administration  was 
carried  on  by  men   who  were  paid  very  small  salaries 
but   who  were  allowed  to  trade  on  their  own   account. 
Not  only  was  the  work  of  administration  indifferently 
performed,      but      corruption      was       common.         Lord 
Cornwallis  reorganised  the  administrative  side  of  the  work. 
He  laid  down  three  principles :  (1)  that  every  civil  ser- 
vant  should   covenant  not   to   engage  in   private   trade 
and  not  to  receive  presents ;  (2)  that  the  Company  should 
pay  sufficiently  liberal    salaries    to    remove    temptation 
from  its  officers ;  and  (3)  that  the  principal  administrat- 
ive posts  under  the  Council  should  be  reserved  for  mem- 
bers of  the  service,  or  as  it  was  called  the  Covenanted 
Civil   Service.     The  members  of  the  service  had  to  sign 
a  covenant  in  which  they  agreed  not  to  trade  or  receive 
presents.     Other  Civil  Services  were  known  as  the  Un- 
co venanted  Services.     Members  of  the  Indian  Civil  Ser- 
vice were  at  first  nominated  by  the  Board  of  Directors. 
In   1800   Lord   Wellesley  established  a  College   at  Tort 
William   to   train  young   civil   servants,   but   in   1805   it 
was  abolished  in  favour  of  a  special  college  at  Hailey- 
bury   in   England,    where   the   young  civil    servants   re- 
ceived a   two   years'   training   prior   to   going   to   India. 
In  1853  the  nomination  system  ceased,  and  the  appoint- 
ments were  thrown  open  to  competition.      The  first  ex- 
amination  was   held   in    1855.     The    Haileybnry   college 
was   closed   in   1858.      The   competition   is   open   to   all 
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natural  born  subjects  of  the  Crown.  After  passing  the 
examination,  the  successful  candidates  undergo  a  period 
of  special  training,  usually  at  a  University  in  England, 
after  which  a  final  examination  must  be  passed.  On 
passing  this  examination,  the  civilian  comes  to  India, 
and  is  first  posted  to  a  headquarters  station  to  learn  his 
work.  During  his  first  two  years  he  has  to  pass  exami- 
nations in  languages  and  departmental  work.  After 
that  he  is  usually  posted  to  a  subdivision,  whence  by 
promotion  he  becomes  a  Collector,  or  a  District  and 
Sessions  Judge.  By  statute  a  number  of  posts  is  always 
reserved  for  members  of  the  Service. 

The  other  services  are  mainly  the  result  of  differentia- 
tion of  functions  in  administrative  work.     In  the  early 
days  of  British  administration,  members  of  the 
other  Indian   Civil  Service   were  responsible  for  all 

branches  of  work.  With  the  development  of 
the  country,  other  services  were  instituted  on  the  model  of 
the  Civil  Service.  For  medical  work  there  is  the  Indian 
Medical  Service,  the  organisation  of  which  as  a  distinct 
bodv  dates  back  to  1764,  when  the  various  medical  officers 
of  the  Company  were  org-anised.  They  were  divided 
later  into  provincial  cadres  or  establishments.  In  1766 
the  service  was  divided  into  two  branches,  military  and 
civil,  a  division  which  exists  at  present.  The  members 
of  the  service  are  recruited  by  a  special  examination 
open  to  all  natural  born  subjects  of  His  Majesty.  The 
earlier  years  of  an  officer's  service  are  spent  in  the  army, 
and  he  retains  army  rank  during  the  whole  of  his  ser- 
vice. He  is  liable  to  recall  to  the  army  if  necessary. 
The  Indian  Medical  Service  (or  I. M.S.,  as  it  is  usually 
known)  provides  civil  surgeons,  residency  surgeons, 
directors  of  research  institutes  and  other  research  workers, 
superintendents  of  jails  and  asylums  and  professors  or 
medical  colleges.  Till  recently  I. M.S.  officers  adminis- 
tered  the   Mints.       They  also   administer   sanitary  work 
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and,  largely,  the  jail  department.  There  are  also  sub- 
ordinate sei  vices  of  assistant  surgeons  and  sub-assistant 
surgeons,  for  both  civil  and  military  wort:. 

The  Indian  Police  Service  is  also  recruited  by  examina- 
tion. This  service  provides  officers  for  all  t lie  higher 
posts  of  police  administration.  The  Educational  Service, 
which  has  two  main  branches — administrative  ard  col- 
legiate or  teaching — is  appointed  by  selection,  as  also 
are  the  officers  of  the  other  specialised  services,  the  Geo- 
logical Survey,  the  Public  Works  Department  (usually 
called  the  P.- W.  D.),  the  State  Railways,  and  the  various 
ecclesiastical  establishments.  There  are  special  women's 
educational  and  medical  services. 

As  a  general  rule  Indians  are  eligible  for  these  services 
on  equal  terms  with  Euorpeans.  The  possibility  of  their 
entering*  the  services  used  to  depend  on  passing  the  neces- 
sary examinations  in  England.  Since  1919,  however, 
in  most  services  direct  promotion  is  possible  in  India  and 
in  several  cases  minimum  proportions  have  been  pres- 
cribed to  regulate  the  proportions  of  Indians  in  the 
services.  For  the  Indian  Civil  Service,  competitive 
examinations  are  about  to  be  instituted  in  India. 

France  and  Portugal  hold  possessions  in  India.  The 
French  possessions  comprise  five  main  settlements,  with 
Foreign  other  insignificant  plots.  The  five  are  Pond- 
Pi0nseisndla?  icherry,  on  the  Coromandel  Coast,  Chander- 
(a)  French,  nagore,  near  Calcutta.  Karikal,  also  on  the  Co- 
romandel coast,  Mahe  on  the  Malabar  Coast,  and  Yanam, 
on  the  Coast  of  the  Northern  Circars.  The  administrat- 
ion is  conducted  by  a  governor,  resident  in  Pondieherry, 
who  is  also  commander  of  the  French  forces,  a  Chief 
Justice  and  heads  of  the  various  administrative  depart- 
ments. The  territories  are  divided  into  communes,  with 
communal  boards.  There  is  also  a  judicial  system,  with 
civil  and  criminal  courts,  and  courts  of  appeal.  The 
various  French  possessions  are  represented  in  the  French 
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legislature  by  one  senator  and  one  member  of  the  Cham- 
ber of   Deputies. 

The  chief  of  the  Portuguese  possessions  is  Goa.     The 
others    are    Daman    and    Pragana-Naga.r-Avely     on     the 
(b)    Portu-    Ghijerat  Coast,  and  the  small  island  of  Diu  with 
guese.  Gogia.  and  Simbor  on  the  South  of  the  Kathia- 

war  Peninsula.  The  administration  is  carried  on  by  a 
governor-general  and  council,  composed  of  official  and 
elected  members.  In  each  district  there  is  a  district 
council.  At  Daman  and  Diu  there  are  local  governors 
under  the  governor-general.  The  governor-general  re- 
sides in  Goa. 

6.    The  Judicial  System. 

At  the  head  of  the  judicial  system  stands  the  Judicial 
Committee  of  the  Privy  Council.  It  is  the  final  court  of  ap- 
The  peal    from    Indian    courts.     Theoretically    the 

committee  Crown  may  refer  any  matter  it  wishes  to  the 
of  the  Committee    for  advice,    but    actually    the    con- 

Council,  ditions  of  appeal  are  regulated  by  the  Charters 
of  the  High  Courts  and  the  Code  of  Civil  Procedure.  In 
civil  matters'  an  appeal  lies  (a)  from  a  final  decree  passed 
on  appeal  by  a  High  Court  or  other  court  of  final  ap- 
pellate jurisdiction ;  (b)  from  a  final  decree  of  a  High 
Court  passed  in  the  exercise  of  its  original  jurisdiction, 
and  (c)  from  any  other  decree  if  the  High  Court  certi- 
fies it  as  a  fit  subject  for  appeal.  Certain  limits  are  also 
laid  down  as  to  the  subject  matter  of  appeals.  In  the 
first  two  cases  the  amount  involved  in  the  original  suit, 
i.e.,  in  the  court  of  first  instance,  must  not  be  less  than 
Rs.  10,000  as  also  must  be  the  value  of  the  subject  matter 
of  the  suit  tried  by  the  Judicial  Committee,  or  it  must 
involve  property  of  the  same  value.  If  the  decree  in 
dispute  affirms  the  judgment  of  an  inferior  court,  the 
suit  must  involve  a  substantial  case  of  law.  In  criminal 
cases  an  appeal  lies  from  any  judgment  of  the  High  Court 
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on  its  original  side,  provided  the  High  Court  certifies 
the  subject  as  a  fit  one  for  appeal,  and  from  any  case 
where  a  point  of  law  is  reserved  for  the  opinion  of  I  he 
High  Court,  special  leave  to  appeal  may  be  granted  by  the 
crown. 

After  the  Judicial  Committee  come  the  High  Courts, 
which  were  established  by  the  Indian  High  Courts  Act  of 
1861.  The  present  constitution,  powers,  etc., 
cSurtHs!Sh  of  the  Hiffii  Courts  are  regulated  by  the  Gov- 
ernment of  India  Act  of  1915.  High  Courts  in 
Indiai  are  established  by  Letters  Patent,  and  may  be 
abolished  by  an  Act  of  the  Indian  legislature, 
subject  to  the  approval  of  the  Secretary  of  State  in 
Council  The  number  of  judges  in  any  High  Court, 
including  the  Chief  Justice  and  Additional  Judges,  can- 
not be  more  than  twenty.  Additional  Judges  may  be 
appointed  by  the  Governor-General  for  a  period 
of  not  more  than  two  years.  Of  the  total  number 
one-third  including  the  Chief  Justice  and  excluding 
Additional  Judges,  must  be  barristers  of  England  or  Ire- 
land or  a  member  of  tile  Faculty  of  Advocates  of  Scotland 
of  not  less  than  five  years'  standing.  At  least  one-third 
must  be  members  of  the  Indian  Civil  Service  of  not  less 
than  ten  years'  standing,  who  for  at  least  three  years 
have  exercised  the  powers  of  a  district  judge.  The  other 
third  must  be  either  pleaders  of  a  High  Court  of  not  less 
than  ten  years'  standing,  or  persons  who  have  held  jud- 
icial office  not  inferior  to  that  of  a  subordinate  judge  or 
a  judge  of  a  small  cause;  court  for  not  less  than  five  years. 
Judges  are  appointed  and  hold  office  during  the  pleasure 
of  the  Crown. 

The  salaries,  and  other  matters  connected  with  the 
salaries  of  chief  justices  and  judges  or  the  High  Court 
are  fixed  by  the  Secretary  of  State  in  Council.  Acting 
appointments  are  filled  by  the  local  government  con- 
cerned, or  in  the-  case  of  the  Calcutta  High  Court  by 
the  Governor-General  in  Council. 
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The   jurisdiction  and   powers    of    each    High  Court  is 
fixed  by  the  Letters  Patent  creating-  it.     These  Letters 
Patent    may   be    altered    at   any    time    by    His 
jurisdic-      Majesty  by  further  Letters  Patent,     The  High 
of°High        Courts     are     forbidden     to     exercise     original 
courts.         jurisdiction    in   any  matter   concerning  the   re- 
venue.    Each  of  the  High  Courts  is  vested  with 
powers  of   superintendence  over  subordinate   courts,   i.e.. 
courts  from  which  appeal  lies  to  the  High  Court.     They 
may  call  for  returns  from,   transfer  any  suit  or  appeal 
from,  make  rules  regulating  the  proceedings  of,  prescribe 
forms   for,   and  settle  fees   for  lawyers   in  these  courts. 
Each  High  Court  may  maike  its  own  rules  for  the  conduct 
of    its  original    or    appellate   business,    and    each    Chief 
Justice  is  vested  with  powers  to  determine  which  judge 
is   to  sit  alone,    or  what  judges  are  to   sit  together   for 
judicial  purposes. 

The  High  Court  of  Calcutta  has  ordinary  original 
jurisdiction  in  suits  of  all  descriptions,  Ipxcept  small 
causes,  within  Calcutta.  An  appeal  lies  from 
powers  of  a  iudge  on  the  original  side,  to  a  bench  on  the 
courts.  appellate  side.  By  its  extraordinary  original 
jurisdiction  it  may  remove  a  suit  from  a  sub- 
ordinate court,  either  with  the  consent  of  the  parties  or 
to  further  the  ends  of  justice.  It  is  a  court  of  appeal  from 
all  subordinate  courts.  It  exercises  its  ordinary  criminal 
jurisdiction  in  respect  to  persons  within  or  without  Ben- 
gal, and  not  within  the  jurisdiction  of  another  High 
Court.  It  has  also  jurisdiction  in  marriage  affairs  be- 
tween Christian  subjects. 

The  High  Courts  of  Bombay  and  Madras  are  similar, 
but  High  Courts  not  within  presidency  towns,  e.g.,  at 
Lahore  and  Allahabad,  are  vested  with  ordinary  original 
jurisdiction  save  as  regards  criminal  proceedings  against 
Eurooean  British  subjects. 
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The  Governor-General-in-Council  may  alter  the  local 
limits  of  the  jurisdiction  of  High  Courts.  Every  such 
Power  to  order  is  transmitted  to  the  Secretary  of 
jurisdiction  State.  The  Crown  may  disallow  such  an 
of  courts,     order. 

The  power  to  create  additional  High  Courts  is  rested 
in   the  Crown.        It  may  establish   such  courts   in   any 

territories  in  British  India,  whether  within  the 
Higli'Voifrts  limits  of  the  jurisdiction  of  an  existing  court 

or  not.  It  may  also  alter  i>hese  limits,  and 
make  such  other  chang-es  as  may  be  necessary. 

Where     High     Courts     have      not     been     established 
their     place     is     taken     by     Chief  Courts    or   Judicial 
Commissioners.     Thus   in   the   Punjab,   before 
Chief  the  High  Court  was  established,  there  was  a 

Judicial*"  Chief  Court,  established  in  1866,  composed  of 
Con",rs!SS"  a  Chief  Judge  and  Judges  appointed  by  the 
Governor- Greneral-iri -Council.  In  1900  a  simil- 
ar Court  was  established  in  Burma,  which  has  now 
five  judges.  The  Chief  Court  of  Burma  exercises 
original  jurisdiction  in  both  civil  and  criminal  matters. 
Where  there  is  no  High  Court  or  Chief  Court,  its  place 
is  taken  by  Judicial  Commissioners,  who  are  appointed 
by  the  Governor-General,  and  exercise  such  authority 
as  is  conferred  on  them  by  various  Indian  enactments. 

Below  the  High  Courts,  Chief  Courts  and  Courts  of 
Judicial  Commissioners  are  the  Sessions  Courts,  for 
criminal  work.  Every  province  is  divided 
courts"5  ^nto  sessi°ns  districts,  with  a  Sessions  Judge, 
and,  if  necessary,  Additional  and  Assistant 
Sessions  Judges.  Sessions  Courts  exercise  both  ori- 
ginal and  appellate  jurisdiction.  They  may  impose  any 
punishment  authorised  by  law,  but  death  sentences  are 
subject  to  confirmation  by  the  High  Court.  District 
and  Sessions  Judges  are  members  of  the  Indian  or 
Provincial  Civil  or  Judicial  Services. 


664  POLITICAL   SCILJNCB. 

Below  the  Sessions  Courts  are  the  Magistrates' 
Courts.  These  Courts  are  of  three  classes — in- 
Magistrates'  vested  with  first  class,  second  class  and  third 
courts.  class  powers,  respectively.  A  Magistrate 
with  first  class  powers  may  inflict  punishments  up  to 
two  years'  imprisonment  or  fines  up  to  Rs.  1,000;  with 
second  class  powers,  up  to  six  months'  imprisonment 
or  Es.  200  fine;  with  third  class  powers,  up  to  one 
month's  imprisonment  or  Es.  100  fine.  Appeal  lies  to 
a  first  class  Magistrate  from  decisions  of  second  and 
third  class  Magistrates.  The  Magistrate's  powers  are 
exercised  within  definite  territorial  limits.  The  Code 
of  Criminal  Procedure  largely  regulates  the  organisa- 
tion and  direction  of  criminal  work.  First  class 
Magistrates  may  also  commit  for  trial  at  the  Sessions 
Court  offences  for  which  they  have  not  powers  to  inflict 
adequate  punishment.  Appeal  lies  from  the  Magis- 
trate's judgments  to  the  Sessions  Judge.  Special 
arrangements  may  he  made  by  the  governments  concern- 
ed for  the  trial  of  particular  cases.  &.&.,  they  may  nomi- 
nate special  magistrates  or  invest  a  magistrate  with  in- 
creased powers  of  punishment,  except  the  power  of  death- 
sentence. 

District  Magistrates  have  as  a  rule  little  time'  for 
judicial  work,  which  they  delegate  to  their  sub- 
ordinates. In  all  districts  and  towns  Honorary  Magis- 
trates are  appointed,  who  try  cases  from  time  to  time 
according  to  their  powers.  In  the  Presidency  towns 
there  are  Presidency  Magistrates  who  try  minor 
offences  and  commit  major  offences  to  the  High  Court. 
Magistrates  are  also  empowered  to  prevent  crime, 
e.g.,  by  demanding  security  for  good  behaviour.  They 
are  also  empowered  to  deal  with  unlawful  assemblies  and 
to  prevent  public  nuisances.  The  judicial  powers  of 
Magistrates  extend  from  the  District  Magistrate  down 
to  the  village  officials. 
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.For  criminal  cases  the  jury  system  exists.  Juries  are  not 
used  in  civil  cases.  If,  as  sometimes  happens  in  less  ad- 
juries  and  vanced  districts,  it  is  impossible  to  empanel  a 
Assessors.  jury?  assessors  may  be  appointed.  These  assess- 
ors sit  and  assist  the  judge  but  do  not  control  his  decision. 
Juries  consist  of  nine  members  (in  High  Court  cases) 
or  (in  other  Courts)  an  uneven  number  not  exceeding 
nine,  as  fixed  by  the  provincial  government.  A  Judge 
must  accept  the  opinion  of  the  majority,  but  if  he  con- 
siders they  have  given  a  wrong  verdict,  he  may  refer  the 
case  to  the  High  Court,  which  may  alter  or  annul  the 
finding  of  the  jury. 

The   organisation    of  the    inferior    civil   courts    varies 
from  province  to  province.     These  courts  have  all  been 
constituted   by   various   enactments   and   rules. 
Civil  Generally  speaking,    there  are  three   grades  of 

Courts-  such  Courts— the  District  Court,  the  Sub- 
ordinate Judge's  Court,  and  the  Munsiff's  Court.  The 
District  Court  has  jurisdiction  over  an  administrative 
district,  and  is  presided  over  by  the  District  and  Sessions 
Judge,  who  is  a  member  of  the  Indian  or  Provincial 
Civil  Service.  The  District  Court  is  the  chief  civil 
court  of  original  jurisdiction  in  the  district.  This 
court  has  jurisdiction  in  all  original^  civil  suits,  save 
in  so  far  as  they  must  be  instituted  in  lower  courts  if 
the  lower  courts  are  competent  to  try  them.  >  The  Dis- 
trict Judge  has  control  over  all  the  lower  civil  courts 
iu  the  district.  The  courts  of  Subordinate  Judges  have 
the  same  original  jurisdiction  as  the  District  Courts. 
The  "Munsiff's  Courts,  the  lowest  civil  courts,  have 
jurisdiction  in  suits  not  exceeding  Rs.  1.0D0.  or.  in  some 
cases,  Rs.  2.000  in  value.  An  appeal  lies  from  the  deci- 
sions of  a  Munsiff  to  the  District  Judge,  who  may  o-iye 
the  case  for  disnosal  to  the  Subordinate  Judore.  The  Dis- 
trict Judo-e  also  hears  appeals  from  the  decisions 
of  the  Subordinate  Judge,  save  in  suits  exceeding 
Us.  1,000  in    value,  when  the    appeal  lies  to  the    Hi-li 
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Court.     An    appeal    lies  to    the    High    Court  from  the 
decisions  of  District  Judges. 

.From  province  to  province  there  are  many  other 
courts  for  special  purposes,  e.g.,  Small  Cause  Courts, 
both  in  the  Presidency  Towns  and  districts,  for  the 
trial  of  petty  money  suits,  with  a  limited  righii  of  ap- 
peal. This  power  may  be  conferred  on  Subordinate 
Judges  and  Munsiffs.  In  the  Presidency  Towns  the 
Small  Cause  Courts  try  suits  involving  as  much  as 
Rs.  2,000  or  Es.  2,500  in  value.  In  Bombay  and  Calcutta 
there  are  also  Coroner's  Courts  to  conduct  inquests  on 
bodies  of  persons  who  have  been  accidentally  killed, 
etc.  The  functions  of  the  Coroner  in  country  Districts 
are  exercised  by  the  police  officials  and  magistrates. 

The  chief  law  officers,  besides  officials  such  as  the  Law 

Member  of  the  Viceroy's  Executive    Council,    with    his 

Secretariat,  and  the  corresponding  departments 

nffiL-c         in     the     Provincial     Governments,    and   Secre- 

UiTICCrbi  9  t  •     t  •  y-  *i  tat 

taries  to  Legislative  Councils,  are  the  Advo- 
cates-General for  Bengal,  Madras  and  Bombay,  and 
Government  Advocates  and  Assistants  in  other  provinces, 
who  advise  their  respective  governments  in  legal 
cases,  and  perform  other  duties  as  prescribed  by 
the  Codes  of  Civil  and  Criminal  Procedure.  The 
Advocate-General  of  Bengal,  who  advises  the  Gov- 
ernment of  India  as  well  as  the  Government  of 
Bengal  is  assisted  by  a  Standing  Counsel.  Provincial 
Governments  have  also  Government  Solicitors,  Legal 
Remembrancers  (usually  members  of  the  judicial  branch 
of  the  I.  C.  S.)  and  Assistant  Legal  Remembrancers. 
In  the  districts  the  Government  Pleader  conducts  gov- 
ernment cases.  In  Calcutta,  Madras  and  Bombay  there 
are  semi-judicial  Sheriffs,  attached  to  the  original  sides 
of  the  High  Courts.  They  are  responsible  for  the 
execution  of  processes,  custody  of  persons  and  the  call- 
ing of  public  meetings,    on  certain  conditions.        Their 
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posts  are  mainly  honorary .       They  are  appointed  from 
j  ear  to  year. 

One  of  the  most  debated  questions  in  recent  year- 
has  been  the  union  of  executive  and  judicial 
Executive  powers  in  the  organisation  of  the  govern- 
ance nrent.  Before  the  advent  of  the  British  such 
union  of  powers  was  common  and  accepted  by 
the  people  without  murmur.  But  with  the  growth  of 
education  and  with  the  development  of  constitutiona! 
freedom,  the  union  of  executive  and  judicial  has  been 
held  to  be  contrary  to  the  theory  of  separation  oi 
powers,  and  therefore,  subversive  of  freedom.  Tk'i- 
union  is  seen  at  its  maximum  in  the  functions  of  the 
District  Magistrate  or  Collector,  or  Deputy  Commis- 
sioner, as  the  case  may  be,  and  his  subordinate  officers. 
His  functions  are  mainly  connected  with  revenue  and 
such  other  work  as  we  have  seen.  He  is  also  a 
magistrate  with  first  class  powers.  Within  these 
powers  he  may  undertake  what  judicial  work  he  pleases. 
He  may  transfer  cases,  call  for  records,  send  cases  to 
the  High  Court  for  revision,  and  recommit  accused  per- 
sons for  trial.  He  supervises  the  work  of  his  subordi- 
nate officers  who  may  have  magisterial  powers  of  the 
first,  second  or  third  class.  As  the  careers  of  these 
subordinates  depend  partly  on  his  recommendations,  they 
are  affected  considerably  by  his  opinion  of  them, 
and  it  is  humanly  impossible  for  them  to  be  free  from 
his  influence  in  their  general  and  judicial  work.  The 
magisterial  work  of  the  Collector  includes  the  preven- 
tion of  crime,  disturbances  and  nuisances.  His  judi- 
cial work  is  subject  to  the  appellate  jurisdiction  of 
both  the  Sessions  Judge  and  the  High  Court,  so  that, 
particularly  in  more  serious  cases,  he  cannot  depart  far 
from  the  ordinary  legal  processes  and  arguments.  In 
practice  few  Collectors  have  time  for  much  judicial 
work . 
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#  Another  instance  of  the  union  of  executive  and  judi- 
cial  powers   is  the   Revenue   Courts.        The   jurisdiction 

of  the  High  Court,  we  have  seen,  is  restrict- 
courts.  ed  in  respect  to  revenue  cases.        Such  cases 

are     decided  in    Eevenue     Courts,     which  are 
presided  over  by   revenue    officials.        After  the   passing 
of  the  Regulating  Act  of  1773,  which  set  up  the  dual 
authority  of  the  Governor-General  and  his  Council  and 
the  Supreme  Court,  the  Supreme  Court  so  hampered  the 
Executive  Government  that   the  revenue   administration 
was   made  extremely   difficult,    and   in   cases   impossible. 
In    1781    the    Amending    Act    took    away    some    of    the 
powers    of    the    Supreme    Court,     and    in    the    time    of 
Lord      Cornwallis,      Collectors       were      given      judicial 
powers     for     revenue     purposes.        Later     Lord     Corn- 
wallis   affirmed    the    principle    that    executive    officers 
should  not  be    empowered  to    interfere    with  the    legal 
rights  of    land-holders.     The  acts  of    revenue    officials 
were      made      subject      to      the      jurisdiction      of      the 
courts.       In     the     course     of     time     the     spheres      of 
authority  of  the  courts  and    Collectors  were    gradually 
made    clearer.     The    Courts  do    not    interfere    now  in 
purely  fiscal  matters,  i.e.,  with     the    actual    assessment 
and  collection  of  revenue.       Questions  of  title  to  land 
are  now  tried  by  the  Courts,   as   also,   mainly,   are  rent 
suits.     Where  rent  suits  are  tried'  by  the  revenue  offi- 
cials,  the  procedure  is  practically  the  same   as  that  of 
a  civil  court. 

7.     Local  Government. 

The  system  of  Local  Government  in  India  is  partly 
indigenous  and  partly  the  result  of  British  administrat- 
ion.     The   most  typical    Indian    unit   of  local 
vnlage.        government   is   the    village,    which    is   all    but 
universal    throughout     India.     The  village  is 
a  small    settlement,  with  its    houses,    usually    more  or 
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less  compactly  situated  in  a  central  position  on  the 
village  lands,  its  groves,  and  wells.  The  village  has 
its  own  organisation  and  its  own  laws — usually  a 
number  of  customary  rules.  It  is  usually  self -com- 
plete, with  its  own  artisans,  most  of  which  exei 
their  calling  as  a  matter  of  caste,  and  other  function- 
aries, such  as  the  accountant  or  writer,  who  keeps  the 
village  accounts,  and  the  chaukidar,  or  village  watch- 
man, who  is  the  lowest  of  all  the  administrative  officials 
in  India. 

According  to  the  division  of  Baden-Powell  the 
Indian  village  is  of  two  types — (1)  The  "ryotw; 
Types  of  village,  the  chief  type  outside  northern  India. 
Village.  where  the  revenue  is  assessed  on  individual 
cultivators.  There  is  no  joint  responsibility  in  such  a 
village.  The  headman — the  reddi — is  resposible  for 
the  maintenance  of  law  and  order,  and  for  the  collec- 
tion of  government  revenue.  (2)  The  "  joint- village '' 
of  Northern  India,  where  the  revenue  used  to  be  assess- 
ed on  the  village  as  a  whole  by  a  body  of  superior  pro- 
prietors, who  own  the  village.  The  organ  of  govern- 
ment in  this  type  of  village  originally  was  the  panch- 
ayat,  or  committee  of  the  heads  of  the  chief  families. 
To  the  panchayat  was  later  added  the  lambardar,,  or 
headman,  who  represents  the  village  in  its  dealing's 
with  the  local  authorities.  The  Indian  village  is  the 
primary  unit  of  administration  in  India,  and,  where 
possible,  it  has  been  used  as  a  unit  of  local  self-govern- 
ment. The  village  headman  is  usually  an  agent  of  the 
local  government,  with  a  fixed  salary.  He  is  re- 
sponsible for  the  collection  of  the  revenue,  and  in  some 
provinces  has  powers  to  try  petty  cases.  He  is  res- 
ponsible also  for  the  maintenance  of  law  and  order 
and  for  making  reports  to  the  higher  authorities  on  the 
affairs  of  the  village,  such  as  health,  the  state  of  tne 
crops,  and  crime.  Sometimes  there  are  separate  head- 
men for  revenue  administration  and  for  police  purposes. 
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Tlie  village  never  really  developed  into  an  institution 
of  local  government  such  as  we  now  know  in  either  the 
Hindu  or  Mahonimedan  times.  There  was  always  a  ten- 
dency to  place  it  under  a  local  official  directly  respons- 
ible to  the  local  authorities.  Representative  self-gov- 
ernment was  unknown.  With  the  advent  of  the  Brit- 
ish, and  the  development  of  local1  self -government,  the 
village  became  not  only  a  unit  in  the  general  adminis- 
tration, but  a  unit  of  representative  self-government. 
Thus  in  Madras,  the  primary  unit  of  local  government 
is  either  the  village  or  a  group  of  villages ;  in  Bengal 
there  are  Unions,  with  Union  Boards,  which  deal  with 
groups  of  villages. 

The  scheme  of  local  government  over  the  whole 
of  -India  varies  according  to  the  type  of  nd- 
The  General  ministrative  units.  Generally  speaking,  there 
LooaTca!/-  *9  a  series  of  local  self-governing  areas, 
ernment.  arranged  from  lower  to  higher  on  a  fairly 
uniform  scale.  Starting  from  the  village  or  groups  of 
villages,  with  their  Panchayats  or  Union  Boards,  the 
scale  ascends  through  the  Local  Board,  the  area  of  its 
jurisdiction  being  the  Sub-division  or  its  equivalent, 
to  the  District'  Board,  the  most  important  of  local  self- 
governing  bodies  in  rural  areas.  Its  area  is  the  ad- 
ministrative district.  This  system  prevails  in  Bengal, 
with,  its  Unions,  Local  Boards  and  District  Boards ;  in 
Madras,  with  its  Panrhayats,  Taluk  Boards,  and  District 
boards,  and  in  the  Central  Provinces.  In  other  provinces 
only  two  grades  of  board  exist,  e.g.,  in  Bombay,  District 
and  Taluk  Boards  and  in  the  United  Provinces, 
District  and  Sub-District  Boards.  The  creation  of 
the  various  grades  of  local  self-governing  bodies 
under  the  District  Board  rests  with  the  discretion  of 
the  Provincial  Governments.  The  actual  numbers,  the 
organisation,  and  powers  of  these  bodies  vary  from 
year  to  year. 
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The  powers  of  these  bodies,  and  the  extent  of 
their  functions,  are  also  g-raded  on  a  scale  from 
power  d  ^ow^r  t0  higher.  Tllus  tne  Panchayats  and 
FCnoUons"  Anions  deal  with  local  sanitation,  roads, 
maintenance  of  order,  dispensaries,  wells  and 
primary  schools.  They  have  very  restricted  powers  of 
taxation  to  provide  them  with  the  funds  necessary  for 
carrying  on  their  work.  Local  Boards  have-  wider 
powers  of  the  same  type.  The  widest  duties  and  powers 
are  possessed  by  the  District  Boards,  which  represent 
the  whole  district.  These  Boards  have  their  own 
organisations  and  staffs  to  carry  out  their  functions. 
The  District  Board,  which  is  responsible  for  roads, 
bridges,  medical,  veterinary,  educational  and  other 
types  of  work,  usually  has  a  permanent  District  Engin- 
eer, and  Veterinary  Officer,  with  assistants  and 
offices.  In  work  such  as  education  they  work  in  close 
co-operation  with  the  Education  Department. 

The  various  Boards  have  statutory  powers  of  taxa- 
tion. The  main  sources  of  revenue  are  the  land  cess, 
road  tolls,  fees  from  pounds,  and  ferries,  and  grants 
from  the  Provincial  Governments.  The  accounts  are 
subject  to audit  by  officials  of  the  Provincial  Government. 

The  constitution  of  the  various  Boards  may  be  said 
to     vary     with     the     educational     development     of     ihe 

Province.  The  policy  of  the  central  Gov- 
Modern  ernments  is  wherever  possible  to  make 
Local  self-  these  bodies  as  non-official  as  possible.  The 
Covernmant.  number  of  elected  members  varies  from  about 

one-~half  to  three-fourths,  of  the  total  num- 
ber. The  other  members  are  nominated  by  the  Provin- 
cial Government  on  the  recommendation  of  the  District 
Magistrate,  who,  in  his  turn,  receives  nominations  for 
the  smaller  boards  from  his  sub-divisional  officers.  The 
local  boards  as  a  rule  elect  a  large  proportion  of  the 
members  of  the  District  Boards. 
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In  the  early  days  of  local  self-government  the  chair- 
men of  the  various  boards  were  usually  the  chief  local 
officials— the  Collector  or  Sub-divisional  Officer  as  the 
case  might  be.  As  the  boards  grew  in  power  and 
strength  the  official  chairmen  have  been  largely  re- 
placed by  non-officials.,  It  is  likely  that  in  the!  course 
of  time  all  the  local  self-governing  bodies  will  have 
non-official  chairmen,  and  that  the  right  of  official 
nomination  will  be  used  only  to  secure  the  representa- 
tion on  the  local  bodies  of  interests  or  communities 
which  otherwise  would  have  no  representation. 

Municipal  administration  in  India  dates  from  1687, 
when  James  II  granted  powers  to  the  East  India  Com- 
pany to  establish  a  Corporation  and  Mayor's 
Government.  Court  1U  Madras.  The  Corporation,  with  an 
organisation  on  the  English  model,  was  creat- 
ed but  the  opposition  of  the  people  to  municipal  tax- 
ation prevented  the  Corporation  from  becoming  a  reality. 
The  only  effective  result  of  the  Company's  efforts  in 
Madras  was  the  creation  of  a  Mayor's  Court,  the  funct- 
ions of  which  were  more  judicial  than  administrative. 
The  Charter  Act  of  1793  empowered  the  Govern  or-Gener 
al  to  appoint  Justices  of  the  Peace  for  the  Presidency 
Towns,  who,  in  addition  to  their  judicial  duties,  were 
to  have  municipal  duties  such  as  cleansing  and 
repairing  the  streets,  and  certain  powers  of  local  tax- 
ation. The  Municipal  powers  and  duties  were  gradual- 
ly widened,  till  from  1856  onwards,  corporate  bodies 
of  three  paid  nominated  members  were  created.  After 
the  Councils  Act  of  1861  the  basis  of  the  present  sys- 
tem was  laid.  Acta  were  passed  between  1888  and 
1904  for  the  creation  of  Corporations  in  Calcutta,  Bom- 
bay and  Madras.  Municipalities  are  now  of  two  types 
— District  Municipalities  and  Presidency  Municipalities. 
The  District  Municipalities  are  created  by  Provincial 
Governments  under  the  various  Local  Government  Acts. 
The     Presidency    Municipalities   were     incorporated   by 
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special   Acts,    the    Bombay    Act    of    1888,    the    Calcutta 
Act  of  1899,  and  the  Madras  Act  of  1904. 

Provincial  Governments  have  powers  to  create  muni- 
cipalities in  areas  where  in  their  opinion 
constitution  municipal  government  will  be  beneficial, 
aiities.  "  Such  municipalities  are  created  in  towns  with 
a  sufficient  number  of  inhabitants  to  justify 
self-government.  The  municipal  government  is 
vested  in  a  body  of  Commissioners  or  Councillors, 
called  the  Municipality  or  Municipal  Council  or  Muni- 
cipal Committee.  Jn  most  municipalities  the  Commis- 
sioners are  partly  elected  and  partly  nominated.  The 
proportion  of  elected  to  nominated  members,  varying 
from  one-half  to  three-fourths,  is  usually  fixed  by  law, 
though  the  Provincial  Government  has  usually  the  power 
to  vary  the  proportion.  The  proportion  of  salaried  gov- 
ernment officials  who  may  be  nominated  is  usually 
limited.  Nomination  is  used  mainly  for  the  repre- 
sentation of  minorities.  Usually  a  number  of  posts  are 
represented  on  an  ex-officio  basis.  The  rules  of  elect- 
ion are  drawn  up  by  the  Provincial  Governments  con- 
cerned. Voters  must  be  male  residents  not  below  a 
specified  age.  Property  or  status  qualifications  are 
usually  made  essential.  For  voting  purposes  municip- 
alities are  usually  arranged  into  wards,  though  some- 
times voting  is  by  communities.  In  some  cases  both 
principles  are  adopted.  Wards  are  used  also  as  a  basis 
of  municipal  supervision  and  general  organisation. 

The  maximum  life  of  a  municipal  Council  is  three  years. 
One  Chairman  and  one  Vice-Chairman,  are  usually  elected 
by  the  Commissioners,  though  sometimes  they  are 
nominated  by  the  Provincial  Government  on  the  advice  of 
the  Collector  or  Commissioner.  The  Provincial  Govern- 
ment possesses  large  powers  of  control  in  cases  of  abuse  of 
power  or  neglect  of  duty  by  a  municipality.  The  Govern- 
ment may  provide  for  the  carrying  out  of  work  which  the 
municipality  neglects,  or,  in  extreme  cases  of  neglect  or 

a2 
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abuse  of  power,  it  may  suspend  the  municipality 
altogether.  The  local  government  may  also  restrain  a 
municipality  from  perform  nig  an  unlawful  act  or  one 
which  may  cause  annoyance  to  the  public  or  endanger 
the  public  peace.  The  functions  of  the  local  govern- 
ment are  exercised  through  the  district  or  divisional 
officers  (Collectors  and  Commissioners). 

Each  municipality  has  its  own  permanent  staff, 
Municipal  the  chief  of  which  is  the  Secretary.,  With  the 
staff.  growing  work  of  the  municipalities  the  staff  is 

now  increasing  rapidly,  especially  in  matters  regarding 
public  health,  for  which  staffs  of  public  health  officers 
are  maintained.  The  local  government  exercises  con- 
siderable control  over  the  more  important  municipal 
appointments.  It  also,  through  the  Commissioner  or 
Collector,  sanctions  the  municipal  budget,  and  sanction 
implies  power  of  amendment. 

The    functions     of    municipalities    include    lighting, 
Avater  supply,  the  construction,  upkeep,  cleansing,  nam- 
ing and  watering  of  streets;  the  maintenance 
•Junctions.   and  control  of  hospitals,  dispensaries,  primary 
schools ;  the  abatement  and  regulation  of  public 
nuisances      and      dangerous      trades,       drainage,       the 
construction     and     maintenance     of     bazars,     slaughter 
houses,  wells,  washing  places,  tanks,  bathing  places ;  the 
preservation  of  public  health  by  the  reclamation  of  un- 
healthy areas,  prevention  of  epidemic  disease,  vaccinat- 
ion, protection  from  fire  and  dangerous  buildings;  and 
famine  relief.     They   may   also   establish   public   parks, 
libraries,  museums,  middle  or  secondary  schools,  colleges, 
rest  houses,  and  conduct  exhibitions.     Powers'  are  con- 
ferred on  them  to  enable  them  to  fulfil    their    duties. 
They  may  prosecute  inhabitants  of  their  area  who  fail  to 
carry  out  their  orders,  and  may  enter  on  premises  and 
carry  out  work  on  them  when  an  owner  or  occupier  fails 
to  do  so. 
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The  income  of  municipalities  is  derived  from  various 
sources       About  two-thirds  of  the  total  income  is  derived 

from  rates.     The  provincial  governments  give 
finances.'     contributions,     chiefly     for     educational     and 

medical  purposes.  The  chief  types  of  rates  or 
taxes  are  the  octroi  (in  Northern  India),  rates  on  houses, 
land,  vehicles,  horses,  professions  and  trades.  Tolls  on 
roads  and  ferries,  receipts  from  bazars  and  slaughter 
houses  also  form  sources  of  revenue.  In  Bengal  con- 
servancy or  latrine  taxes  are  common.  Rates  are  levied 
also  for  special  services,  e.g.,  water  and  lighting*  rates. 
Municipalities  are  also  empowered  to  borrow  money  on 
the  security  of  the  municipal  rates  and  property.  The 
loans  are  usually  granted  by  the  provincial  government 
which  fixes  the  term  of  the  loan  and  interest. 

The  presidency  municipalities  of  Calcutta,  Bombay  and 
Madras,    and    also  that    of   Rangoon    are   constituted  on 

a  separate  basis.  The  common  features  of  these 
Presidency  municipalities  are  a  large  proportion  of  elected 
aiities.  members,    a    number   of    members    nominated 

by  the  provincial  governments  and  such  bodies 
as  the  Chambers  of  Commerce,  Trade  Associations,  Port. 
Authorities,  and  Universities.  The  general  body  of 
these  corporations  (known  in  Bengal  as  the  Municipal 
Commissioners)  is  responsible  for  the  municipal  gov- 
ernment. The  ordinary  executive  work  is  carried  out  by 
a  special  Standing  Committee  (in  Calcutta,  the  General 
Committee).  The  members  of  these  committees  are 
appointed  partly  from  the  elected  members,  partly  from 
the  nominated  members  and  partly  by  the  provincial 
governments.  The  chief  executive  officer  is  the  President 
or  Chairman  who  is  a  member  of  the  Indian  Civil  Service, 
and  is  invested  with  general  executive  powers  and  duties 
by  statute.     In   Bombay  the   Chairman    is   elected;   the 
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executive  officer  is  known  as  the  Municipal  Commis- 
sioner. The  Chairman  of  the  Calcutta  Corporation  is 
assisted  by  a  Deputy  Chairman,  also  a  member  of  the 
Indian  Civil  Service,  and  a  Vice-Chairman,  appointed  by 
the  Commissioners.  The  official  chairmen,  (or,  in 
Bombay  the  Municipal  Commissioner)  are  removable  by 
a  special  vote  of  the  Commissioners. 

The  functions  and  powers  of  the  presidency  municipali- 
ties are  naturally  far  wider  than  those  of  the  smaller 
district  municipalities.  They  possess  extensive  and 
valuable  municipal  property,  and  have  large  permanent 
staffs  of  secretaries,  medical  officers,  engineers,  etc.,  to 
carry  on  the  municipal  work.  Their  incomes,  derived 
principally  from  rates  on  lands  and  buildings,  vehicles,, 
trades  and  professions  and  special  rates  such  as  water 
and  lighting  rates,  are  also  very  large. 

In  Calcutta  and  Bombay  Improvement  Trusts  have 
been  organised  on  a  municipal  basis,  to  relieve  over- 
improve-  crowding,  develop  undeveloped  areas,  make 
ment  new  roads,  lay  out  public  parks  and  generally 

'  improve  '  the  cities.  The  Chairman  is 
nominated  by  Government,  and  is  usually  a  member  of 
the  Indian  Civil  Service.  The  Board  of  Trustees  is 
nominated  by  various  bodies,  such  as  the  local  govern- 
ments, the  corporations,  the  elected  Commissioners  of 
the  corporations  and  the  Chambers  of  Commerce. 

In  the  larger  ports,  Calcutta,  Bombay,  Madras, 
Rangoon,  Karachi  and  Chittagong%  there  are  special 
port  bodies  of  Port  Commissioners  for  the  adminis- 

commis-  tration  of  all  matters  affecting  the  ports.  The 
Commissioners  are  mainly  nominated  by  the 
governments  concerned  and  the  Chambers  of  Commerce 
and  Trades  Associations.  The  Chairman  is  nominated 
by  government.     These  authorities  have  their  own  staff. 
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8.     The  Native  States. 

Hitherto  we  have  spoken  only  of  British  India.     The 
whole  oi'  India  is   1,773,168   square  miles   in   extent,    of 
which    British    India    comprises    only    a,    part. 
Character     The  Native  States     extend      to   675,267   square 
native  miles,    with   »  population  of   about  70,000,000 

states.         out     of     a     total     population     of      India     of 

over  315,000,000.  These  States  vary  in  size 
from  a  few  square  miles,  e.g.,  Lawa,  in  Rajputana,  which 
is  nineteen  square  miles,  to  vast  territories  like  Hyderabad 
and  Kashmir  each  over  80,000  square  miles  in  extent. 
In  population  and  resources  similarly  there  are  vast  dif- 
ferences. Many  of  the  States  lie  in  arid  or  unproductive 
places,  such  as  Rajputana.,  Baluchistan,  the  mount- 
ainous areas  of  North  and  North-West  India,  and  in  the 
Ghats.  Historically,  these  states  were  forced  into  these 
areas,  and  allowed  to  exist  there,  because  they  offered  so 
little  plunder  to  conquerors.  Other  Native  States 
are  rich  and  thickly  populated,  e.g.,  Mysore  and  Hydera- 
bad, both  rich  in  agriculture,  coal,  iron  and  minerals, 
Kashmir,  one  of  the  most  beautiful  countries  in  the 
world,  and  Baroda,  often  called  the  garden  of  Central 
India. 

According  to  the  Interpretation  Act  of   1889,  the  fol- 
lowing- definition  applies  to  British  India  and  the  Native 

States:  "The  expression  British  India 
Definition  shall  mean  all  territories  and  places 
states."  '      within    Her    Majesty's    dominions    which    are 

for  the  time  being  governed  by  Her  Majesty 
through  the  Governor-General  of  India,  or  through  any 
Governor  or  other  officer  subordinate  to  the  Governor- 
General  of  India.  The  expression  India  shall  mean 
British  India,  together  with  any  territories  of  any 
Native  Prince  or  Chief  under  the  suzerainty  of  Her 
Majesty,  exercised  through  the  Governor-General  of 
Tndia,  or  through  any  Governor  or  other  officer  subordinate 
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to  the  Governor-General  of  India."  The  test  of  dominion 
is  thus  in  the  courts  of  law,  which,  decide  in  whose  name 
writs  run  and  in  whom  the  territorial  jurisdiction 
is  vested.  In  the  absence  of  legal  decision  the  Govern- 
ment of  India  must  settle  such  questions. 

The    present     position     is     that     five     States — Nepal, 
Hyderabad,     Mysore,      Baroda,     Kashmir     and     Jammu 
have      direct     political      relations      with     the 
Sfth'th"8      Government    of    India.       Nepal    differs    from 
Govern-        the    others    in  being    independent    in    internal 
India. °f        administration.      Like   the  others,    its   foreign 
relations  are  controlled  by  the  Government  of 
India.       One  hundred  and  forty-eight   States   including 
Gwalior,    Indore,    Bhopal  and  Rewah,  form  the  Central 
India  Agency,  under  the  Agent  to  the  Governor-General 
in   Central  India.     Twenty   States,     including  Jodhpur, 
Bikaner,   Jaipur,   and  "Ddaipur,     form     the     Rajputana 
Agency,    under   the   Agent  to  the   Governor-General    in 
Rajputana..       Two  States,   Kalat  and  Las  Bela,  are  in- 
cluded in  the  Baluchistan  Agency,  under  the  Agent  to 
the  Governor-General  in  Baluchistan.     Many  States  are 
under  provincial  governments.  Under  the  Madras  Govern- 
ment there  are  five,  the  largest  of  which  is  Travancore; 
under  Bombay,  354 ;  under  Bengal,  two ;  Cooch  Behar  and 
Hill  Tippera:  under  Behar  and  Orissa,  26,  including  the 

24  Orissa  Feudatory  States ;  under  the  United  Provinces, 
three;  under  the  Punjab,  34;  under  Burma,  52;  under  the 
Central  Provinces,  15 ;  under  Assam,  26,  Manipur  and  the 

25  States  of  the  Khasi  and  Jainti  Hills. 

The  majority  of  the  Native  States  are  of  modern  origin. 

Many,  however,  were  in  existence  before  the  grant  by  the 

Moghul   Emperor  in   1765  of    the    Dewani  of 

Bengal,  Bihar  and  Orissa    to    the    East    India 

Historical.     Qompjmy         How     these     States     came     into 

the  possession   of   the   present  ruling  families 
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is  a  matter  of  history.  Most  of  them  have 
passed  through  many  vicissitudes  during  their  history, 
and  now  they  differ  largely  not  only  in  the  type  of  popu- 
lation, but  in  the  racial  antecedents  of  their  rulers. 
During  the  pre-British  period  their  fortunes  varied  ac- 
cording to  the  policy  of  the  ruling  powers  in  India  or 
the  military  power  of  their  neighbours.  Some  of  the 
States  themselves  are  the  remnants  of  powers  which  once 
extended  far  beyond  their  present  borders. 

With  the  rise  of  the  East  India  Company  to  power 
the  policy  of  the  British,  like   that  of  previous  rulers, 

changed  according  to  circumstances.  At 
British  one  time  a  distinction  was  drawn  between 
PoHcy.         ancient     and     modern     states,     i.e.,     between 

the  states  which  either  explicitly  or  im- 
plicitly were  recognised  as  independent  by  the  Moghul 
Emperors,  and  those  which  came  into  existence  later. 
This  distinction  has  now  lost  its  force.  The  states  are 
now  under  the  protection  of  the  British  rajy  wilth  definite 
powers  and  rights.  In  the  Queen's  Proclamation  of  1858 
their  position  is  guaranteed  in  these  words:  "We  shall 
respect  the  rights,  dignity  and  honours  of  Native  Princes 
as  our  own ;  and  we  desire  that  they,  as  well  as  our  own 
subjects,  should  enjoy  that  prosperity  and  that  social 
advancement  which  can  only  be  secured  by  internal 
peace  and  good  government." 

The  policy  of  the  British  in  India  in  regard  to  the 
Native  States  may  be  divided  into  four  periods.  The 
first  is  that  known  as  the  policy  of  *  King-fence,'  or  non- 
interference and  non-intervention;  the  second,  tha*  of 
subordinate  isolation;  the  third,  that  of  subordinate 
alliance  or  co-operation ;  the  fourth,  or  present  policy, 
the  federal. 
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The  ring-fence    policy    prevailed    during    the    earlier 
days   of  the   Company.      At  first  the   Company  tried  to 
avoid    entangling*   itself    in    alliances  or  Avars. 
Fenc'enSor      Wars  were  forced  on  it  for  self-defence  against 
Non- inter-    Indian  rulers,  or  because  of  national  enmity, 
Policy.         e.^.,    against  the   French.        When   the  Com- 
pany  was   forced   into   war,    as   a   rule   it  was 
satisfied   when   it  had   demonstrated    its   superior   force. 
Thus     it    refused     to     annex     Oudh     after     Buxar;     it 
restored  Mysore   after   the    death   of    Tipu    Sultan ;    and 
it  reconstituted  the  Kingdom  of  Lahore  alter  the  First 
Sikh  War.     The  Company  tried  to  live  within  a  ring- 
fence.     As  long  as  it  was  free  to  carry  on  its  commercial 
activities,   it   did  not   particularly   care  who   ruled   out- 
side  that   fence.     Such    treaties    as    it    did    conclude    it 
regarded  as    treaties    made    with    sovereign    powers ;  it 
acted  for  many  years  as  if  it  were  under  the  Emperor 
at  Delhi.     But  when  the  Moghul  Empire  broke  up,  the 
Company   was   left      helpless.        The    Emperor  himself, 
Shah  Alam,  under  whom  it  exercised  its  activities,  was 
seized  by  the  Marathas.     In  the  ensuing  chaos,  it  per- 
force had  to  enter  the  lists  to  save  itself.     It  began  to 
regard  itself  as  at    sovereign    power    among    the    other 
sovereign  powers-  of  India. 

The  policy  of   the  ring-fence   gradually  gave  way  to 
that   of   subordinate   isolation.  Lord   Wellesley   from 

1798-1805  formed  alliances  with  some  of  the 
of  Sub-y  Rajput  States,  including  '  obedience '  in  his 
ordinate  treaties  as  well  as  alliance.  Lord  Cornwallis 
isolation.      dissolyed  some  of  Lor(j  Wellesley's  treaties,  but 

from  the  time  of  Lord  Hastings  to  the  Mutiny  (1813  to 
1857-58)  the  policy  of  subordinate  isolation  became  estab- 
lished. This  policy,  like  the  previous  policy,  was  dic- 
tated by  the  political  circumstances  of  the  two  greatest 
powers  in  India — the  Moghuls  and  Marathas.  The 
Maratha  power  broke  up  into  a  number  of  units,  witli 
no   unity.       The   Moghul   Empire  had   lost  all   its  real) 
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power.  Tiie  best  organised  power  in  India  was  the  East 
India  Company,  and  it  was  in  its  interests,  as  well  as 
in  the  interests  of  India  as  a  whole,  to  organise  a  stable 
government  which  could  guarantee  peace  to  the  whole 
of  India.  The  British  Parliament,  actuated  by  liberal 
principles,  had  supported  the  ring- fence  policy,  but  the 
ravages  of  the  Pindaris  brought  home  to  both  the  Com- 
pany in  India  and  the  Government  in  England  the  neces- 
sity of  settling*  the  affairs  of  the  Native  States. 

Lord  Hastings  extended  the  sovereignty  of  the  British 
government  over  the  whole  of  India  from  East  of  the 
Punjab  to  West  of  Burma.  Difficulties  arose  later  in  con- 
nexion with  the  subdivision  of  states  which  had  arisen 
as  the  result  of  the  break  up  of  both  the  Marat  ha  and 
Moghul  powers.  All  states,  small  and  large,  lost  their 
power  of  external  independence,  but  the  Company,  even 
if  it  had  the  wish,  had  not  the  agency  to  control  the 
domestic  affairs  of  the  states.  A  distinction  was  accord- 
ingly made  between  the  larger  states,  which  had  re- 
venues sufficient  to  bear  the  burden  of  internal  adminis- 
tration, and  the  petty  states,  whose  area  and  revenues 
were  so  small  that  they  could  not  with  any  efficiency 
administer  themselves.  Pull  civil  and  criminal  juris- 
diction was  given  to  the  first  class;  in  the  second  class, 
the  jurisdiction  was  divided  between  the  Company  and 
the  states.  The  main  object  of  this  policy  was  to  secure 
peace  and  good  government  within  the  states.  Such 
powers  as  were  not  exercised  in  the  smaller  states  by  the 
chiefs,  or  residual  powers,  were  and  are,  exercised  by  the 

Government  of  India. 

During  this  period  another  doctrine  was  carried  into 
effect — annexation  through  lapse.  In  the  earlier  period 
Annex-  the  Company  had  handed  back  conquered  areas 
Through  to  *^e  Previ°us  rulers.  With  the  growth  of 
Lapse.  the   British   power   the   need    for  consolidation 

became  apparent;  and  in  many  cases  consolida- 
tion was   impossible    because    blocks    of    Native     States 
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came  between  larger  areas  of  British  territory. 
In  many  cases  the  consent  of  the  Company  Gov- 
ernment was  necessary  to  the  succession  in  Native 
States.  The  Company  used  this  legal  instrument  to  take 
the  territories  into  their  own  hands :  in  other  words,  the 
succession  of  the  territories  '  lapsed  '  to  the  Company. 
The  reasons  behind  this  policy  were  two,  first,  the  con- 
solidation of  the  British  territories ;  second,  the  extension 
of  the  advantages  of  British  rule  to  the  inhabitants  of 
the  Native  States. 

After  the  complete  re-organisation  'of  the  gov- 
ernment following  the  Mutiny  the  policy  towards 
3.  policy  the  Native  States  changed.  The  Government 
ordinate  °^  InQ,ia  now  passed  to  the  Crown,  so  that  the 
Alliance  remnants  of  the  Moghul  royal  power  were  finally 
operation,  dispersed.  The  legal  supremacy  of  the  British 
Parliaonent  became  now  an  established  fact  over  the 
whole  of  India.  The  old  nominal  distinction  of  '  in- 
dependent '  lost  its  significance.  Even  the  word  "  state  ' 
is  a  misnomer:  for  the  Native  "States"  are  only 
"  states  '  byj  courtesy.  Sanads  of  adoption  and  suc- 
cession are  conferred  by  the  Government  of  India  on  the 
the  rulers  of  the  larger  states.  The  doctrine  of  lapse  is 
now  given  up,  and  the  rulers  are  confirmed  in  their 
positions  and  dignities.  Co-operation  is  encouraged  in 
administrative  work  of  all  kinds. 

The  present  relations  of  the  Government  of  India  with 
Native  States  are  governed  by  written  agreements,  tacit) 
consent,  and  usage.  In  the  most  of  the 
Relations,  treaties  made  with  the  Native  States,  custom 
or  usage  has  played  a  considerable  part.  In 
fact,  the  case-law  connected  with  these  treaties  has 
grown  to  such  proportions  as  to  raise  doubts  in  the  minds 
of  some  of  the  Rulers  as  to  the  real  value  of  the  treaties. 
The  Montagu-Chelmsford  Report  destroys  these  doubts 
by  outlining  the  beginnings  of  a  federal  organisation  for 
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India  in  which  these  states  will  play  their  proper  part. 
The  rights  ot  the  Native  States  are — 

1.  The  Government  ot  India  acts  for  them  in  relation 
to  foreign  powers  and  other  Native  States.  Thus  they 
The  Rights  are  secured  against  danger  from  without.  At 
of  Native     the  same  time  the  chiefs  are  guaranteed   that 

their  rights  as  rulers  will  be  respected. 

2.  The  inhabitants  of  Native  States  are  subject  to 
their  own  rulers.  Except  in  the  case  of  personal  jurisdic- 
tion over  British  subjects  and  residuary  legislation,  the 
ruler  of  the  states  and  their  subjects  are  free  from  the 
laws  of  British  India. 

3.  The  Government  of  India  intervenes  if  the  internal 
peace  of  the  States  is  seriously  threatened. 

4.  The  Native  States  participate  in  all  the  benefits 
which  the  Government  of  India  secures  by  its  diplomatic 
action,  and  by  its  administration.  They  secure  the 
benefits  of  the  postal  services,  railways,  commerce  and 
trade  of  British  India.  They  also  enjoy  free  inter- 
course with  British  India  both  in  commerce  and  in  the 
normal  relations  of  life.  Their  subjects,  notwithstand- 
ing the  fact  that  they  technically  are  'foreigners.'  are 
admitted  to  most  of  the  public  offices  in  India.  The 
rulers  or  inhabitants  of  Native  States  are  also  eligible' 
for  nomination  to  both  the  Indian  and  provincial  legis- 
latures. 

There   are    corresponding-  obligations    on    the    part    oi 
the  Native  States :  — 

Obligations    1.  The  non-interference  of  the  Government  of 
Natfve6  India  in  Native  States  implies  the  correspond- 

states.  ing  obligation  on  their  part  of  non-interference 

in  the  affairs  of  the  Government  of  India  or  provincial 
governments. 

2.  In  foreign  affairs,  the  principle  is  recognised  that 
the  authority  of  a  Native  State  does  not  extend  beyond 
its  own  boundaries.  The  rulers  of  the  States  cannot 
enter  into  diplomatic  relations   with    foreign    powers  or 
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other    Native    States.      The    employment    of   subjects   of 
foreign   powers  in  Native  States  is  subject  to  the  sanc- 
tion of  the  Government  of  India.     No  ruler  may  receive 
a  commercial  agent  of  a  foreign  power.     He  can  receive 
no  title  honour    or  salute    from    foreign    governments. 
He     can     issue     no     passports     to     his     subjects     for 
foreign    travel.        Commercial    treaties    and    extradition 
must  be  arranged  for  Native  States  by  the  Government 
of  India.     The  Government  of  India  is  also  responsible 
for  the  administration  of  justice  to  subjects  of  foreign 
states.     The  subjects  of  Native  States  are,  for  external 
purposes,  British  subjects,  and  participate  in  the  benefits 
accruing     therefrom.      The    boundaries    of    the    Native 
States,     for     international     purposes,     are     regarded    as 
British,  and,  as  they  enjoy  British  protection,  the  chiefs 
have  no  admiralty  lights  where  the  boundary  is  maritime. 
3.   In  their  dealings  with  other  Native  States  the  States 
are   subject  to  the  control  of  the  Government  of  India. 
This  course  was  made  necessary  by  the  likelihood  of  inter- 
State  quarrels  arising  through  old  animosities,  religious, 
-caste  or   family   differences.      This   condition    implies    a 
corresponding  obligation  in  the  Government  of  India  to 
adjust   differences  in   such   matters  as   boundaries,   inter- 
State  railways,   the   surrender  of  criminals  by  one   State 
to   another,  and  the  punishment   of   breaches  of  engage- 
ments between  States.     The  Montagu-Chelmsford  Report 
suggests     a    semi- judicial    Commission    on     which  _   the 
parties  will  be  represented,   for  the  settlement  of  inter- 
State  disputes. 

4.  It  follows  that  the  States  have  no  need  for  stand- 
ing armies,  save  in  so  far  a9  is  required  for  policy  pur- 
poses, personal  display,  or  for  co-operation  with  the 
armies  of  the  Crown.  Most  of  the  treaties  with  the 
Native  States  lay  down  (a)  that  they  must  not  embarrass 
the  militarv  defence  of  the  Empire,  which  implies  the 
limitation  of  the  numbers,  armament  and  equipment  of 
the  forces,  that  posts  in  the  interior  must  not  be  fortified. 
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and  that  there  should  be  no  arsenals  in  the  States:  (b) 
that  the  States  must  render  active  co-operation  in  secur- 
ing- the  efficiency  of  the  Imperial  army,  which  implies 
the  free  access  of  Imperial  forces  to  supplies,  and  the 
command  of  communications;  (c)  that,  in  times  of  emer- 
gency, they  must  take  the  part  assigned  to  them.  This 
duty  rests  partly  upon  treaties,  partly  on  loyalty  and  good 
understanding.  Before  the  Mutiny  two  types  of  forces- 
Subsidiary  and  Contingent — were  maintained.  Subsidiary 
forces  were  forces  of  the  Company  stationed  in  or  near 
the  territory  of  individual  States,  and  supported  by  con- 
tributions paid  by  the  chiefs.  Contingent  forces  were 
native  troops  raised  in  the  States,  for  use,  if  necessary, 
in  the  preservation  of  internal  order. 

With  the  changes  brought  about  by  modern  conditions 
of  warfare,  the  troops  of  the  States  have  been  reorganised. 
Th  Greater      efficiency.       better      equipment      and 

imperial  armament,  capacity  for  quick  mobilisation,  and 
Troops.  ability  to  act  on  a  pre-arranged  plan  are  now 
necessary.  To  secure  this  manv  of  the  larger 
States  now  maintain  Imperial  Service  Troops.  These 
troops  are  equipped  similarly  to  the  troops  of  the  Indian 
Army,  and  are  inspected  by  officers  of  His  Majesty's 
army.  They  are  recruited  from  the  States,  and  belong- 
to  the  States.  They  have  frequently  been  placed  at  the 
disposal  of  His  Majesty  for  service,  as  in  the  Great 
War. 

5.  In  internal  administration,  the  Crown  protects  the 
States,  grants  sanads  of  adoption  or  succession,  and,  in 
theory,  renounces  any  responsibility  regarding  a  ruler's 
dependents  or  servants.  In  practice  however,  the  Crown 
holds  itself  responsible  for  the  prevention  of  abuses  or 
anarchy  within  the  States.  The  Government  of  India 
may  even  assume  temporary  cfrarge  in  a  State;  the  Gov- 
ernor-General-in-Council,  subject  to  the  control  of  Par- 
liament, is  judge  of  the  necessity  of  such  a  pro- 
ceeding-.     The   Government    of    India  also   holds    itself 
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responsible  for  the  administration  of  a  State  as  trustee 
for  a  minor  ruler.  The  sub-division  of  States  by  inherit- 
ance, and  rebellion  due  to  disputed  successions,  are  both 
prevented  by  the  Government  of  India,  as  also  is  gross 
misrule.  Thus  arises  the  duty  of  each  State  to  avoid 
the  causes  of  interference. 

6.  The  States  are  expected  to  co-operate  with  the  Gov- 
ernment of  India  in  improvements  of  their  administrat- 
ive system  or  policy.  Such  co-operation  depends  mainly 
on  the  good  relations  prevailing  between  the  States  and 
the  Government  of  India. 

Special   jurisdiction   is    exercised  by   the    Government 
of  India  in  respect  to  British  subjects  in  Native  States, 
foreigners,   and  military  cantonments.     Where 
jurisdiction  ^ie   iaw   °^  British   India    confers   jurisdiction 
in    Native    over    British     subjects,    or    other    persons,    in 
foreign  territory,  that  jurisdiction  is  exercised 
by  the  British  courts  which  possess  it.     The  subjects  of 
European  Powers  and  the  United  States  are  on  a  similar 
footing.     Where  cantonments    exist    in  Native    States, 
jurisdiction  over    both  the    cantonments    and    the  civil 
stations  is  exercised  by  the  government  of  India. 

The   various    powers   which   the   Government  of    India 
exercises  in  the  Native    States    are    exercised    through 
officials     of     the     Government    of     India     or 
Agents"*5'     ^e    provincial    governments.       In    the    larger 
General,       states,     the     Government     of     India     is     re- 
presented by  a   Resident,   who  resides   in  the 
capital  of  the  State  and  is  in  close  touch  with  the  gov- 
ernment.    In  other  cases,  where  the  States  can  conveni- 
ently be  grouped  together,  as  in  Central  India  and  Raj- 
putana,    there    is    an    Agent   to    the    Governor-General, 
who  is  assisted  by  local  Residents  or  Political  Agents, 
according  to  the  size  and      importance     of  the      States. 
These  officials  are  the  sole  means  of  communication  from 
the  Darbars  of  the  Native  States  to  the  Political  Depart- 
ment of  the  Government  of  India,  to  other  Native  States, 
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and  to  officials  of  the  Government  of  India  throughout 
India.  But  they  are  not  merely  official  channels  ot 
communication.  They  advise  or  assist  in  the  general 
administration  of  the  States  in  which  they  are  posted. 
.Where  the  Native  States  are  under  provincial  govern- 
ments, duties  are  performed  by  Political  Agents,  if  the 
States  are  large  enough,  or  by  the  Commissioner  or  Col- 
lector of  the  Division  or  District  within  whose  territorial 
jurisdiction  they  lie,  if  the  States  are  small.  In  such 
cases  the  Commissioner  or  Collector  does  not  reside  in 
the  State,  but  he  usually  holds  his  Court  for  State 
purposes  within  the  boundaries  of  the  State.  The 
States  under  provincial  governments  are  largely  under 
the  control  and  care  of  the  Governor-General  at  the 
same  tnv.-e. 

The  internal  administration  of  the  States  varies  accord- 
ing to  the  size  of  the  State,  and  the  development  of  the 

people.  In  the  "larger  States  the  adrninis- 
internai  tration  is  conducted  largely  on  the  pattern 
ation.  ot    xJritisn     India.       lne    supreme    power    is 

vested  in  the  Ruler,  who  is  assisted  by 
an  Executive  Council.  Legislative  Councils  also  exist, 
composed  of  elected  and  nominated  members.  The  head 
of  the  administration  is  usually  known  as  the  Dewan, 
or  Chief  Minister.  These  States  have  also  a  full  iudi- 
cial  organisation.  The  administration  is  conducted  on 
the  principle  of  British  India  (sub-division  "by  districts, 
etc.).  Frequently  members  of  the  Services  "in  British 
India  are  sent  to  the  Darbars  of  the  Native  States  to 
assist  or  advise  in  organisation. 

4.   ,The  period  of   subordinate   alliance   and   co-opera- 
tion  is  now  in  the   process   of   giving  way  to  a  policy 

based  on  federal  organisation.  This  policy  is 
Federal  recommended  in  the  Montagu-Chelmsford  Ee- 
poiicy.  port.       The  points  of  contact  between   British 

India  and  the  Native  States  have  been  many. 
The  chief  factor  in  bringing  the  States  into  closer  union 
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with  British  India,  and  the  Empire  as  a  whole  was  the 
Great  War.  The  Native  States  co-operated  with  the 
Government  of  India  in  the  giving*  of  troops,  money,, 
material,  and  hospital  ships.  Their  acceptance  of  an 
Imperial  quarrel  as  their  own  has  indissolubly  bound 
them  up  with  the  Empire.  Apart  from  the  war,  the 
Native  States  have  had  many  other  connecting-  links  with 
British  India.  In  famine  relief,  in  their  general  adminis- 
tration, in  irrigation,  etc.,  they  have  derived  much  bene- 
fit from  British  India.  In  many  cases  tiiey  have  adopt- 
ed the  civil  and  criminal  codes  of  British  India.  They 
have  copied  the  educational  system,  and  in  cases,  such  as 
Baroda,  have  extended  it.  They  have  secured  the 
benefits  of  the  Indian  railways  and  telegraphy. 
They  have  co-operated  with  British  India  in 
matters  of  police  and  justice.  The  States  have 
likewise  advanced  in  their  own  constitutional  develop- 
ment with  the  similar  development  of  British  India,. 
as  shown  by  their  Legislative  Councils.  They 
are  likely  still  further  to  be  affected  in  the  'direc- 
tion of  representative  and  responsible  government,  when 
the  partially  responsible  Government,  of  India  is  in  full 
working  order.  "  Looking  ahead  to  the  future,"  says  the 
Montagu-Chelmsford  Report,  "  we  can  picture  India  to 
ourselves,  only  as  presenting  the  external  semblance  of 
some  form  of  '  federation.'  The  provinces  will  ulti- 
mately become  self-governing  units,  held  together  by 
the  Central  Government,  which  will  deal  solely  with 
matters  of  common  concern  to  them  all.  But  the  mat- 
ters common  to  the  British  provinces,  are  also  to  a  great 
extent  those  in  which  the  Native  States  are  interested — 
defence,  tariffs,  exchange,  opium,  salt,  railways,  and 
posts  and  telegraphs.  The  gradual  concentration  of  the 
Government  of  India  upon  such  matters  will  therefore 
make  it  easier  for  the  States,  while  retaining  the 
autonomy   which   they   cherish  in  internal   matters,      to 
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enter  into   closer  association    with   the   Central    Govern- 
ment if  they  wish  to  do  so." 

The  beginnings   of   a  federal  union   have   existed   for 
some  years  in  the  Chiefs'  Conferences  which   used  to  be 
summoned    every    year    by    the   Viceroy    for    the    dis- 
cussion   of    the     general    affairs  of    the    States.     This 
Conference      has    now    become    a    definite    Council    of 
Princes,   which  will  be  a  permanent  consultative  body, 
of   which  the  Viceroy  is  Chairman.        It  will   be  sum- 
moned   once  a    year,  or  oftener  if    necessary.     Of  this 
Council    there    is    a   Standing   Committee   to   which  the 
Viceroy  and  Political  Department  of  the  Government  of 
India  refer  matters  concerning  the  States.     This  Council 
is  representative  of  only  the    larger  States.     A   division 
of   states  has   been  made  between  those  which   exercise 
complete    powers   of    internal    control    and  those    which 
aire  only  a  few  acres  in  extent.       All  the  States  of  the 
first   class   have    direct   relations    with   the    Government 
of  India.     The  old  system  has  been  so  altered  as  to  pre- 
vent  duplication    or   re-duplication   of   channels  through 
which  some  States  can  correspond  with  the  Government 
of  India. 
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CHAPTER  XXIV. 
THE  GOVEBMENT  OF  FRANCE. 

1.       HISTORICAL. 

From  the  point  of  view  of  nationality  Fiance  is  one  of 
the  most  homogeneous  countries  in  the  world.       By  the 

re-incorporation   of   Alsace-Lorraine   in   France 

after  the  Great  War,  the  French  national  boun- 
Unification  claries  were  made  to  coincide  with  the  French 
oi  France,  population.     The     form      of      government      in 

France  is  usually  known  as  republican.  The 
First  Republic  was  established  after  the  French  Revolu- 
tion, but  by  that  time  the  national  boundaries  were  com- 
plete. The  unification  of  Fraaice  into  a  nation  was  the 
work  of  king-s.  Like  most  Western  nations,  France  was 
welded  together  out  of  a  number  of  independent  or  part- 
ly independent  elements.  The  original  "France"  was  a 
duchy  situated  round  about  Paris.  Surrounding  it  were 
manv  other  duchies  none  of  which  owed  allegiance  to 
the  Duke  of  Paris.  Gradually,  northwards,  south- 
wards, eastwards  and  westwards  the  Dukes  of  Paris  ex- 
tended their  authority  until  "France'  included  Nor- 
mancty,  Anjou,  Brittany,  Flanders,  Champagne,  Bur- 
gundy, Aquitaine  and  other  provinces. 

The     Roman     name     for    France    was    Gaul.       Under 
the  Romans,  Ga*ul  had  a.  unity  of  organisation  which  she 

lost  with  the  inrush  of  the  barbarian  conquerors 
Roman  (Visigoths,   Ostrogoths,  Vandals,  Burgundians, 

and  Lombards     and    others).     After    the     Western 

ian  Empire   of     Rome  ended   (in  476   A.   D.).    the 

Periods.  Franks,  a  people  of  Germanic  origin,  became 
the  most  powerful  of  the  invaders.  Under  Clovis  they 
defeated  several  of  the  other  peoples  who  had  settled  in 


POLITICAL  SCIENCE.  691 

Gaul.  Clovis  accepted  the  Christian  religion,  and  became 
a  strong  adherent  of  the  orthodox  Catholic  Church.  The 
othei  invaders  had  accepted  Christianity,  but  not  the 
creed  of  the  Catholic  Church.  Clevis's  acceptance  of 
the  Orthodox  Church  gave  him  the  support  of  the 
Church,  a  fact  which  helped  him  even  more  than  mili- 
tary foice.  The  dynasty  of  Clovis  is  known  in  history 
as  the  Merovingian  dynasty. 

Despite  the  efforts  of  Clovis  the  Merovingian  dynasty 
was   not    able    to    organise    France    strongly    enough    to 
secure  stability.     After  Clevis's   death    France 
carioving-    sPlrt    into   three    main    parts. — the  Burgundian 
*an.  Kingdom,  in  the  South,  Austrasia  in  the  North- 

East  (from  the  Meuse  to  beyond  the  Rhine), 
and  Neustria,  in  the  South  and  West.  Many  bitter 
struggles  took  place  between  these  kingdoms,  and  the 
Merovingian  Kings  were  too  weak  to  cope  with  the 
troubles.  They  lost  their  power  and  prestige,  and  ulti- 
mately the  dynasty  was  replaced  by  the  Carlovingian, 
the  founder  of  which  was  King  Pepin  (T52 — 768).  The 
earlier  Carlovingians  were  really  '  mayors  '  or  court 
officials  of  the  Merovingians,  but  as  mayors  they  really 
ruled  France,  owinc  to  the  weakness  of  the  Merovingians. 
These  earlier  mayors,  the  chief  of  whom  were  Pepin  of 
Heristal  and  Charles  Martel,  unified  France  by  beating  the 
Neustrians,  and  the  Mahommedan  power  in  Spain.  Charles 
the  Great  (Charlemagne),  the  son  of  King  Pepin,  extend- 
ed his  sway  over  practically  the  whole  of  Europe.  He 
conquered  the  Lombards  (hence  his  title  '  King  of  the 
Franks  and  Lombards  "),  Bavaria,  the  Avars  of  Hungary, 
and  the  Moslem  Kingdom  in  Spain,  and  in  800  was 
crowned  by  the  Pope  as  '  Emperor  of  the  Holy  Roman 
Empire.'  After  his  death  his  successors  were  unable  to 
keep  his  Empire  together.  In  843  the  Empirei  was  divid- 
ed into  three — the  West  (France),  the  East  (Germany), 
and   the    middle    Kingdom   (Lorraine).     From   this    time 
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the  name  France  came  into  being,  but  at  first  it  was  only 
one  of  the  several  duchies  in  what  is  now  France. 

The  Carlovingians  suffeied  the  same  fate  as  the  Mero- 
vingians.       With    the    decay    in    power    of    the    kings 
the  feudal  powers  of  the  great  territorial  nobles 
The  advanced.       In  987  the  most  powerful  of  these 

period.  nobles,  Hugh  Capet,  became  King,  thus  found- 
ing the  third  French  dynasty.  Louis  the  Fat 
(1108 — 37)  consolidated  the  work  of  the  earlier  Capetian 
Kings  by  taking  a  definite  stand  against  the  great  feudal 
lords.  Feudalism  had  developed  in  France  to  such  an 
extent  that  the  country  was  a  series  of  semi-sovereign 
feudal  states.  Each  g-reat  noble  surrounded  himself  with 
nobles.  Personal  freedom  was  synonymous  with  mili- 
tary service.  The  old  Frankish  freemen  were  swamped 
in  the  new  privileged  military  classes,  and,  it  was  the  side 
of  this  class  that  Louis  the  Fat  championed  agaiimst  the 
feudal  chiefs.. 

Although    the  feudal   system  reached   its  highest   per- 
fection in  France,   certain  non-feudal  elements  continu- 
ed to  live  in  spite  of  the  feudal  magnates.     It 
Non-  must  be  remembered  that  the  Frankish  peoples 

Elements,  brought  from  Germany  ideas  of  local  self-gov- 
ernment which  could  not  easily  be  suppressed 
by  the  feudal  system.  These  ideas,  moreover,  frequently 
suited  the  convenience  of  the  great  feudal  overlords. 
These  feudal  lords  used  to  grant  charters  of  local  self- 
government  to  rural  areas  or  communes  lying-  within 
their  dominions.  These  charters  were  similar  to  modern 
constitutions.  They  allowed  the  communes  to  admin- 
ister their  own  affairs  through  their  own  officers  within 
certain  limits.  The  feudal  obligations  of  the  commune, 
of  course,  were  set  in  the  forefront,  but  along  with  these 
obligations  went  a  certain  amount  of  real  self-govern- 
ment.    A  general  assemblv     of  the  commune  regulated 
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the  affairs  of  the  commune.  It  gave  authority  to  execu- 
tive officers,  who  were  responsible  to  it.  These  officers, 
under  the  general  assembly,  administered  communal  pro- 
perty, police  and  taxes;  they  were  also,  responsible  for 
the  communal  feudal  obligations. 

More  important  were  the  privileges  granted  to  the 
towns.  Towards  the  end  of  the  eleventh  century  many 
towns  began  to  acquire  privileges,  but  their 
The  Non-  privileges  made  them  much  more  independent 
Towns.  than  the  communes.  The  communes  had  been 
granted  self-government  largely  because  their 
organisations  carried  out  the  wishes  of  the  feudal  over- 
lord. The  towns,  on  the  other  hand,  were  more  inde- 
pendent. They  were  of  two  types — Roman  and  non- 
Roman.  The  Roman  municipalities  were  those  which 
had  been  founded  and  organised  by  Rome  but  which  had 
been  conquered  by  the  Franks.  The  Franks  did  not 
interfere  with  their  form  of  government.  They  allowed 
the  Roman  organisation  to  continue,  but  they  added  ele- 
ments to  it  which  still  further  strengthened  the  towns. 
The  Roman  organisation  was  aristocratic,  whereas  the 
Franks  introduced  the  democratic  spirit.  The  Christian 
religion,  moreover,  helped  the  democratic  idea  not  only 
by  its  spirit  but  by  the  fact  that  many  of  the  towns 
became  the  seats  of  Bishops  who  courted  popular  favour 
in  their  struggles  with  the  feudal  magnates.  These 
towns  were  non-feudal. 

In  the  north,  however,  arose  a  class  of  feudal  muni- 
cipalities. The  towns  agitated  for  privileges,  and  like 
Feudal  ^ne   communes,   they   received    charters    which 

Towns.  gave  them  a  considerable  measure  of  self-gov- 
ernment though  they  did  not  sever  the  towns  from  the 
control  of  the  feudal  barons.  The  charters,  like  those 
of  the  commune,  insisted  on  the  usual  feudal  duties,  these 
duties  being  exercised  through  the  Provost  (in  French, 
Prevot)  who  was  the  representative  of  the  feudal  baron. 
The  forms  of  municipal  government  were  not  everywhere 
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the  same.  Sometimes  there  was  one  body  which  elected 
tHe  magistrates  which  were  responsible  to  it:  sometimes 
there  were  two  bodies — an  assembly  of  the  citizens  and 
an  assembly  of  notables,  the  former  a  legislative,  the 
latter  an  executive  body.  But  their  powers  and  privi- 
leges were  much  the  same.  They  elected  their  own 
officials,  administered  their  own  justice  and  police; 
they  also  levied  their  own  taxes  as  well  as  the  taxes 
necessary  to  pay  the  feudal  dues. 

The  Kings  in  their  struggles  with  the  barons,  courted 
the  municipalities,  and  secured  their  support  against  the 
territorial  barons.  With  tlhe  growth  of  the  kingly 
power  the  centralisation  of  the  monarchy  ultimately  led 
to  the  destruction  of  the  self-government  which  had 
helped  to  support  it. 

Under  Philip   Augustus  (1180-1228)  the   French  mon- 
archy was  still  further  strengthened.       He  consolidated 
France  by  driving  out   the  English   from  Brit- 
Deveiop.        tanv5     Normandy,     Maine,     Anjou,    Touraine, 
™ent  and  part  of  Poitou.        He  also  supported  the 

Monarchy,  towns  against  the  feudal  nobles,  and  material- 
ly strengthened  the  organisation  of  the  central 
government.  Under  Xing  Louis  IX,  known  as  St.  Louis 
(1226-70),  the  kingship  became  still  stronger.  St.  Loui* 
kept  the  nobles  well  under  control,  and  devoted  himself 
to  internal  reform.  The  most  notable  of  his  reforms  was 
the  encouragement  given  to  the  Parliament  of  Paris,  a 
legal  corporation,  which  became  his  chief  instrument  for 
fighting  the  feudal  nobles.  He  also  laid  the  basis  of  the 
later  centralised  absolute  monarchy,  by  establishing  the 
Bailiffs  and  Provosts  throughout  France  as  the  direct 
agents  of  the  central  government.  These  officials  were 
made  subordinate  to  the  Parliament  of  Paris.  Under  his 
grandson,  Philip  the  Fair,  who  came  to  the  throne  in 
1285,  the  royal  power  of  the  Capetian  house  reached  its 
zenith.  Philip  is  noted  in  history  chiefly  for  his 
struggle   with   the   Pope.       This   struggle  caused   Philip 
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not  only  to  lean  on  the  Parliament  of  Paris  but  to  cafll 
together,  in  1302,  the  States-General. 

The  first  States-General  in  many  respects  resembled 
Edward  I's  Parliament  of  1295  in  England.  The  name 
States-General  arises  from  the  three  '  estates  ' 
ceneral|?tes  or  c'lasse«  which  were  represented — the  nobles, 
clergy,  and  commons.  In  1302  for  the  first 
time  the  '  third  estate '  of  Commons  was  represented. 
But  the  States-General  proved  to  be  more  an  instrument 
of  convenience  for  the  king  than  a  vital  and  organic  part 
of  the  machinery  of  government.  When  the  king  finally 
established  centralised  royal  authority  against  the  feudal 
barons,  so  far  as  he  was  concerned  the  function  of  the 
States-General  was  over.  He  summoned  it  irregularly, 
at  his  own  pleasure,  and  while  he  listened  to  its  advice 
he  was  not  compelled  to  carry  out  its  decisions.  Each  of 
the  three  estates  deliberated  separately.  Each  gave  its 
own  grievances  or  advice.  The  onlv  meeting-  they  had 
in  common  was  the  opening  meeting  when  they  were  form- 
ally addressed  by  the  King.  The  States-Genera]  never 
achieved  the  power  of  the  English  Parliament.  Tt  was 
advisory,  not  legislative;  but  it  served  a  useful  function 
In  giving  the  appearance,  if  not  the  reality,  of  constitu- 
tional government.  For  three  centuries  after  1302 
France  developed  not  towards  constitutional  or  parlia- 
mentary government  but  towards  absolutism. 

The  States-General  of   1302  was  preceded  by  the  pro- 
vincial Estates.     These  provincial   Estates  were  original- 
ly feudal  in  character.     They  were  in  all  pro- 

Tha  babilitv    summoned   by    the      overlords  to   help 

Provincial      ±1  ■,'         •    •  1    •  7         t  •  •  •■  _■ 

Estates.         them  hy  giving  advice  and  making  suggestions. 

The  provinces  which  had  such  '  Estates  '  were 
known  as  Estate-Provinces  (French,  Pays  d'Etats).  After 
the  decay  of  feudalism  these  provincial  estates  were  sum- 
moned at  the  king's  will.  They  were  given  powers  only 
in  so  far  as  it  suited  the  central  administration  to  give 
them  powers.     They  bought  the  righl  to  collect,  and  assess 
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the  taxes  demanded  by  the  central  government,  and  they 
were  allowed  the  right  to  levy  taxes  for  local  pur- 
poses. They  had  no  definite  function  apart  from  the 
royal  will ;  but  like  the  States-General  they  kept  alive 
the  form  of  self-government. 

The  royal  struggle  against  the  feudal  barcns  resulted  in 
the  centralisation  of  all  administrative  agencies  in  Paris. 

In   the  days  of   the  Capetian   kings  the  chief 
{salion'         officers  of  government  were  feudal  in  name  and 

character — the  Chancellor.  Chamberlain,  Senes- 
chal, Great  Butler,  and  Constable.  Justice  was  dispens- 
ed by  a  Feudal  Court,  composed  of  the  chief  feudatories! 
of  the  Crown.  This  court  was  a  taxing  and  administra- 
tive as  well  as  a  judicial  body.  With  the  growtE 
of  France  the  duties  of  this  council  increased.  It  was 
subdivided  into  sections,  each  section  being  responsible 
for  a  branch  of  administration.  Philip  the  Fair  separated 
its  functions  into  committees.  The  political  functions 
were  assigned  to  the  Council  of  State,  the  judicial  func- 
tions to  the  Parliament  of  Paris,  the  financial  functions 
to  a  Chamber  of  Accounts.  The  old  feudal  officials  were 
merged  in  these  new  administrative  agencies,  according 
to  their  previous  functions. 

'After  Philip  the  Fair,  the  Capetian  kings  declined  in 
power.    Philip's  three  sons,  each  of  whom  became  king, 

were  not  able  to  cope  with  either  internal  poli- 
Th«j  .  tics  or   external   dangers.        With   Philip  VI. 

Dynasty.       (1328-1350)  came  the  Valois  house,  the  question 

of  the  succession  leading  to  the  Hundred  Tears 
War:  but  it  was  not  till  Louis  XI  (1461-1483),  that  the 
iroyal  power  again  asserted  its  supremacy.  Louis  crushed 
the  nobles,  strengthened  the  Parliament  of  Paris,  and,  by 
subduing  the  powerful  Duke  of  Burgundy,  Charles  the 
Bold,  whose  great  territorial  possessions  made  him  a 
serious  rival  to  the  king,  dealt  the  deathblow  to  feudal- 
ism.    From  the  reign  of  Louis  XT    to  those  of  the  first 
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two  Bourbon  kings,  Henry  IV  (1589-1610)  and  Louis 
XIII.  (1610--1643),  Trance  was  torn  between  internal 
quarrels  and  external  dangers.  The  struggles  between 
the  Churches,  with  the  destructive  religious  wars,  fell 
in  this^  period.  With  Louis  XIII  and  Louis  XEV 
(1643-1715),  the  monarchy  reached  its  summit  of  power. 
During  this  period  the  States-General  had  a  fitful 
existence.  Two  kings,  Francis  I  and  Henry  II,  did 
not  summon  them  at  all.  When  they  were 
position  summoned  during  the  religious  wars  they 
state"  were  so  dominated  by  religious     passion     that 

General.  they  were  not  taken  seriously.  They  ruined 
their  own  position  so  much  by  internal  dissen- 
sions that,  after  the  death  of  Henry  IV  (the  first  of 
the  Bourbon  dynasty)  in  1610,  they  did  not  again  re- 
appear till  1789.  The  derelict  functions  of  the  States- 
General  were  to  some  extent  assumed  by  the  Parliaments 
or  legal  bodies.  These  Parliaments  registered  the  laws 
of  the  country,  and  they  took  it  upon  themselves  occa- 
sionally to  refuse  registration.  Such  refusal  was  ac- 
companied by  reasons,  and  as  such  was  looked  on  by  the 
kings  as  advice.  But  the  Parliaments  claimed  to 
be  lineal  descendants  of  the  Prankish  assemblies,  and 
demanded  a  voice  in  the  government.  Their 
claim  was  supported  by  the  fact  that  they  had  been  able 
to  exercise  powers  during  the  minorities  of  kings  or 
regencies.  Louis  XIV,  however,  suppressed  these  claims. 
He  passed  an  ordinance  making  it  compulsory  for  the 
Parliaments  to  register  the  laws  sent  to  them  without 
modification. 

Under  Louis  XIII  and  Louis  XIV,  with  their  famous- 
ministers,    Richelieu,    Mazarin,    and    Colbert    the    whole 
administrative  system  of  Prance  was  changed. 

Tntendant     *'le  cen^ral  figure  in   the  new  system  was  the 
intendant.        Before  the   intendants  were  insti- 
tuted, the  provinces  had  been  ruled  by  governors,  whose 
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authority  was  tempered  by  the  provincial  estates   (where 
they   existed),    or  the    politico-legal   parliaments.        The 
intendant  superseded  these.       He  became  the  complete 
master  of  the  provinces,  and,  as  he  ruled  directly  from 
the  central  government,  the  system  of  government  was 
a    complete  administrative    centralisation.        The   inten- 
dant was   directly  appointed   by  the    King,  and   all   the 
provincial   officials   were    directly    under    the    intendant. 
Local  privileges  were  abolished,  elections  ceased.     Even 
the  local  tribunals  of  justice  gave  way  to  special  tribu- 
nals called  at  the  King's  pleasure.       The  King's  Council 
in  Paris  ruled  France  by  orders-in-council.       The  chief 
agent   of   the  council,    the  manager  of  France,   was   the 
Comptroller-General,    through     whose    hands   all   affairs, 
great  and  small,  had  to  pass. 

From  the  reign  of  Louis  XIV  to  the  Revolution  there 
were     two    more    kings,     Louis    XV    and    Louis     XVI. 
During   the    reign   of   Louis    XV.    the    founda- 
position        tion     was     laid     for     the     Revolution.       The 
£ev°orieuti5n.   people    were  oppressed    and    impoverished;   the 
King   squandered  the  resources  of   the  country 
in  evil  living T  the  nobility  and  clergy  lost  their  hold  oil 
the  people;  and  a  school  of  thinkers  arose  which  assailed 
the   basis  of  the   existing   social  and    political   structure. 
The  theories  of  Bousseau,  in  particular,  had  great  effect, 
particularly  as  the  people  were  willing  to  listen  to  any- 
one who  had  a  plan  to  relieve  them  from  their  woes.     In 
spite  of  the  prevailing  discontent,  no  democratic  institu- 
tion was  able  to  cope  with  the  central  authority.        I  he 
Parliament  of    Paris    tried  to  regain    its  ascendancy    by 
refusing  to  register  the  edicts  of  the  King,   but  it  was 
abolished  in  1771.  Louis  XVI,  after  a  series  of  fruitless 
Struggles  at  reorganisation,  finally    in  1788,  as  a  measure 
of    desperation    summoned     the     long     dormant  .  Stages- 
General         The  opening   of   this   States-General   m    1,8.) 
was  the  real  beginning  of  the  French   Revolution. 
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The  Revolution    destroyed   the    whole   of    the    previous 
system   of  government.        But   the  revolutionaries  found 

destruction  more  easy  than  construction.     The 
Revolution.  States-General   from  1789  to  1791   changed   its 

name  twice.  First  it  became  the  National  As- 
sembly ;  then  it  became  the  Constituent  Assembly.  As  a 
constituent  assembly  it  drew  up  a  new  constitution  for 
France.  With  the  new  constitution  and  the  re-organisa- 
tion of  government  the  Revolution  seemed  over,  but  a 
series  of  events,  concerned  partly  with  internal  and  partly 
with  foreign  policy,  led  to  a  still  greater  upheaval.  From 
1792-1795  the  Convention  ruled  France.  It  beheaded  the 
ex-King  and  ex-Queen,  abolished  Christianity,  the  Cal- 
endar and  many  other  things.  Through  the  Committee  of 
Public  Safety  the  popular  revolution  passed  into  the 
Reign  of  Terror,  the  most  bloody  despotism  in  history 
till  the  recent  Russian  Revolution.  The  Convention  gave 
way  to  the  Directory,  which  was  succeeded  by  the  Con- 
stitution oif  the  year  VIII,  the  head  of  the  government 
being  Napoleon,  who  after  a  period  as  First  Consul, 
became,   in   1804,    Emperor  of   the  French. 

To  Napoleon  belongs  the  credit  of  re-organising  France 
on  a  stable  basis.  The  revolutionaries  had  not  des- 
troyed the  centralised  system  of  the  kings. 
Napoleon.  They  failed  to  recognise  that  true  popular  gov- 
ernment depends  mainly  on  local  self-government. 
Their  attempts  ended  in  despotism.  This  despot- 
ism Napoleon  carried  on,  but  he  placed  it.  on  a 
plain,  straightforward  basis.  For  the  various  Councils 
and  Committees  of  the  Revolution  he  set  up  single  execu- 
1ive  officials,  with  advisory  councils.  He  divided  the 
country  into  areas  of  government  known  as  departments. 
These  departments  were  first  established  by  the  Constitu- 
ent Assembly,  which  tried  to  obliterate  the  old  boundaries 
of  feudalism  and  privileges.  In  so  doing  it.  enabled 
Napoleon  to  work  out  the  most  logical  and  most  simple 
system  of  government  in  the  world. 
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in  spite  of  the  frequent  changes  in  both  the  personnel 
and  the  form  of  government,  the  advance  of  liberal  forms 
of  government  was  aissured.  Louis  XYIII,  who 
eiopement.V"  s^'ceeded  Napoleon,    gave  his   assent  to  as  bi- 
cameral legislature,  and  to  the  responsibility  of 
his  ministers  to  the  legislature.     Napoleon  III  tried  to 
revert  to  the  old  absolutism,  but,  coupled  with  the  defeat 
of  France  in  the  Franco-Prussian  "War  of  1870,  his  at- 
tempt cost  him  his  throne,  and  was  the  immediate  cause 
of  the  present  French  constitution.     Napoleon's  fall  led 
to  the  Third  Republic.       The  leaders  of  the  Revolution, 
in  1871,   called  a  National     Assembly.       This  National 
Assembly  was  representative  of  all  political  parties,  but 
the      majority      was      monarchical.       The      monarchical 
party,  however,  was  divided  within  itself  on  the  question 
as  to  which  royal  house  should  succeed  to  the  throne.     A 
compromise  was  the  result,  and  the  Assembly  drew  up  a 
constitution  for  a  republican  form  of  government.      The 
constitution  was  finally  promulgated  in  1875.     This  con- 
stitutioT\  has  been   partiaillv  modified  on  four  occasions. 
but  it  is  substantially  the  basis  of  the  present  system  of 
Government  in  France. 

2.     The  present  Government  of  France. 

Tn    drawing    up    the   Constitution,    the    Assembly     of 
1871-76  made    a    distinction   between    constitutional   and 
organic  laws.     The  constitutional  laws  were  to 
Th*   con.     ke  SUDject  to  u<  special  process  of  amendment; 
St,tUt,°n"     the     organic    laws    were    left    to    the    ordin- 
ary   legislative    process    by    the    two    Houses     of    the 
legislature.       The     constitutional     laws     of  1875     gave 
the    outline    of    the    machinery    of     government'.     The 
legislature    was    to    consist    of    two     houses,   a   Senate 
and      Chamber     of      Deputies.        The      Executive      was 
to    be    vested   in    a    President.     The    relations    of    the 
Houses   to  each  other;   the   election    and   powers  of   the 
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President,  and  his  relation  to  the  Houses,  were  definitely 
stated;  but  the  election  of  Deputies  and  other  matters 
were  regarded  as  organic  laws.  In  1884  an  amend- 
ment was  passed  which  repealed  the  constitutional  law 
affecting  the  Senate,  and  made  its  organisation  and 
authority  a  matter  of  organic  law. 
_  The  legal  sovereignty  of  France  is  vested  in  the 
National  Assembly.  The  National  Assembly  is  the  joint 
The  meeting     of     the     Senate     and    'chamber     of 

Rational       Deputies.     The  Senate  and  Chamber  for  ordin- 
ary purposes  meet  in  Paris.       As  a  National 
Assembly  they   meet  in  Versailles.     The   National   As- 
sembly meets  to  transact  the  business  for  which  it  is 
summoned,   and   at   once   adjourns.        It  cannot   sit   for 
longer   than    an    ordinary    legislative   session,    which    is 
five   months.        It   is    forbidden   by    the   Constitution   to 
repeal  the  republican  form  of  'government,   but  by  the 
Constitution  it  has  power  to  repeal  the  law  which  for- 
bids it. 

The  National  Assembly  has   two   functions:    (a)    the 
revision     or  •  amendment     of     the     Constitution,      and 

(b)      the     election      of      the     President.        A 
"unctions,     ^e^ision  of  the  Constitution  takes  place  when 

the  two  Houses  of  the  legislature  are  agreed 
that  a  revision  is  necessary.     The  Houses  separately  con- 
sider the  points  of  revision,  and  as  far  as  possible,  try  to 
know  each  other's  views.      Once  the   Houses   agree,   the 
suggested  revision  comes  before  the  National  Assembly. 
For   constitutional    amendment   and    the    election    of    a 
President  alike,   an  absolute  majority  vote  is  sufficient. 
The  Houses  are  the  judges  of  their  own  constitutional 
powers.     In   this   respect   France  is    like    England,   and 
diametrically   opposed   to  the  United   States,  where  the 
Courts   decide  the  constitutional  powers  of  the   legisla- 
tures. 
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The  Senate  is  composed  of  three  hundred  members. 
They  are  elected  for  nine  years  from  citizens  of  fortv  vears 
of  age  or  above.     One-third  retires  even-  three 
Legislature:  vears-         ine    system    of    election   is    indirect. 
The  senate.  The  elections        are      made      on      a      genera*! 
ticket      by      an     electoral     college      which     is 
composed     of     (a)     delegates     chosen     by     the     Muni- 
cipal    Council     of     each     commune     in     proportion     to 
the     population,     and     (b)     of     the    Deputies,     Council 
lors-General    and    District  (Arrondissement)    Councillors 
of  the  Department.     In  case  of  a  vacancy,  the  depart- 
ment  which   elects    the    new    senator   is   decided   by  lot. 
By  the  1875  law  seventy-five  Senators  were  to  be  elect- 
ed  by  the    United    Chambers,    but  the    amendment  of 
1884  abolished  this   in  favour  of  election  by  the  elec- 
toral   college.     No  member  of  the     family  of    deposed 
French    dynasties  can  sit  in    either    the    Senate  or  the 
Deputies,  or  lower  house. 

Legally  the  Senate  has  equal  powers  with  the  Cham- 
ber  of    Deputies,    except    in   money   bills.      Money  bills 
powers  of     n^st   originate  in   the  Chamber  of   Deputies, 
the  though    the    Senate    may    amend    them.       In 

actual  practice,  as  in  most  modern  govern- 
ments, the  bulk  of  power  lies  with  the  Chamber  of 
Deputies,  or  lower  house. 

The    Chamber    of    Deputies    is    elected    by    universal 
manhood  suffrage,  for  four  years.    Each  citizen  twenty- 
one  years  of  age,  not  actually  in  military  ser- 
The   Cham-  vice,   who  can  prove  six  months  residence  in 
Deputies.      any    one    town   or    commune    and   who    is    not 
otherwise   disqualified,   has   a  vote.     Deputies 
must,     be     citizens     not     under     twenty-five     years     of 
affe.     The  system  of  election  is  by  general  ticket,  with 
proportional  representation.     Previous  to  1919  the  elec- 
tion was  by  districts  each  elector  voting  for  one  Deputy 
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only  (scrutin  d'an'ondissement).  At  least  five  days  betore 
the  elections  each  candidate  must  make  a  de- 
claration stating  in  which  constituency  he  intends  to 
stand.  He  can  stand  for  one  only,  and  votes  given  to 
him  in  another  constituency  are  void.  At  the  first  poll, 
to  secure  election,  a  candidate  must  have  an  absolute 
majority  and  a  number  of  votes  equal  to  one-fourth 
the  number  of  electors.  At  a  second  poll  a  relative 
majority  suffices. 

At   present  the    Chamber    consists    of    602    Deputies. 
The  basis  of  election  is  that  each  arrondissement  is  given 
one  Deputy,   but  if  its  population  exceeds   100,000  it  is 
divided  into  two  or  more  constituencies.     The  principal 
colonies      are      entitled      to      representation.       Algiers 
has.  five   seats:      Cochin-China,     Senegal,      the     Trench 
possessions   in   India,   and  others,   have    one    each.     The 
dates  of  elections  are   fixed   by   the  President "s   decree. 
The  President  must  order  an  election  within  sixty  days, 
or   (in  the   case  of  dissolution)   within   two   months   of 
the    expiration  of  the    Chamber.       The  new    Chamber 
must  assemble  within  ten   days  following  the   election. 
At     least     twenty     days     must  separate  the  President's 
decree  and  the  day  of  election. 

The  members  of  each  House  are  paid  for  their  duties, 
and,  on  payment  of  an  annual  sum,  can  travel  free  on 
all  railways. 

The  President  is  the  head  of  the  Executive.  He  is 
elected  for  seven  years,  by  a  majority  of 
President  v°*esj  iQ  the  National  Assembly.  No  age 
limit  is  laid  down :  any  French  citizen  may 
be  elected,  provided  he  is  not  a  member  of  a  French 
royal  family.  He  promulgates  the  laws  of  the  Cham- 
bers and  ensures  their  execution.  He  selects  his  minis- 
ters from  the  Chambers,  or  sometimes  fronn  outside. 
He  has  the  power  of  appointing  and  removing  all  offi- 
cers in  the1  public  service.     He  lias  no  veto  on  legisla- 
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tion.   but  can  send    a   measure  back   to   the   Houses  for 
reconsideration.     He  can  adjourn  the  Chambers  at  any 
time   for   a  period   not   exceeding   one   month,    but   he 
cannot  adjourn  them  more  than  twice  in  the  same  ses- 
sion.    He  can  close  the  regular  sessions  of  the  Houses 
when  he  likes  after  they  have  sat  five  months.     Extra 
sessions  he  can  close  at  any  time.       With  the  consent 
of  the  Senate  he  can  dissolve  the  Chamber  of  Deputies. 
He   must   order  new   elections   to   be    held   within   two 
months  of  the  dissolution,  and  must  convene  the  Houses 
within  ten  days  after  the  election.     He  has  the  right  of 
pardon.     He   concludes  treaties  with     foreign     Powers, 
though    treaties    affecting    the    area  of    France,    or  of 
French  Colonies,   require   the  approval  of  the   Legisla- 
ture.    He   can   declare  war  with  the  previous  assent   of 
both  Chambers.     He  is  responsible  only  in  case  of  high 
treason,  in  which  case  he  is  impeached  by  the  Chamber 
of  Deputies  and  tried  by  the  Senate. 

The  French  Cabinet  is  composed  of  ministers.     The 
same    ministers    also    form    the    Council    of  Ministers. 
The    Cabinet    and    Council  of    Ministers    thus 
cabinet  and  have  the  same  peisonnel;  but  there  is  a  sharp 
Ministers,     distinction       between       the      one       and       the 
other.       As  a  Cabinet,  the  ministers  are  select- 
ed from  the  Houses  of  the1  Legislature.     They  represent 
the    Chambers.     Sometimes     outsiders     are     chosen   for 
Cabinet  positions;  but  whether  members  of   the  Cham- 
bers or  not   they   can  attend   the   meetings   and    take  a 
privileged  part  in  debate.     A  minister  cam  speak  at  any 
time,  though  he  can  vote  only  in  the  chamber  of  which 
he  is  a  member.     The  ministers  are  responsible  to  the 
Chambers  by  law,  not  only  by  custom,  as  in  England. 
They  can  hold  office  only  so  long  as  they  command  the 
support    of  the    Houses,    or,    more   particularly,    of  the 
Chamber  of  Deputies. 
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As  a  Council  of  Ministers  the  Ministers  are  the  nomi- 
nees of  the  President.  They  sit  as  u  Council  in  the  pre- 
sence ot  the  President,  under  a  President  of 
council  of  ^ouucil  chosen  by  themselves.  As  a  Council 
Ministers,  its  duty  is  to  exercise  general  supervision  over 
tlie  execution  of  the  laws.  In  case  of  the 
death  or  resignation  of  the  President,  the  Coun- 
cil acts  till  a  successor  is  appointed.  The  Council  is  a 
definite  legal  body,  whereas  the  Cabinet  is  not. 

The  twofold  aspect  of  the  same  body  is  really  the  key 
to  its  relations  with  the  President.  As  a  Council  of 
Ministers  the  body  is  the  servant  of  the  Pre- 
The  Re-  sident.  As  ai  Cabinet,  it  is  his  master.  The 
President,'  President  must  choose  ministers  who  command 
cabinet  the  support  of  the  .legislature,  else  the  adminis- 
councii  of  tration  could  not  be  earned  on.  Every  decree 
■"misters,  of  the  President  must  be  countersigned  by  the 
Minister  whose  department  it  affects.  Not 
only  so,  but  most  presidential  decrees  involve  the  expen- 
diture of  public  money  which,  brings  them  within  the  pur- 
view of  the  Chambers.  Even  the  President's  salary  and 
allowances  depend  on  the  budget,  which  is  presented  by 
the  Minister  of  Finance  and  passed  by  the  Chambers. 

The  same  is  true  of  the  official  patronage  of  the  Pre- 
sident. Appointments  to  the  public  service  require  the 
countersignature  of  Ministers,  which  practicably  means 
that  appointments  are  in  the  hands  of  Ministers.  In 
France  the  number  of  appointments  at  the  disposal  of 
Ministers  is  greater  than  in  America,  but  the  'spoils 
system  '  of  America  has  not  been  repeated  in  France, 
though  the  temptation  is  greater,  owing  to  the  depend- 
ence of  French  Ministers  on  the  Chambers. 

The   number,  of  Ministries   varies    from   time   to   time. 

Normally     there     are     twelve — the     Ministers  of     War: 

Justice:  The  Interior:  Foreign  Affairs:  Marine; 

Ministries.    Finance;  Colonies:  Public  Instruction;   Public 

Works:    Commerce,    Industry    and    Post?    and 

c2 
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Telegraphs ;  Agriculture  and  Supplies ;  and  Labour.  Two 
more  were  added  as  a  result  of  the  great  war — Recon- 
struction and  the  Liberated  Territories. 

Bills  may  be  proposed  either  by  Ministers  (in  the  name 
of  the  President)  or  by  private  members.  They  may  be 
The  course  "^iated  in  either  chamber,  save  money  bills, 
of  Legis-  '  which  must  originate  in  the  Chamber  of  Depu- 
ties. Once  a  bill  is  presented,  it  has  to  go  to 
a  special  committee  for  consideration.  A  member  of 
this  Committee  is  chosen  to  ''  report  "  on  it  to  the  cham- 
ber. Private  members'  bills  go  to  a  special  committee 
called  the  monthly  committee  on  Parliamentary  Initia- 
tive, but  am  emergency  vote  can  save  Ministers'  bills 
from  the  Committee  stage  or  private  members'  bills  from 
the  Initiative  Committee.  After  report  from  the  Com- 
mittees each  bill  must  go  through  two  readings  before 
it  is  presented  to  the  other  chamber. 

The    Committees     are    formed   in  a    distinctive    way. 

During  the  session  every  month  the  houses  are  divided 

into  bureaux,  or  sections  (nineteen  in  the  Senate 

committees.  and  eleven  in  t;he  Camber  of  Deputies).    From 

the  Senate  bureaux  are  selected  the  various  committees 
to  which  bills  are  referred.  The  bureaux  of  the  Chamber 
examine  the  certificates  of  election.  Other  bureaux  are 
chosen  by  the  Chamber  for  electing  Special  Committees 
other  than  the  Standing  Committees.  Committees  used  to 
be  appointed  temporarily,  i.e.,  till  they  completed  the 
work  for  which  they  were  appointed.  Now  there  are 
Standing  Committees,  elected  for  the  whole  year.  In  the 
Senate  they  are  elected  by  the  bureaux;  in  the  Chamber 
their  composition  is  determined  by  the  parties,  each  party 
being  represented  proportionately.  The  Budget  Com- 
mittee of  the  Chamber  of  Deputies  is  the  most  important. 
It  is  elected  for  one  year.  It  consists  of  forty-five 
members.  Its  equivalent  in  the  Senate  is  the  Finance 
Committee,  which  consists  of  eighteen  members.     These 
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Committees  examine,  criticize,  and,  in  fact,  control  the 
whole  course  of  financial  legislation. 

In  France,  as  in  other  continental  countries,  the  system 
of  administrative  law  prevails.  By  this  system  the  public 
officers  are  free  from  interference  by  the  ordin- 
al?'"a  w^*'  ary  Courts.  The  laws,  too,  are  carried  out  by 
the  executive  according-  to  the  spirit  of  the 
law.  The  legislature  lays  down  the  general  principles  : 
the  executive  fixes  details,  and  makes  all  provision  for 
carrying  out  the  law.  It  may  even  supplement  the  law 
where  the  law  does  not  cover  all  the  cases.  The  legality 
cf  such  administrative  action  being  free  from  the  ordinary 
courts,  the  hand  of  the  executive  is  greatly  strengthened. 

The  French  Ministries  are  notoriously  unstable.  They 
change  much  more  frequently  than  the  English  Cabinet. 
The  main  reasons  for  the  instability  are  two  : 
(a)  the  existence  of  the  multiple  party  system, 
instability  ano^  (&)  interpellations.  Ministers  are  subject 
of.  French  ^  to  two  types  of  question,  first,  the  direct  ques- 
Questions'  tion,  and  second,  the  interpellation.  Any 
peffat?ons'.  member  of  either  House  on  due  notice  may 
ask  a  direct  question  of  a  minister  regarding 
his  department,  and,  unless,  the  question  can- 
not be  answered  without  detriment  to  the  public  good, 
he  must  receive  an  answer.  An  interpellation  is  a  special 
type  of  question.  It  does  not  require  notice,  and  it 
is  usually  followed  by  a  debate.  The  interpellation  is 
thus  a  ctallenge  to  the  policy  of  a  government  on  a  defi- 
nite point.  A  vote  is  as  a  rule  taken  to  decide  the  issue. 
The  result  of  this  is  that  ministers  are  frequently 
taken  by  surprise,  often  on  minor  points,  and 
by  a  mere  chance  or  trick  are  defeated  on  the 
vote.  Resignation  follows,  and  the  ministry  is  re- 
placed by  another,  which  is  subject  to  the.  same  pro- 
cedure. Owing  to  the  multiple  party  system  the  ministers 
as  a  rule  have  not  a  homogeneous  party  behind  them,  so 
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that  surprise  votes  are  easily   arranged   by    discontented 
members. 

The  judicial  system  of  France  has  two  distinct  branches. 

— the    ordinary   judicial    system  and   the    administrative 

law  system.     The  ordinary  judicial  system  has 

system,'0'3'  two  classes  of  courts  (a)  civil  and  criminal,  and 

(b)  special,   which  includes  courts  dealing  with 

pureiy  commercial  cases. 

In  the  first  class  of  the  ordinary  courts,  the  lowest 
tribunal  is  that  of  the  Justice  of  the  Peace.  The  J  us- 
tices  of  the  Peace  are  appointed,  and  removable  by  the 
President.  Each  canton  has  a  Justice  of  the  Peace.  His 
jurisdiction,  both  civil  and  criminal,  is  exercised  within 
definite  limits.  As  a  criminal  magistrate,  he  presides 
over  the  Police  Court,  the  lowest  criminal  court.  Graver 
criminal  cases  are  tried  by  the  Correctional  Courts,  which 
consist  of  three  judges,  with  no  jury.  Such  cases  are 
first  secretly  examined  by  an  examining  magistrate 
(juge  d'  instruction)  who  may  either  dismiss  the  case  or 
commit  it  for  trial.  In  civil  cases  involving  small 
amounts,  and  in  petty  criminal  cases,  no  appeal  lies 
from  the  Justice  of  the  Peace  to  the  higher 
courts.  In  certain  urgent  cases,  or  cases  requir- 
ing local  knowledge,  he  has  wider  jurisdiction.  In 
more  important  cases  appeal  lies  from  him  to  the  courts 
of  first  instance,  or  arrondissement  courts.  Justices  of 
the  Peace  have  to  try  their  best  to  reconcile  parties :  no 
suit  can  be  brought  before  the  next  grade  of  Court  till 
the  Justices  have  been  unsuccessful  in  bringing  disput- 
ants to  an  agreement. 

The  next  grade  of  court  is  the  Courts  of  the  first  in- 
stance or  arrondissement-courts.  These  exist  in  practically 
every  arrondissement.  They  are  courts  of  appeal  from  the 
Justices  of  the  Peace,  and  have  original  jurisdic- 
tion within  certain  prescribed  limits.  Appeal  lies  from 
them  to  the  Court  of  Appeal.  The  Courts  of  the  first  in- 
stance have  a  president,  one  or  more  vice-presidents,  and  a 
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variable  number  of  judges.  A  public  prosecutor  is  attached 
to  each  Court.  The  next  stage  in  tho.  judicial  organisation 
is  the  Court  of  Appeal.  In  all  there  are  twenty-six  Courts 
Oj?  Appeal^  each  of  which  has  jurisdiction  over  an  area 
varying  from  one  to  five  departments.  Each  Appeal  Court. 
is  organised  in  sections.  The  head  of  the  whole  Court  is 
the  President.  These  Courts  hear  appeals  from  the 
lower  courts,  and  have  original  jurisdiction  in  a  few 
matters,  such  as  the  discharge  of  bankrupts.  Another 
function  of  these  Courts  is  to  decide  whether  criminal 
cases  are  to  be  tried  by  the  lower  courts  or  the  assize 
courts. 

The  assize  courts  are  held  every  three  months  in  each  de- 
partment. The  assizes  are  presided  over  by  a  judge  or 
'councillor'  of  the  courts  of  appeal.  The  assizes  try  the 
more  serious  criminal  cases.  At  these  courts  there  is  a 
jury  of  twelve,  as  in  the  English  system.  The  juries 
decide  on  facts  only.  The  application  of  law  is  left  to 
the  judges. 

The  highest  court  in  France  is  the  Cassation  Court, 
or  the  Court  for  the  reversal  of  appeals.  It  sits  in  Paris. 
It  is  divided  into  three  sections,  the  Court  of  Petitions, 
the  Civil  Court,  and  the  Criminal  Court.  Each  section 
is  presided  over  by  a  sectional  president,  the  head  of  the 
wEole  Court  being  the  first  president.  The  Cassation 
Court,  hears  appeals  from  all  the  lower  courts  (except  the 
administrative  courts). 

Commercial  courts  are  established  in  large  towns  to  hear 
commercial  cases.  The  judges  are  chosen  from  the  lead- 
ing merchants.  If  there  is  no  commercial  court,  commer- 
cial cases  are  heard  by  the  ordinary  Courts  of  first 
instance.  Other  courts  (Courts  of  Arbitrators)  are  some- 
times established  in  industrial  centres  to  deal  with  indus- 
trial disputes. 

The  judges  in  France  are  appointed  by  the  President 
<which  means  the  Minister  of  Justice)  for  good  behaviour. 
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The  administrative  courts  exist  to  try  cases  arising-  in 
the  course  of  administration.  The  supreme  court  is  the 
Council  of  State,  which  is  presided  over  by  the  Minister 

of  Justice.  Its  members  are  all  nominated  by 
tro'courts  ^e  Resident,  and  its  duty  is  to  give1  an  opinion 

on  all  questions  referred  to  it  by  the  government. 
It  is  the  final  court  in  administrative  suits.  This  court 
also  prepares  rules  for  the  public  administration.  There 
are  also  other  administrative  courts,  the  Prefect ural 
Councils.  Between  the  ordinary  law  and  administrative 
law  courts  there  is  the  Court  of  Conflicts.  Its  function  is 
to  determine  the  jurisdiction  to  which  a  given  case  be- 
longs.    It  is  composed  of  numbers  of  each  type  of  court. 

3.     Local  Government  in  France. 

The  French  system  of  local  government  is  the  most 
symmetrical  in  the  world.  The  administrative  divisions 
were  created  by  the  Constituent  Assembly  at  the  revolu- 
tion. This  Assembly  swept  away  all  the  old  divisions 
with  their  historical  complexities,  and  set  up  a  new 
machinery  based  on   administrative  requirements. 

For  purposes  of  local  government,  France  is  divided 
into  departments ,  arrondissements ,  cantons  and  commun- 
es. The  department  is  the  supreme  division. 
ofwisTons.  The  arrondissements,  cantons  and  communes  are 
rhe  Depart-  only  sub-divisions  of  the  department.  The  chief 
official  in  the  department  is  the  prefect.  The 
prefect  is  appointed  by  the  President  and  is-  the  direct 
agent  of  the  central  government,  and  has  very  wide  func- 
tions. He  supervises  the  execution  of  the  laws,  issues 
police  regulations,  nominates  subordinate  officials,  and 
exercises  a  general  control  over  all  the  officials  in  the 
department.  He  is  the  recruiting  officer  and  also  chief 
educational  officer  of  the  department.  He  is  the  agent  of 
the  local  legislative  body,  the  General  Council  of  the 
department,  but  in  reality  he  controls  the  work  of  the 
Council,  as  it  is  only  through  him  that  the  Council  can 
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have  its  resolutions  carried  into  effect.  The  Acts  of  the 
prefect  may  be  vetoed  by  a  minister,  but  no  minister 
can  act  independently  of  the  prefect.  He  must  act 
through  him. 

The  General  Council  of  the  department  is  elected  by 
universal  suffrage,  each  canton  contributing  one  mem- 
ber. The  councillors  are  elected  for  six  years ; 
rhe  General  one-half  of  the  membership  is  renewed  every 
the  Depart-  three  years.  The  Council  has  two  regular 
mwt.  sessions  every  year;  these  sessions  are  limited 

by  law  to  fifteen  days  for  the  first  and  one 
month  for  the  second.  Extra  sessions  of  eight  days  each 
may  be  called  at  the  written  request  of  two-thirds  of  the 
members  by  the  President.  If  the  Council  sits  longer 
than  it  is  legally  entitled  to  it  may  be  dissolved  by  the 
Prefect :  if  it  goes  behind  its  legal  powers,  its  acts  may 
be  set  aside  by  presidential  decree.  The  members  are 
not  paid  for  attendance,  but  they  are  fined  for  absence. 

The  powers  of  the  Council  are  strictly  limited.  Its  main 
duty  is  to  supervise  the  work  of  the  department.  It 
has  little  power  of  originating  legislation,  but  its  deci- 
sions on  local  matters  are  usually  final.  Its  chief  func- 
tions are  to  assign  the  quota  of  taxes  (the  amount  and  the 
source  of  taxes  are  determined  by  the  Chamber  in  Paris) 
to  each  arrondissement;  it  authorises  the  sal<e,  purchase, 
exchange,  or  renting  of  departmental  property ;  it  super- 
intends such  property;  it  authorises  the  construction  of 
new  roads,  railways,  canals,  and  bridges,  it  votes  the 
pay  of  the  police)  and  generally  gives  advice  on  local 
matters  to  the  central  government.  Political  questions 
are  rigorously  excluded  from  its  scope. 

The  next  division,  the  arrondissement,  is  the  electoral 

area  for  the  Chamber  of  Deputies.        The  head   of  the 

arrondissement    is    the    sub-prefect.        His    powers    are 

more     limited     than     those     of     the     prefect, 

d^ssement."    Dut    -^6    *ne    Prefect>    ne    *s    *^e    representa- 
tive  of   the   central  government.      There  is   a 
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district  arrondissement  council,  to  which  each  canton  sends 
a  member  chosen  by  universal  suffrage.     The  arrondisse- 
ment has  neither  property  nor  a  budget  of  its  own,  so  its 
chief  function  is  to  allot  to  the  communes  the  share  of 
the  direct  taxes  imposed  on  the  arrondissement  by  the 
General  Council. 

The  canton   is  purely  an   administrative   division.     It 

has  no  administrative  organisation  of  its  own.     It  is  the 

electoral    district    from    which     members    are 

The  Canton,  chosen  for  the  general  and  district  councils.    It 

is  the  area  of  jurisdiction  for  Justices  of  tn"e 

Peace.     It  is  also  a  muster  district  for  the  army. 

The  commune  is  the  unit  of  French  local  government. 
Communes  are  both  rural  and  urban.     All  towns  are  com- 
munes.    The  chief  magistrate  in  the  commune 
Commune.     *s  *ne  may°r-      The  mayor,   unlike  the  officials 
of  other  local  areas,  is  elected,  not  nominated. 
Mayors,  and   deputy  mayors   are   elected   for  four  years 
from,  and  by,   the    members  of    the    municipal    council. 
Mayors  are  usually  assisted  by  deputy  mayors  the  num- 
ber  of  whom  vary  according   to    the    population    of  the 
commune.     Thus  in  a'  commune  of  2,500  inhabitants  there 
is  one  deputy ;  in  a  big  city  like  Lyons  seventeen  deputies 
are  allowed.     The  functions  of  the  mayor  are,  first,   he 
is  the  agent  of  the  central  government.     Once  he  is  elected 
he  becomes  responsible  not  to  the  council  which  elected 
him  but  to  the  central  government.     He  and  his  deputies 
may  be  suspended  for  one  month  by  the  Prefect,  or  for 
three  months  bv  the  minister  of  the  Interior.  All  his  acts 
may  be  set  aside  by  the  Prefect  or  Minister  of  the  Interior. 
He  may  even  be  removed  by  the  central  government. 

Second,  the  mayor  is  the  executive  head  of  the  muni- 
cipality, and  as  such  he  is  responsible  for  the  supervision 
of  municipal  work  and  services.  The  Municipal  Council 
is  elected  by  universal  suffrage.  Its  numbers  vary  ac- 
cording' to  the  size  and  population  of  the  commune. 
It     decides     on     the     affairs     of     the     commune.     Its 


POLITICAL  SCIENCE.  713 

decisions  become  operative  a  month  after  they  are  passed, 
save  in  matters  which  transcend  the  interests  of  the  com- 
mune, when  the  prefect,  or  general  council,  and  in  cases 
the  President  must  approve.  The  Council  also  chooses 
communal  delegates  for  the  election  of  senators,  and 
draws  up  a  list  of  assessors,  from  whom  the  sub-prefect 
selects  ten  for  the  allocation  of  taxes  among  tax-payers. 
The  meetings  are  presided  over  by  the  mayor,  save  Avlien 
his  own  accountsi  are  discussed  and  are  open  to  the  public. 
Its  sessions  last  fourteen  days,  with  the  exception  of  its 
financial  session,  which  may  last  six  weeks.  It  holds 
four  regular  sessions  every  year.  The  Council  may  he 
suspended  for  one  month  by  the  Prefect,  or  dissolved 
altjog-ether  by  decree  of  the  President),  passed  in  the 
Council  of  Ministers.  In  the  event  of  it's  dissolution  its 
work  is  carried  on  temporarily  by  a  small  council  nomi- 
nated by  the  President  till  a  new  election  in  his  place. 


CHAPTER  XXV. 

THE  GOVERNMENT  OF  THE  UNITED 
STATES  OF  AMERICA. 

1.  Historical. 

The  government  of  the  United  States  is  the  most  com- 
plete and  highly  organised  example  of  federalism  in  the 
modern    world.     The   makers   of  the  American 
Remarks     constitution  had  to  face  none  of  the  difficulties 
which     confronted     the     makers     of     modern 
Germany.     In    Germany    Bismarck   had  many  historical 
questions  to  consider  when  he  created  the  Empire;  but  the 
Americans    were    able    from   the   beginning   to   make   a 
government  which  suited  the  country  and  people.     They 
had  not  to  consider  the  claims  of  local  princes   or  the 
jealousies     of     old-established     dynasties.       Once     they 
achieved  independence,  they  were  free  to  experiment  with 
forms  of  government  and  to  find  out  what  was  best  for 
them.     The  present  form  of  government  is  based  on  Jthe 
constitution  of  the  17th  September,  1787.     T"his  constit- 
ution was  adopted  after  a  series  of  experiments,  but  it  is 
noteworthy  that  from  the  Declaration  of  Independence  in 
1776  to  the  adoption  of  the  constitution  a  period  of  only 
eleven  years  elapsed,  and  the  completeness  of  the  new 
constitution  may  be  judged  by  the  fact,  that  up  to  the 
present  day  only  nineteen  amendments  have  been  made. 
In  the  early  days  of  the  Americans,  the  great  majority 
of  the  citizens  were  English  colonists.     Naturally,   the 
early      political      institutions     were     English 
Early  in  character,  though  they  were  altered  to  suit 

Americans.   llie  needs  of  a  new  C0Untry  and  to  prevent  the 

particular  constitutional  drawbacks  which  had  forced  the 
colonists  to  leave  England.     This  English   character  of 
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American  institutions  is  one  of  the  fundamental  facts  of 
modern  American  political  life.  It  is  true  that  the 
American  population  is  now  very  mixed — it  contains  large 
elements  of  practically  every  European  nationality,  as 
well  as  Japanese,  Chinese,  and  Africans.  But  even  to- 
day the  main  stock  of  the  United  States  is  British,  either 
by  descent  or  of  the  first  generation,  and  the  political 
institutions  of  the  country  were  originally  adaptations  of 
English  models  to  American  conditions. 

In  the  first  days  of  English  colonisation  there  were  of 
course  no  '  states  '  or  provinces  as  there  are  now.     The 

colonists  made  -homes  for  themselves  whefre 
isation:  "  opportunity  offered.  These  homes  or  settlement* 
Types.  gradually    expanded    as  the   population    grew. 

When  the  settlements  became  sufficiently  large 
to  require  definite  organs  of  government,  the  colonists 
adapted  the  English  forms  of  local  government  to  their 
needs.  One  settlement  adopted  one  form  :  another,  another 
form.  There  was  no  uniformity  of  pattern.  The  New  Eng- 
land colonies  had  one  type,  Virginia  another,  while 
Pennsylvania  and  New  Jersey  had  ai  special  type,  with 
characteristics  of  both  the  previous  types.  Thus  there 
were  three  types — the  New  England  Colonies,  the 
Virginian,  or  southern  colonies,  and  the  middle  colonies. 
The  characteristics  of  each  type  were  mainly  the  result 
of  the  type  of  life  led  by  the  colonists.  In  New  England, 
the  colonists  settled  in  townships.     These  townships  grew 

up  in  large  numbers,  often  close  by  each  other. 
The  New  The-  New  Englanders  were  a  trading  population, 
colonies.      and  trade  meant  inter-communication   between 

the  townships.  The  earlier  colonists,  too,  had 
left  England  because  of  the  prevailing  religious  intoler- 
ance. The  church,  therefore,  was  to  them  an  organisation 
of  the  highest  importance,  both  spiritual  and  temporal. 
Each  community  had  its  church  and  school-house,  and 
round  the  church  in  particular  revolved  the  whole  life  of 
the  inhabitants.     The  pastor  of  the  church  was  the  head 
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of  the  community,  and  church  membership  was  tant- 
amount to  citizenship.  The  townships  were  organised 
largely  on  the  English  pattern.  The  old  English  official 
designations  were  continued,  but  in  all  the  townships  the 
form  of  government  was  more  democratic  than  in  con- 
temporary England.  There  was  a  general  town  meeting 
where  all  citizens  (which  usually  meant  all  church  mem- 
bers) could  attend.  This  meeting  elected  the  officials  of 
the  township,  and  these  officials  were  responsible  to  the 
town  meeting.  As  the  towns  multiplied,  a  certain  amount 
of  union  became  essential,  but  the  union  did  not  destroy 
either  the  organisation  or  the  independence  of  the  town- 
ships. Through  changes  both  great  and  small  the  town- 
ships preserved  their  individuality,  and  to-day  they  are 
the  basis  of  local  government  in  the  old  New  England 
states.  With  the  growing  population  the  governmental 
machinery  became  more  complex.  Counties  were  formed, 
for  judicial  purposes,  and  gradually  areas  of  government 
were  created,  with  suitable  organisations,  which  later  be- 
came the  "  states  "  of  the  American  Federal  Union. 

In  Virginia,  and  the  southern  colonies,  there  was  a 
very  marked  contrast  to  the  New  England  colonies.  The 
southern  colonists,  in  the  first  place,  did  not 
The  virgin-  emigrate  to  America  because  of  religious  tiis- 
southern  abilities.  They  emigrated  to  a  land  which  held 
colonies.  a  fairer  promise  of  livelihood.  They  were  mer- 
chant adventurers,  sent  out  under  a  merchant 
-ompany,  the  Virginia  Company,  which  had  been 
granted  certain  privileges  by  the  Crown.  Tn  the  second 
place,  the  type  of  colonist  and  the  type  of  life  were 
both  different.  In  the  southern  colonies  vast  areas  were 
available  for  agriculture.  Both  the  climate  and  the  soil 
were  different  from  those  of  New  England,  so  that  from 
the  very  beginning  the  southern  colonies  were  like  the 
counties,  just  as  the  northern  colonies  were  like  the  towns 
of  England.  In  the  south,  therefore,  the  country  type  of 
life   was   reproduced.     The    organisation    of    government 
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was ion  tlie  English,  country  plan,  with  fete  Lieutenant  (the 

equivalent  of  the  English  Lord-Lieutenant),  who  was 
appointed  by  the  Governor  (who,  in  his  turn,  was  appoint- 
ed by  the  Company),  the  sheriff,  and  the  justices,  the  equi- 
valent of  the  English  J.  P.'s  The  settlers  lived  under 
an  ordered  government  just  as  they  did  in  England. 
They  recognised  an  established  or  state  church,  in  marked 
contrast  to  the  "  free  "  churchmen  of  New  England.  Not 
only  so,  but  they  reproduced  the  aristrocratic  tone  of 
English  country  life,  the  survival  of  the  old  feudal  system. 
Social  gradations  were  as  marked  as  in  England;  the 
owner  of  a  plantation  took  the  place  of  the  English  squire. 
The  population  was  mixed.  The  settlers  were  of  various 
social  grades,  but  they  continued  in  the  same  oldi  English 
relationship.  The  ordinary  routine  of  English  country 
life  was  observed  as  far  as  the  new  conditions  would 
allow.  Pride  of  family  and  descent — many  noble 
families  emigrated  to  Virginia,  particularly  after  the  Civil 
War — was  as  markedly  present  in  Virginia  as  it  was  absent 
in  New  England.  Later  this  led  to  a  separation  which  led 
to  the  American  Civil  War.  Theoretically  the  war  was 
fought  on  the  question  of  slavery — for  the  introduction 
of  slavery  in  the  south  had  led  to  still  more  social  dis- 
tinctions. Actually  the  war  was  the  climax  of  a  complete 
difference  of  outlook  between  the  old  aristocratic  type  of 
settler  and  the  democratic  settler  of  the  north. 

The  southern  colonies  were  all  governed  much  on  the 
same  pattern.  At  first  a  governor  was  nominated  by  tin- 
Company,  with  a  Council  which  included  the  chief  officials 
of  the  colony.  The  company  governor  was  afterwards  re- 
placed by  a  royal  governor  or  governor  nominated  direct 
by  the  Crown.  The  chief  representative  organ  of  gov- 
ernment was  the  assembly.  The  assembly  at  first  re- 
presented the  plantations,  but  as  time  went'  on  and  the 
population  grew,  a  more  complex  system  of  counties, 
towns  and  hundreds,  on  the  old  English  pattern  deve- 
loped.      In  its  early  days  the  assembly  was  known  as  the 
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House  of  Burgesses.  The  old  name  "assembly"  has 
continued  to  the  present  day  in  the  Legislature  of 
Virginia,  which  consists  of  two  houses,  a  Senate  and 
Souses  of  Delegates,  collectively  known  as  the  General 
Assembly. 

In    the   third   class,    or  middle    colonies,   there   was  a 
mixture  of  the  characteristic  elements  of  the  other  two 
classes.     These  colonies  were  mixed  in  popul- 
The  Middle  ation.     Although  the  English  dominated  in  the 
colonies.      Colonies,    before   their   arrival   the  Swedes  and 
Dutch  had  a  fairly  strong  hold.    The  type  of  life, 
again,  was  partly  trading,  as  in  New  England,  and  partly 
agricultural,  as  in  Virginia.     Thus  they  settled  in  town- 
ships, as  in  the  New  England  Colonies,  and  in  farms  or 
plantations,  as  in  Virginia.    They  were  democratic  in  the 
towns,  and  partly  democratic  and  partly  aristocratic  in  the 
counties.     They  had  the  characteristics  of  both  North  and 
South  in  their  government  organisations,  i.e.,  townships 
and  counties. 

Between  the  early  days  of  the  American  colonies  and 
the  Declaration  of  Independence,  many  forms  of  govern- 
ment   and   control    were    tried   by   the   British 
Formseaorfly  Government.     In  these  days  America  seemed  a 
covern-       very  distant  land  to  the  Englishman,  and  much 
of    the    English    policy    was    due    either    to 
ignorance  or  to  a  desire  not  to  be  troubled  with  the  internal 
affairs  of  these  far  off  settlements.     In  all,  three  types  of 
government  were  current  in  the  seventeenth  and  eighteenth 
centuries,   namely,   government  by  charters,   proprietory 
governments,  and  direct  government  by  the  Crown.     In 
each  of  these  types  necessarily  the  major  share  of  power 
actually  exercised  rested  in  the  colonies.     Naturally  the 
colonial  organs  of  government  increased  in  power  as  the 
population   and  importance   of  the  colonies   grew.      But 
for  many  years  the  British  Parliament  almost  completely 
neglectecl  them,   and  during  the  long  period  of  neglect 
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the  colonial  assemblies  had  developed  so  far  towards  self- 
government  that  when  the  struggle  with  England  came, 
all  the  colonies,  whether  northern,  middle,  or  southern, 
and  whether  chartered,  proprietory  or  direct,  made  com- 
mon cause  against  the  old  country.  The  colonies  had  de- 
veloped national  feeling,  and  attempted  repression  led 
to  independence. 

In  the  first,  or  chartered  type,  charters  were  given  by 
the  King  to  the  colonies.  These  charters  were  given  to 
companies,  such  as  the  Virginia  Company  and 
Charters.  the  Massachusetts  Company.  The  three  New 
England  companies — Massachusetts,  Connect- 
icut and  Rhode  Island — each  possessed  a  charter.  The 
duration  of  the  charter  depended  largely  on  how  the  Com- 
pany pleased  the  English  authorities.  Thus  the  Virginia 
Company  lost  its  charter  soon  after  it  was  granted, 
while  the  Massachusetts  charter  lasted  from  1629  to  1692. 
The  Connecticut  and  Rhode  Island  charters  lasted 
throughout  their  existence  as  colonies,  and  ultimately 
became  their  state  constitutions. 

Proprietory  governments  arose   from  charters  granted 
to  the  colonies  by  private  proprietors  to  whom  the  colonies 
rietar  ^ac^  been  <?'rante^   °y  the  Crown.     Thus  Mary- 
Govern,        land    belonged    to    the    Calvert    family    (Lord 
ment"  Baltimore),     Pennsylvania    and     Delaware    to 

William  Penn,  and  New  York  to  the  Duke  of  York 
(afterwards  James  II).  The  proprietors  appointed^  the 
governors  and  councils,  but  as  a  rule  granted  a  consider- 
able measure  of  power  to  the  people  in  their  charter  of 
government.  Penn's  charter  to  Pennsylvania,  in  parti- 
cular, was  a  notable  expression  of  the  liberal  idea*  of 
the  day  in  respect  to  colonial  government. 

Direct  government  by  the  English  Crown  meant   that 

the  governors  and  council  were  appointed  by  the  Crown. 

These  officials  were  responsible  to  the  Crown, 

covem-        but  in  course  of  time  the  Crown  had  to  grant  a 

ment"  large  measure  of  self-government  to  the  colonies, 
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especially  as  the  colonists  had  the  power  of  the  purse. 
The  royal  governors,  though  in  theory  responsible  to  the 
Crown,  in  practice  became  responsible  to  the  colonists. 
The  process  of  national  fusion  m  America  was  slow. 

The  colonists  were  mainly  of  the   same  race; 
Tha  they  spoke  the  same  language;  their  political 

Fus?on!  °T    and  economic  interests  were  similar.     Yet  they 

kept  their  governments  strictly  separate.    Each 
government  stood  in  practically  the  same  relation  to  the 
English   crown    as    its    neighbour;   but    they    each    had 
separate    governors,    legislatures,     officials     aoid    courts. 
Strange  as  it  may   seem,   the   one  institutional  bond  of 
union  in  America  was  the  English  Crown.     Some  of  the 
colonies,  it  is  true,  had  united  in  a  rough  way  to  protect 
themselves  against  the  American  Indians,  but  it  was  not 
till  1765  that  any  definite  movement  for  union  took  place, 
and   even   then  only   nine   of  the   thirteen   colonies    took 
part.     The  occasion  of  this  was  a  protest  against  taxation 
by  the  English  Parliament,  a  protest  which  later  became 
the  ostensible  cause  of  the  War  of  Independence.    In  1774 
began  as  number  of  inter-colonial  "  congresses."     These 
congresses  consisted    of   delegates    from  the   states,    each 
state  having  an  equal  voice.     The  official  name  of  this 
government     was     "  The     United     States     in     Congress 
Assembled  " — a  title  which  has  given  the  name  to  the 
country  (United  States  of  America)  and  to  the  legislature 
(Congress).     In  1777,  the  year  after  the  Declaration  of 
Independence,  the  Articles  of  Confederation  were  drawn 
up  by  the  congress  of  that  year,  but  they  did  not  become 
law  till  1781.     These  articles  made  the  congress  into  a 
legal  form  of  government.     But  the  confederation  had  no 
real  power.     It  was  only  an  advisory  body.     It  could  not 
command  the  states,  and  such  small  executive  power  as 
it  did  have  could  be  exercised  only  with  the  consent  of 
the  states.     As  an  effective  government  it  was  impotent. 
The  states  had  not  yet  shaken  themselves  free  from  the 
idea  of  local  autonomy.     The  War  of  Independence  had 
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caused  them  to  sink  local  jealousies  for  the  general  cause, 
but    once    the    war    was    over    the    old    jealousies    re- 
appeared.    To  bring-  ahout  union  the  present  constitution 
was  drawn  up  in  1787. 

The    constitution   was    drawn    up    largely    on    English' 
models,  modified  by  American  experience  and  the  theory 
of  the  separation  of  powers.     It  set  up  a  definite 
Jhe  constit-  federal    government,   the   executive,    legislative 
1787.  and  judicial  powers  being  entrusted  to  separata 

authorities.  The  legislative  power  was  vested 
in  a  Congress  of  two  houses,  a  Senate  and  a  House  Repre- 
sentatives. The  principle  was  accepted  that  the  Senate 
should  represent  the  states,  and  the  House  of  Repre- 
sentatives the  people  proportionally.  The  executive 
power  was  vested  in  the  President,  whose  position  was 
much  the  same  as  that  of  the  existing  state  governors. 
The  judiciary  was  made  independent  of  both  the  execu- 
tive and  legislature.  The  individual  state  constitutions 
accepted  the  same  arrangements.  The  powers  given  to 
the  new  government  were  definitely  enumerated  in 
eighteen  items :    the  residue  was  left  to  the  states. 

At  first  the  American  constittiiion  was  looked  on  more 
as  an  instrument  of  convenience  than  as  a  national  bond 
of  unity.  The  states  continued  in  their  old  course,  and 
did  not  wish  either  to  have  their  independence  encroached 
upon  or  to  contribute  much  to  the  maintenance  of  this  new 
form  of  government.  Threats  of  secession  were  not  infre- 
quent, but  the  federal  government,  now  based  on  a  secure 
legal  foundation  gradually  commanded  the  respect  and 
allegiance  of  both  states  and  people.  Public  opinion 
gradually  turned  round  from  indifference  to  respect,  from 
mistrust  to  faith,  and  from  local  patriotism  to  national 
patriotism.  Circumstances  other  than  political  helped  the 
Union — particularly  the  rapid  development  of  America 
westwards  by  means  of  railways.  Community  of  economic 
interest  was  helped  by  the  community  of  political  interest 

d2 
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which  resulted  from  another  struggle  with  England,  and 
still  another  with  Mexico  (1846-48). 

To  complete  national  fusion,   however,   there  was  one 
great  barrier — the  existence  of  slavery.     The  planters  of 
the  south  depended  mainly  for  manual  labour  on 
TheecifviS|nd  imP01'ted  negro  slaves.     The  northern  labourers 
war.  were  free.     When  the  southerner  spoke  of  his 

nation  he  excluded  from  his  idea  the  large  popul- 
ation of  slaves.  As  to  the  Athenians  of  old,  his  nation 
was  a  nation  of  freemen  but  not  a  nation  for  the  total 
population.  The  northerners'  nation  was  a  nation  for  the 
whole  population.  This  difference  in  their  point  of  view 
— a  difference  which  was  political,  social  and  economic — 
led  to  a  desire  on  the  part  of  the  southern  or  slave  states 
to  have  a  separate  government.  The  result  was  the  "War 
of  Secession  or  American  Civil  War.  The  southern  states 
were  beaten,  and  in  1865  an  amendment  was  made  ta  the 
constitution  abolishing  slavery.  The  federal  government 
had  proved  itself,  and  soon  it  became  the  organ  of  a 
homogeneous  American  nation. 

One  or  two  salient  features  of   American  political  life 
may  be  mentioned.     In  the  first  place,  it  is  tc  be  noted 
that  the   basis  of  American   political   life   was 
English.     The  process  of  development  of  con- 
L?fe!,cal       stifcutipnal  liberty  was  not  the  same  as  in  Eng- 
land.      The    chief    contrast    is    that    America 
developed  towards  federalism,  whereas  England 
developed  towards  unitary  government.     But  in  the  state 
organisation,    as     distinct    from     the    federal    organisa- 
tion,    the    development     was  similar.       In     both,     the 
unit  was  a  small  community — such  as  the  township  and 
hundred.    From  these  units  the  organisation  rose  step  by 
step  to  the  central  government.     Were  the  British  Empire 
now  to  be  organised  on  a  federal  basis  the  parallel  be- 
tween it  and  the  United  States  would  be  complete. 

In    the    second    place,    the  constitution   of  America   is 
rigid;  the  constitution  of  the  United  Kingdom  is  flexible. 
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This  arose  from  the  conditions  of  development  in  the  ic- 
pective  countries.  In  America  the  development  was  con- 
scious, deliberate,  definite,  and,  compared  with  England, 
quick.  In  England  it  was  unconscious^  accidental, 
and  slow.  The  early  Americans,  not  unnaturally, 
made  legal  safeguards  for  their  liberties,  for  many  of 
them  had  gone  to  America  for  the  reason  that  no  Buch 
safeguards  existed  in  England. 

In  the  third  place,  the  spirit  <>!'  American  institutions 
and  law  as  Avell  as  the  actual  institutions  themselves  are 
English,  and  they  have  preserved  their  English,  character 
to  the  present  day.  In  the  constitutions  English  law 
and  precedent  were  followed.  In  many  cases  the  English 
charters  became  the  state  constitutions.  Private  law  Mas 
mainly  English.  The  chief  differences  lay  in  the  aboli- 
tion of  class  distinctions  and  titles,  and  in  the  freedom  of 
the  church.  In  public  law  the  new  constitutions  reprod- 
uced the  principles  governing  the  relations  of  the 
English  King  and  Parliament.  The  executive  powers 
of  the  President  were  like  the  powers  of  the  Crown.  The 
constitution  of  the  courts  was  similar  to  that  of  the 
English,  while  the  procedure  was  practically  the  same  as 
in  England.  The  chief)  differences  lay  in  the  federal  form 
of  government,  and  in  the  separation  of  powers. 

In  the  fourth  place,  the  United  States  is  now  one 
nation,  with  a  federal  form  of  government.  The  indi- 
vidual states  are  constituent  elements  in  the  American 
nation.  They  haive  their  own  powers  and  privileges 
guaranteed  by  their  own  and  the  American  constitutions, 
but  they  are  part  of  the  machinery  of  am  organic  union. 
The  central  government  is  supreme  over  all :  the  consti- 
tution of  the  United  States  is  the  supreme  law  of 
the  United  States  as  a  whole  and  of  its  parts,  just  as  the 
British  Parliament  is  the  legal  sovereign  of  all  the  parts 
of  the  British  Empire. 
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2.     The  Federal  Government  of  the  United  States. 

The  general  organisation  of  the  federal  government  i& 
laid  down  in  the  constitution.  The  constitution  lays- 
General  "d°wn  that  the  government  of  the  United  States 
organis-  shall  be  entrusted  to  three  separate  authorities, 
the  Executive,  the  Legislative  and  the  Judi- 
cial. The  constitution  does  not  lay  down  details  as  to 
how  these  branches  of  government  are  to  be  organised  or 
how  they  are  to  work.  Details  are  fixed  by  ordinary 
legislation. 

The    capital    of    the    United    States    is    Washington, 
which  stands  in  the  District  of  Columbia.     The  consti- 
tution makers  recognised  that  it  would  be  neces- 
capitai!eral  sary  f°r  ^ne  federal  government  to  have  a  seat 
of  its  own,  outside  the  jurisdiction  of  any  one 
state.     This  seat  was  provided  by  the  states  of  Maryland 
and  Virginia  in  1791  and    was    named    the    District    of 
Columbia.     This  district  is  about  sixty  square  miles  in 
extent,  and  is  really  co-extensive  with  the  city  of  Wash- 
ington.    It  is   governed  directly  by  the   federal  govern- 
ment; three  Commissioners  appointed  by  the  President 
are     responsible     for     the     government.       There    is    no 
Municipal  Council,  and  the  citizens  have  no  right  to  vote 
either  in  national  or  in  municipal  matters. 

The  Constitution  is  the  fundamental  law  of  the  United 
States,  and,  as  such,  it  was  placed    outside  the  reach  o£ 

ordinary  legislation.  Special  procedure  was 
Amendmant  laid  down  as  to  its  amendment.  By  the  fifth 
of  the  article  of  the  Constitution  it  is  enacted  that 
ion?S  '  "       amendments  may  he  proposed  either  (a)  when 

two-thirds  of  each  house  of  the  legislature 
(Senate  and  House  of  Representatives)  shall  think  it 
necessary ;  or  (b)  when  the  Legislatures  of  two-thirds  of 
all  the  states  ask  Congress  to  call  a  general  convention 
to  consider  amendments,  in  which  case  the  convention 
may  propose  amendments.  For  the  adoption  of  an 
amendment   Congress   mav   choose   one  of   two   methods 
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-either  (a)  submit  the  proposed  amendment  to  the  legis- 
latures of  the  states,  or  (b)  every  pioposed  amendment 
may  be  submitted  to  state  conventions  specially  called 
for  the  purpose.  If  three-fourths  of  the  states  agree  to 
the  amendment,  the  amendment  is  incorporated  in  the 
Constitution. 

The  process  of  amendment  is  the  most  difficult  in  the 
world.  In  Great  Britain,  the  constitution,  being- 
flexible,  can  be  altered  by  the  process  of  ordinary  legisla- 
tion. In  the  old  German  Empire  the  amendment  was 
subject  to  the  ordinary  process  of  law-making,  but  it  was 
subject  to  defeat  if  fourteen  votes  were  cast  against  it  in 
the  Bundesrath.  In  France  a  constitutional  amendment 
passes  through  the  ordinary  channels  of  legislation,  bur 
must  be  adopted  by  the  National  Assembly,  or  the  two 
houses  sitting  together  at  Versailles. 

The  scope  of  the   powers  of   the  Federal   government 

is  laid  down  in  the   constitution.        Generally  speaking 

the      federal     government     has     authority      in 

scone  and    general   taxation,  foreign  relations,  the   army, 

Powers    of  . 

the   Federal  navy,     and     partly,    the    militia,    foreign    and 

merft™         interstate   commerce,    the    postal  service,    coin- 
age, weights  and  measures,   and  crimes  affect- 
ing the  federal  government. 

The  legislative  power  of  the  United   States   is   vested 
by  the  Constitution  in  a  Congress,  which  consists  of  two 
houses,      a      Senate     and     House     of     Repre- 
Legislature,  sentatives.    The  Senate,  or  Upper  House,  repre- 
sents the.  states,   the   House   of   Representatives 
the  people.       The  Senate  represents  the  federal  principle 
of  government:  the  House  of  Representatives  the  nation. 
The  Senate  consists  of  two  members  from   each  state. 
These  members  used  to  be  elected  by  the  legislatures  of 
the  state,  but,  as  the  result  of  an  amendment  to 
"  the  constitution  in  1913,  they  are  now  elected  by 
popular  vote.    Unlike  the  members  of  the  late  Bundesrath, 
the  members  of  the  Senate  are  free  to  vote  as  they  please. 
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They  are  in  no  wise  representatives  of  the  state  govern- 
ments, nor  were  they  so  before  191^  when  they  were 
elected)  by  the  state  legislatures.  Each  Senator 
is  elected  for  six  years.  He  must  be  not  less  than  thirty 
years  of  age,  and  must  have  been  a  citizen  of  the  United] 
States  for  nine  years ;  he  must  also  reside  in  the  state  for 
which  he  is  elected.  The  Senate  at  present  consists  of 
ninety-six  members  (each  of  the  forty-eight  states  has 
two  representatives) . 

The  Senate  is  the  second  chamber  of  the  American 
legislature,  but  besides  its  legislative  functions,  it  has 
the  power  to  ratify  or  reject  all  treaties  made 
Non-iegisiat-^y  the  President.  A  two-thirds  majority  of 
dfetheWCrS  Senators  is  necessary  for  the  ratification 
senate.  of  treaties.  The  Senate  also  has  power  to 
confirm  or  reject  appointments  made  by  the  President. 
Its  members  also  constitute  a  High  Court  of  Impeach- 
ment, its  judgment  being  limited  to  removal  from  office 
or  disqualification  for  office.  The  sole  power  of  impeach- 
ment lies  with  the  House  of  Representatives. 

The  President  of  the  Senate  is  the  Vice-President  of 
the  United  States.  The  Vice-President  is  not  a  member 
of  the  Senate;  he  only  presides  over  it.  having 
organis-  a  vote  onlv  in  the  case  of  a  tie.  This  is  the 
8tenatS.Mhe  chief  function  of  the  Vice-President,  except  in 
the  event  of  the  death  of  the  President,  when 
he  succeeds  to  the  President's  post,  In  that  case  the 
Senate  elects  a  Chairman  from  among  its  own  members. 
The  Senate  makes  its  own  rules  of  procedure,  and  these 
may  vary  from  time  to  time.  The  most  prominent _ fea- 
ture of  the  organisation  of  the  Senate  is  the  Committee 
svstem.  The  Senate  is  subdivided  into  Standing  Com- 
mittees, each  of  which  is  appointed  for  a  special  pur- 
pose. When  a  measure  comes  up  before  the  Senate,^  it 
is  first  examined  by  the  appropriate  Committee.  The 
Committees  in  this  way  have  come  to  have  much  power. 


POLITICAL  SCIENCE.  727 

Each  Committee  is  looked  on  as  a  specialist  in  its  sub- 
ject, and  as  such  it  usually  is  aible  to  guide  the  course 
of  legislation  on  that  subject.  These  Committees 
examine  the  subjects  referred  to  them,  and  make  definite 
recommendations  to  the  Senate.  Whereas  in  England 
the  Ministers  control  the  course  of  legislation,  in  the 
American  Senate  the  Standing  Committees  are  the  chief 
guides.  As  the  Committees  are  elected  from  the  Senate, 
it  may  be  said  that  the  Senate  leads  itself  in  legislation, 
as  distinct  from  being  led  by  ministers.  The  only 
drawback — and  sometimes  it  is  ai  serious  one — to  the 
Committee  system  is  that  with  the  rigid  separation  of  the 
legislative  and  executive  branches  of  government  in 
America,  the  Committees  are  sometimes  not  able  to 
secure  from  the  executive  departments  the  information  or 
views  they  desire.  They  have  the  right  to  ask,  but  they 
do  not  always  get  full  information.  In  the  English 
system  the  Minister  not  only  controls  the  legislation  in 
his  subject  but  he  is  head  of  his  own  executive  depart- 
ment, and  as  such  can  command  all  its  resources. 

The  House  of  Representatives  is  composed  of  members 
elected  every  two  years  by  the  people  of  the  United 
States.  The  elections  are  by  states,  and  no 
House  of  electoral  district  crosses  state  boundaries.  Con- 
af/ves^ils  STess  decides  how  many  representatives  there 
compos-  shall  be,  with  the  limitation  laid  down  by  the 
Constitution  that  there  shall  not  be  more  than 
one  for  every  thirty  thousand  inhabitants.  The  number 
of  representatives  is  determined  by  the  decennial  census. 
On  the  basis  of  the  1910  census  one  representative  was 
allowed  for  every  210,415  inhabitants,  making  433  in  all. 
Representatives  must  not  be  less  than  twenty-five  years 
of  age,  and  must  have  been  citizens  of  the  United  States 
for  seven  years.  They  must  also  reside  in  the  state  for 
which  they  are  elected.  Besides  the  normal  representa- 
tives from  states,  each  organised  Territory  (that  is.  a 
district  managed' by  the   federal      government  till   such 
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time  as  it  reaches  full  statehood)  may  send  one  delegate, 
who  has  a:  right  to  speak  on  any  subject  and  make 
motions,  but  not  to  vote.  These  delegates  are  elected  in 
the  same  way  as  ordinary  representatives. 

The  Constitution  provides  that  those  who  are  qualified 
to  vote  for  members  of  the  larger  of  the  two  houses  in 
the  State  legislatures  may  also  vote  for  mem- 
E^ectorate*  hers  °^  the  House  of  Representatives.  Gener- 
ally speaking-,  this  means  all  male  citizens  over 
twenty-one  years  of  age.  Neither  race  nor  colour  as  a 
rule  affects  the  right  of  citizens  to  vote.  The  details  of 
the  franchise  laws  however  vary  from  state  to  state. 
Some  states  require  a  minimum  period  of  residence ; 
others  require  from  aliens  only  a  declared  intention  of 
becoming  American  citizens.  Payment  of  taxes  is 
necessary  in  some  states ;  registration  in  others.  In  some 
states  negroes,  though  theoretically  qualified  for  the 
franchise  by  the  Constitution,  are  debarred  from  voting 
by  state  law.  In  several  states  ai  test  of  literacy  exists. 
In  a  considerable  number  of  states  women  have  the  right 
to  vote  on  equal  terms  with  men.  American  Indians  who 
do  not  pay  taxes  are  excluded  from  the  franchise ;  as  also 
are  convicts,  fraudulent  voters,  and  others  who  are  not 
desirable  citizens. 

By  the  Constitution,  each  of  the  two  Houses  of  Congress 
is  the  judge  of  the  '  elections,  returns,  and  qualifications  ' 
Disputed  oi  its  own  members.  Each  house,  with  the  con- 
Eiections.  currence  of  two-thirds  of  its  members,  may 
expel  a  member. 

The  House  of  Representatives,  like  the  Senate,  makes 
its  own  rules.  Unlike  the  Senate,  the  President  of  which 
Organis-  *s  fr^d  by  the  Constitution,  it  elects  its  own 
ation  of  the  President,  who  is  called  the  Speaker.  The 
Represent-  Speaker  of  the  House  of  Representatives  used 
atlves.  t0  wje]c]  enormous  power.     Most  of  the  business 

of  the  House  is  conducted  by  Committees,  and  these  Com- 
mittees used  to  be  nominated  by  the  Speaker.     Now  they 
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are  elected  by  the  House  itself  after  the  names  have  been 
selected  by  party  committees,  composed  of  the  party 
leaders.  Being-  a  large  body,  the  House  has  not  the  same 
facilities  for  debate  as  the  Senate  has.  The  Committees 
therefore  do  the  work  and  the  House  perforce  has  to 
follow  their  guidance.  The  Committees  thus  are  able 
to  control  much  of  the  course  of  legislation.  There  are 
numerous  Standing  Committees  of  the  House,  the  most 
important  of  which  are  the  Committee  on  Appropriations, 
which  deals  with  expenditure,  and  has  special  powers  for 
controlling  procedure,  and  the  Committee  on  Ways  and 
Means,  which  deals  with  questions  of  taxation.  Another 
important  Committee  is  the  Committee  on  Rules,  a  Com- 
mittee which  fixes  the  way  in  which  the  time  of  the  House 
is  to  be  used.  The  Speaker  used  to  preside  over  this  Com- 
mittee but  now  he  is  no  longer  even  a  member  of  the 
Committee,  though,  of  course,  he  still  interprets  the  rules. 
The  course  through  which  a  bill  goes  to  become  an  Act 
is  similar  to  the  English  practice.     A  bill  may  originate 

in  either  house,  but  it  must  pass  through  both 
The.  .  houses,  and  receive  the  signature  of  the  Presi- 
prccess.'      dent.     If  one  house  passes  a  bill  and  the  other 

house  amends  it,  the  amended  bill  must  be 
adopted  by  the  house  which  first  passes  it  before  it  pro- 
ceeds to  the  President  for  signature.  Bills  for  raising 
revenue  must  originate  in  the  House  of  Representatives, 
but  the  Senate  may  propose  amendments  to  them.  A 
majority  of  members  must  be  present  in  either  house  to 
form  a  quorum. 

The  President  has  certain  powers  in  relation   to  legis- 
lation.      He  may    withhold  his    signature  from    a    bill. 

If  he  does  so,  the  measure  may  go  back  to  Con- 
powers  of  gress,  and  if  it  receives  the  votes  of  two-thirds 
the  Presid-  0f  the  members  of  each  house,  it  automatically 
Legislation,  becomes  law.        The  President   is   allowed  ien 

days  for  the  consideration  of  a  measure.  ^  If 
he   signs   it,   it  becomes   law,  or  if  he  takes   no   action 
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within  the  time  it  becomes  law.  If  he  returns  the  bill 
to  Congress,  with  the  message  that  he  refuses  to  sign, 
then  the  two-thirds  majority  is  essential  before  it  can 
become  law  without  the  President's  signature. 

The  salary  of  members  of  the  Senate  and  of  the  House 
of  Representatives  and  of   delegates  is  7,500  dollars     a 

year,   with  allowances,  based   on   mileage,    for 

Payments      travelling    expenses.     Xo    senator    or    member 

and  of  the  House  of     Representatives  can  be     ap- 

°'^tu.^1"        pointed     to      any      post     under     the     United 

States,  or  to  any  civil  salaried  post  the  salary 
of  which  is  increased  during  his  period  as  a  member. 
"No  person  holding  any  office  under  the  United  States 
can  be  a  member  of  either  house  so  long  as  he  holds  the 
office.  There  is  no  religious  test  for  any  office,  under 
either  the  federal  or  the  state  governments. 

By  the  Constitution,  the  executive  power  is  vested  in 
the  President.  His  term  of  office  is  four  years.  The 
The  method  of  election  is  prescribed  by  the  Consti- 

Executive:    tu^on  ^us .  '<■  j}ach  state  shall  appoint,  in  such 

.h-eM»?»11 cf  manner  as  the  Legislature  thereof  inav  direct, 
the  United  pi  i  li^i 

states.  a  number  ot  electors,  equal  to  the  whole  num- 

T|]e  P.re-  ber  of  senators  and  representatives  to  whicH 
Election.  the  State  may  be  entitled  in  the  Congress ;  but 
no  senator  or  representative  or  person  holding  an  office 
of  trust  or  profit  under  the  United  States,  shall  be  ap- 
pointed an  elector."  In  every  state  the  practice  is  that 
the  electors  are  chosen  by  the  direct  vote  of  the  citizens 
on  a  general  ticket  (scfutiri  de  liste).  According  to  the 
Constitution  "the  Congress  may  determine  the  time  of 
choosing  the  electors,  and  the  day  on  which  they  shall 
give  their  votes,  which  day  shall  "be  the  same  through- 
out the  United  States."  The  election  is  held  every 
fourth  year.  The  presidential  term  commences  on  the 
fourth  of  March  (in  the  year  following  leap  years). 
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The  Vice-President  of  the  United  States  is  appointed 

in  exactly  the  same  manner  and  for  the  same  term.     Hiv 

chief   duties   are   (ai)  to  take  the  place  of   the- 

President.     Resident  in  the  event  of  the  President's  death. 

and  (b)  to  preside  over  the  Senate. 

According  to  the  Constitution  "no  person  except  a 
natural-born  citizen  or  a  citizen  of  the  United  States  at 
the  time  of  the  adoption  of  this  Constitution, 
Quaiinc-  shall  be  eligible  to  the  office  of  President:' 
the  office  neither  shall  any  person  be  eligible  to  that 
ent,PreSld"  office  wno  shall  not.  have  attained  the  age  of 
thirty-five  years,  and  been  fourteen  years  a 
resident  within  the  United  States." 

Though  there  is  no  constitutional  limitation     to     the 

number  of  times  the  same  person  may  hold  office,  it  has 

become  an   unwritten  law  that  two   periods  of 

of"  Office"   tenure    is    the   maximum   for    which    the   same 

individual  can  serve  as  President. 

The  election  of  the  President  depends  actually  on 
party  votes.  As  we  have  already  seen,  the  party  elec- 
tions are  really  the  result  of  the  stringency  of 

The  Party  the  separation  of  powers  in  the  American  Con- 
the$  Presid"  stitution.     The  party  which  returns  the  majo- 

Eiections  r^y  *°  Congress  has  the  best  chance  of  electing 
the  President,  so  that  in  practice  there  is  not 
likely  to  be  friction  between  the  legislative  and  judicial 
branches  of  "Government.  In  practice  what  happens  is 
that  during  the  summer  preceding  the  presidential  elect- 
ion the  parties  ho'ld  national  conventions  composed  of 
delegates  from  all  parts  of  the  United  States.  These 
conventions  nominate  their  candidates  for  the  presidency 
and  vice-presidency.  The  state  electors  of  the  President 
are  chosen  by  state  party  conventions,  and  the  party 
which  secures  most  votes  in  state  elections  is  able  to  put 
its  candidates  into  office  at  the  final  election.  Thus  the- 
party  conventions  really  are  the  most  vital  part  of  the 
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presidential  election.     The  parties  are  unknown  to  the 
Constitution. 

As  the  chief  executive  officer  in  the  United  States  the 
first  duty  of  the  President  is  to  see  that  the  laws  of  the 
United  States  are  faithfully  executed.     He  is 
Powers  of    commander-in  chief  of  the  Army  and  Navy,  and. 

President.  °^  *ne  m^i^a  m  the  service  of  the  federal 
government.  He  regulates  the  foreign  affairs 
of  the  United  States.  He  receives  foreign  ministers,  and, 
with  the  assent  of  two-thirds  of  the  Senate,  can  make 
treaties  with  other  powers.  He  appoints  and  commissions 
all  officers  of  the  federal  government.  He  can  also  grant 
pardons  and  reprieves. 

By  the  Constitution  all  appointments  made  by  the  Pre- 
sident are  ^subject  to  the  advice  and  consent  of  the 
Senate.  This  proviso  is  really  useless,  as  any 
Tj18  Po*ers ae |  which  limits  the  President's  power  can 
senate  in  only  be  advisory.  Not  only  so,  but  the  Con- 
sents" "  stitution  empowers  Congress  to  remove  from 
the  superintendence  of  the  Senate  the  appoint- 
ments to  all  inferior  positions,  and  allows  it  to  place  such 
appointments  if  it  pleases  solely  in  the  hands  of  the 
President,  or  in  the  courts  of  law,  or  with  the  heads  of 
departments.  The  confirmation  of  the  Senate  is  necessary 
to  the  President's  nomination  for  the  appointment  of 
ambassadors  and  of  other  public  ministers,  of 
consuls,  of  judges  of  the  federal  courts,  of  the  chief 
departmental  officials,  of  the  principal  military  and  naval 
officials,  and  of  the  principal  post  office  and  customs 
officers. 

The  method  of  appointment  to  executive  offices  in  the 
United  States  had  been  a  very  vexed  question  for  many 
The  years.       The     Courts     of    the    United     States 

"Spoils"      ruled     that     the    right    of     appointment     in- 
system.       voive(j   the  right   of   dismissal,   and   this   deci- 
sion, combined  with  a  law  of  1820  which  set  a  four-year 
term  for    many  federal   officials,  led    to    the      '  spoils " 
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system,  by  which  Presidents  were  able  to  reward  their 
party  supporters  with  offices.  This  system  dates  irom 
President  Jackson's  time,  in  1829.  The  posts  of  the  civil 
service  became  rewards  for  help  at  elections.  The  abuses 
of  this  system  led  to  a  Civil  Service  Act  in  1833,  which 
introduced  the  competitive  system  for  the  lower  grades 
of  office.  But  the  filling  of  the  more  important  offices 
was  still  left  in  the  hands  of  the  President. 

According  to  the  Constitution,  the  President  "  shall, 
from  time  to  time,  give  to  the  Congress  information  of 
the  state  of  the  Union,  and  recommend  to  their 
President  consideration  such  measures  as  he  shall  judge 
Th"srprIsV  necessary  and  expedient."  This  "  Message  ' 
dentiai  _  of  the  President  to  Congress  has  become  one 
" Messase*"  0f  the  most  important  features  of  American 
political  life.  It  is  the  chief  constitutional  means  where- 
by the  executive  and  legislature  of  the  United  States 
meet. 

The  Constitution  also  gives  to  the  President  power  on 

extraordinary  occasions  to  convene  extra  sessions  of  both 

powers   of    Houses  or  of  either  House ;  and,  if,  in  respect 

the  to  the  time  of  adjournment  he  disagrees  with 

FnVeiation    them,  he  may  adjourn  them  to  such  time  as  he 

*°        .       may  think  fit. 
Congress. 

In  his  work  the  President  is  helped  by  his  various 
ministers  and  departments  of  government.  The  main 
.  .  executive  work  falls  on  these  ministers  and 
ters  and  "  departments ;  the  President  exercises  only 
ments*"  general  oversight.  The  various  executive 
departments  are  not  provided  for  in  the  Cons- 
titution: they  are  the  creations  of  statute  law. 

At  present  the  executive  work  is  carried     on  by   ten 
departments,  the  heads   of  which   are  collectively  called 
the  Cabinet.     Tliey  are,  however,  quite  unlike 
"Cabinet."  the-  English  Cabinet.      They  are  not  members 
of  the  legislature,  nor  are  they  in  any  way  res- 
ponsible to  the  legislature.    They  are  responsible  only  to 
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the  President.  The  only  connexion  they  have  with  the 
Legislature  is  the  flimsy  consent  of  the  Senate  that  is 
necessary  to  the  President's  nomination. 

The  Departments  are  :  — 

1.  The  Department  of  State,  the  head  of  which  is  the 

frUITS,"*^  Secretary  of  State.  It  is  the  equivalent  of  the 
ationofthe  J  l 

Depart-         British  1  oreign  Office. 

merits. 

2.  The  Department  of  the  Treasury,  the  head  of 
which  is  the  Secretary  of  the  Treasury.  This  depart- 
ment, as  its  name  indicates,  deals  with  revenue,  coinage, 
banking,  the  auditing  of  public  accounts,  etc. 

3.  The  Department  of  War,  the  head  of  which  is  the 
Secretary  of  War.  This  department  deals  with  the 
army,  defences,  military  education,  etc. 

4.  The  Department  of  Justice,  the  head  of  which  is  the 
Attorney-General.  This  department  deals  with  federal 
litigation,  gives  advice  to  the  federal  government,  and 
is  the  head  of  all  the  United  States  marshals  and  dis- 
trict attorneys. 

5.  The  Post  Office  Department,  the  head  of  which  is 
ithe  Posfmaster-Geiierall.  It  deals  with  all  postal  busi- 
ness. 

6.  The  Department,  of  the  Navy,  the  head  of  which 
is  the  Secretary  of  the  Navy.  It  deals  with  the  naval 
forces,  defences,  education,  etc. 

7.  The  Department  of  the  Interior,  the  head  of 
which  is  the  Secretary  of  the  Interior.  This  depart- 
ment, the  equivalent  of  the  Home  Office  in  England,  has 
many  stib-departments  among  which  are  the  Census 
office ;  the  Land  office  (for  management  of  public  lands) ; 
the  Indian  Bureau  (to  regulate  the  government's  dealings 
with  Indians) :  the  Pensions  office;  the  Patent  office;  the 
office  of  Public  Documents :  the  office  of  the  Commfss- 
loner  of  Railroads,  which  audits  the  accounts  of  certain 
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railways  which  have  government  subsidies;  the  office  of 
Education,  which  collects  statistics  and  information  about 
•education,  with  a  view  to  its  systematisation  throughout 
the  United  States;  and  the  management  of  certain  insti- 
tutions. 

8.  The  Department  of  Agriculture,  the  head  of  which  is 
the  Secretary  of  Agriculture.  This  department  collects 
statistics  in  matters  concerning  agriculture,  prosecutes 
scientific  research  in  diseases  of  trees,  etc.,  supervises 
the  Weather  Bureau,  and  it  has  also  a  Forestry  sub-depart- 
ment. 

9.  The  Department  of  Commerce,  the  head  of  which 
is  the  Secretary  of  Commerce.  It  regulates  inter-state 
commerce,   collects  statistics,  etc. 

10.  The  Department  of  Labour,  the  head  of  which  is 
the  Secretary  of  Labour.  This  department  deals  with  all 
questions  affecting  labour,  and  the  relations  of  labour 
and  capital. 

There  are  other  departments,  such  as  the  Civil  Service 
Commission,  and  the  Commission  of  Fisheries,  that  have 
no  representation  in  the  Cabinet. 

These  offices  are  arranged  in  the  order  of  precedence 
for  succession  to  the  office  of  President  in  case  of  the 
death,  resignation,  removal  or  disability  of  the 
Presidential  Presialent.  The  holders'  of  office  must  satisfy 
Succession,  the  other  presidential  qualifications,  of  age, 
citizenship,  etc.,  before  they  can  succeed  to  the 
office. 

Many  of  these  officers,  it  is  to  be  noted,  exist  for  the 
collection  of  information,  statistics,  and  for  the  circul- 
ation of  memoranda  for  the  co-ordination  of  the  various 
state  systems  concerned.  They  have  no  power  to  compel 
the  state  executives  to  act  in  a  certain  way.  The  sta^te 
executives  are  the  real  excutives  which  affect  trie  people 
in  their  every-day  life. 
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The  Judiciary  of  the  United  States,  according  to  the 
Constitution,  "  shall  be  vested  in  one  supreme  court  and 
in  such  interior  courts  as  the  Congress  may 
Federal  from  time  to  time  ordain  and  establish."  The 
Judiciary  actual  organisation  of  the  courts  is  thus  main- 
ation  and  ly  a  matter  of  statute  law.  The  powers  of  the 
Powers.  federal  courts  are  given  m  more  detail  in  the 
Constitution.  These  powers  are  of  two  types — (a)  those 
relating  to  the  special  questions  over  which  the  federal 
government  has  legislative  and  executive  control,  e.g., 
maritime  and  admiralty  cases,  and  cases  arising  out  of 
the  constitutional  law  of  the  United  States,  and)  (b)  those 
in  which  the  parties  to  the  suit  more  properly  belong-  to 
the  federal  than  to  the  state  courts,  e.g.,  in  cases  affect- 
ing foreign  relations,  or  foreign  ministers,  or  in  cases 
where  the  state  courts  have  incomplete  jurisdiction.  It 
is  for  Congress  to  determine  bow  the  courts  are  to  be 
organised  to  carry  out  the  general  law  of  the  Constitu- 
tion. 

The  Judiciary  Act  of  1789,  with  its  amending  acts, 
is  the  basis  of  the  present  judicial  organisation.  The 
Supreme  Court  consists  of  a  Chief  Justice, 
ationofthe  and  eight  Associate  Judges.  The  Supreme 
courts.  Court  deals  with  appeals  from  inferior  courts, 
and  has  original  jurisdiction  in  cases  affecting  consuls, 
and  xoreign  ministers,  and  in  cases  in  which  a  state  is  a 
party.  It  must  hold  annual  sessions  in  "Washington, 
and  six  of  the  Judges  form  a  quorum.  Next  to  the 
Supreme  Court  are  the  Circuit  Courts,  which  are  of  two 
kinds — Circuit  Courts  and  Circuit  Courts  of  Appeal.  The 
Circuit  Courts  are  held  in  different  divisions  or 
circuits  of  the  country  by  the  Judges  of  the  Supreme 
Court  sitting  separately.  The  country  is  divided  into 
nine  circuits  and  each  Justice  must  hold  a  court  in  his 
circuit  at  least  once  in  two  years.  The  business  of  the 
Supreme  Court  is  so  heavy  thait  the  Judges  are  not  able 
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tn  attend  Circuit  Courts  regularly.  In  addition  to  the 
Judges  of  the  Supreme  Court  circuit  judges  are  appoint- 
ed who  hold  court  separately.  The  Circuits  are  divided  into 
sixty-eight  districts.  Each  of  these  districts  has  a  district 
court.  Sometimes  a  whole  state  counts  for  judicial  pur- 
poses as  one  district.  The  districts  are  arranged  accord- 
ing to  the  number  of  population  and  amount  of  work  to 
be  done,  but  no  district  crosses  state  boundaries.  The 
District  Courts  are  the  lowest  of  the  Federal  Courts. 

The  Courts  of  Appeal  in  the  Circuits  were  established  to 
relieve  the  Supreme  Court  of  certain  appellate  work.    The 

Circuit  Courts  of  Appeal  consist  of  one  judge 
courts*  of  °*  *^e  Supreme  Court  and  two  circuit  judges,  or 
Appeal.         one  circuit  judge  and  one  district  judge.     One 

judgeship  in  each  circuit  exists  for  this  work. 
The  Circuit  Court  of  Appeal  is  final  in  certain  matters, 
but  in  other  matters,  such  as  constitutional  questions, 
conviction  for  capital  crimes,  and  matters  affecting 
treaties,  an  appeal  lies  from  the  Circuit  Court  of  Appeal 
to  the  Supreme  Court. 

There  are  other  federal  courts  for  special  work.     The 
Court  of  Claims  exists  to  determine  the  validity  of  claims 
against   the   United  States   in  cases   where   no 
courts  provision  exists  for  their  settlement.     It  sits  at 

Washington,  and  is  composed  of  a  Chief  Justice 
and  four  judges.  The  Court  of  Private  Land  Claims, 
which  consists  of  one  Chief  Justice  and  four 
judges,  deals  with  claims  to  certain  lands  which  are 
affected  by  the  late  Spanish  ownership  of  the  country  in 
the  South-West  of  the  United  States.  The  Courts  of  the 
District  of  Columbia  and  the  Courts  of  the  Territories 
exist  for  the  administration  of  justice  in  their  respective 
spheres.  Properly  speaking*,  these  two  courts  are  not 
federal  courts.  They  really  combine  the  qualities  of 
federal  and  state  courts.  The  Supreme  Court  is  the  final 
court  of  appeal  from  both. 

e2 
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The  Judges  of  the  United  States  are  appointed  by  the 
Appoint-  President  with  the  advice  and  consent  of  the 
Federal'  Senate.  They  are  appointed  for  life,  or  to 
Judges.         serve  during  good  behaviour. 

The  District  Attorney  and  the  Marshal   are  both   ap- 
pointed by  the  President.     The  District  Attorney  prosec- 
utes all  offenders  against  the  federal  criminal 
Attorney       *aw>    conducts   civil  suits      on  behalf     of      the 
j*nd  federal   government,    and  performs  such  other 

legal  duties  as  his  appointment  as  federal 
judicial  officer  may  entail.  The  Marshal  is  the!  executive 
officer  of  the  federal,  circuit  and  district  courts.  He 
issues  and  executes  orders  of  the  court,  and  effects 
arrests.     His  state  equivalent   is  the   Sheriff. 

The  procedure  of  the  federal  courts  as  a  rule  is  regul- 
ated according  to  the  state  in  which  the  court  is  sitting. 
State  procedure   is   followed,   and  state   law   is 
procedure.    enforcecj  ^-here  no  federal  law  applies. 

3.      The  Government  oe  the  States. 

Just  as  the  citizen  of  Bengal  is  more   concerned   with 

the  Government  of  Bengal  than  with  the  Government  of 

India  in   the  affairs  of  his   everyday  life,   so, 

state3'  ar,df°r  the  control  of  the  normal  affairs  of  their 

covern-       life,    the    citizens   of    the   individual   states  in 
ments.  '  . 

America  are  more  interested  m  the  state  gov- 
ernments than  in  the  federal  government.  The  federal 
government  deals  with  the  greater  matters  of  national 
life — with  war  and  peace,  foreign  relations,  etc. — 
and  only  in  national  crises  or  at  the  periodic  elections  is 
the  ordinary  citizen  brought  into  personal  contact  with 
it.  Certain  broad  facts  must  be  kept  in  mind  in  this 
respect. 
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1.     There   are    two  types  of  constitutional   law   iu   the 
United   States.       First,  there  is  the  constitution  of  the 
United  States  itself.       This  is  the  supreme  law 
Two  Types  of  the  land.    Second,  there  are  the  constitutions 
utionai  Law.ot   the   individual   states.     Each   of  these  types 
is  part  of  the  same  thing'.     Each  is  part  of  the 
sum  total  of  the  constitutional  law  of  the  United  States, 
but  as   the  whole   is   greater   than  the   part  so  the  con- 
stitution   of    the    United    States    is    greater    than    the 
constitution    of     any    single    state    or    any    number    of 
-tates.     But  the  constitution  of  the  United  States  is  an 
integral  part  of  the  constitutional  law  of  any  one  state 
just  as  1he  constitution  of  the  individual  states  are  res- 
pected by  the  federal  government  where  those   laws  do 
not  clash.     In  the  case  of  conflict  the  greater  supersedes 
the  less. 

2.  From  this  arises  the  fact  that  though  the  states  have 
definitely  guaranteed  powers,  their  legislatures  are  non- 
sovereign  law-making  bodies.  They  have  com- 
NeoSnS'atUreS  plete  authority  within  the  limits  granted  by 
l0nv^»tign  their  own  and  the  federal  constitutions,  but 
they  are  not  sovereign  bodies.  There  is  only 
one  sovereign  body  in  the  state,  and  that  is  the  United 
States. 

■5.  The  states  were  the  original  units  of  government  in 
America.  When  the  constitution  was  drawn  up  each  state 
jealously  safeguarded  its  own  rights.  To  the 
ThiTstates  sta^es  a*  *ne  beginning-  of  federal  government 
the  federal  government  was  unreal  and  distant. 
Thgy  therefore  kept  to  themselves  all  the  powers  they 
possibly  could,  consistent  with  the  creation  of  a  central 
government  to  look  after  all  their  interests.  To  the 
central  government  was  given  only  a  strictly 
limited  number  of     functions — those     functions      which 
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must  belong-  to  all  central  governments,  such  as  the  con- 
duct of  foreign  relations,  matters  of  war  and  peace,  coin- 
age, customs,  the  post  office,  and  the  power  to  raise  reve- 
nue to  support  itself.     To  the  states  were  given  the  resi- 
due, with  such  limitations  (such  as  the  raising  of  troops) 
ais  were  necessarily   imposed  by  the  grant  of   powers,  to 
the  federal  government.     Thus  the  states  were  left  with 
all  those  affairs  which  affect  ones  normal,  everyday  life. 
The    states    decide    the    qualifications    for    the   right   of 
the  vote;  they  control  all  elections,  including  those  for 
the  President  and  Vice-President.     They  enact  and  ex- 
ecute criminal  law,  with  some  exceptions;  they  administer 
the  prisons.       The  civil  law,  including  all  matters  relat- 
ing- to  the  possession  of,   and  transfer  ol  property,   and 
succession ;   marriage    and    divorce,    and    all   other   civil 
relations ;  the  regulation  of  trading  corporations,   subject 
to  the  right  of  Congress  to  regulate  inter-state  commerce ; 
the  regulation  of  labour ;  education  ;  charities ;  licensing ; 
game  laws — all  are  matters  for  the  states.     In  addition  to 
tliis,  the  states  may  act  in   those  matters  in  which     the 
central  government  may  be  empowered  to  act  by  the  con- 
stitution and  in  which  it  does  not  actually  take  action.    In 
some  matters,   e.g.,  regarding  naturalisation  and  bank- 
ruptcy, the  central  government  has  only  partial  control. 
4.     Each    state    constitution    must    be    republican    in 
form,  but  it  derives  its  authority  not  from  Congress  but 
from  the  people  of  the  state.     States  may  be 
Admission    added  to  the  Union  in  two  ways — (a)  by  means 
states"        °f   an  enabling  act,    which     provides     for   the 
drafting  and  ratification  of  a  state  constitution 
by  the  people.     In  this  case  a  territory  previously  admin- 
istered by  the  central  government  may  become  a  state 
as  soon  as  the  conditions  are  fulfilled ;  and  (b)  by  accept- 
ing a  constitution  already  framed  in  which  case  admis- 
sion to  the  Union  is  granted  at  once. 
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5.  In  many  of  the  newer  state  constitutions,  much 
more  has  been  included  in  the  constitution  than  should 

really  he  included  in  purely  constitutional  law. 
Formation    Properly    speaking-,     the    constitution    should 

of   New        merely    <>ive   the    fundamental      principles   and 
Constit-  •     ?.  o  r>    I  - 

utions.  organisation  ot  government.  Jiut  m  many  con- 
stitutions details  are  given  regarding  the 
management  of  public  property,  the  regulation  of  public 
debt  and  suchlike.  In  cases  even  the  sale  of  intoxicating 
liquor  is  made  a  matter  of  constitutional  law.  These 
things  belong  properly  to  the  sphere  of  ordinary  legisla- 
tion, but  distrust  of  ordinary  laws  and  law-makers  led 
the  people  to  safeguard  their  theories  by  the  constitution. 
This  means  a  confusion  between  the  realms  of  constitut- 
ional and  statute  law. 

6.  Owing  to  the  difficulty  of  amending  the  constitut- 
ion of  the  United  States,  many  constitutional  provis- 
Generai        i°ns  now  regarded  as  mistakes  cannot  easily  be 

Results  remedied.  Experience  has  shown  that  in 
many  matters  other  than  those  granted  by  the  constitut- 
ion to  the  central  government,  central  wouldi  be  better 
than  local  control.  From  this  have  arisen  some  of  the 
chief  abuses  of  American  political  and  social  life.  Parti- 
cularly is  this  the  case  in  marriage  and  divorce.  While 
some  states  preserve  the  old  stringency  of  the  marriage 
law,  others  have  relaxed  it  so  far  as  to  make  both  mar- 
riage and  divorce  almost  farcical.  The  diversity  of  law 
from  state  to  state  enables  parties  to  obtain  divorce  with 
the  greatest  ease :  one  party  sometimes  obtains  a  formal 
divorce  without  the  other  party  knowing  anything  about 
it.  A  similar  lack  of  uniformity  exists  in  criminal  law, 
and  in  laws  concerning  debt.  In  taxation,  too,  much 
harm  is  wrought  by  lack  of  co-ordination.  Industry 
and  trade  are  frequently  hampered  by  ill-considered  state 
laws.  Investment  of  capital  is  discouraged,  and  in  some 
states  taxes  bear  much  more  harshly  on  certain  types  of 
employment  than  in  others. 
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The  remedy  of  these  evils  is  more  co-ordination  or 
control  by  the  central  government.  Such  control  can- 
not be  secured  because  of  the  difficulty  of  amending-  the 
constitution.  The  many  abuses  which  have  resulted 
from  the  lack  of  co-ordination  in  these  important  matters 
had  led  many  thinkers  to  prefer  the  Canadian  type  of 
federal  constitution,  by  which  the  states  are  given  defi- 
nitely enumerated  functions,  and  the  residue  is  left  to 
the  federal  government. 

Each  state  has  a  definite  constitution,  like  the  federal 
constitution.  It  would  be  more  correct  to  say  that  the 
federal  constitution  is  like  the  state  constitu- 
constit-6  tions,  as  the  federal  constitution  was  drawn  up 
utions.  on  ^ne  m0(jei  0f  the  constitutions  or  charter? 
of  the  thirteen  original  states  which  formed  the  United 
States. 

The  constitutions  of  the  states  can  be  amended     only 
after  a   lengthy  and      difficult      process.        This   process 

varies  in  difficulty  from  one  state  to  another. 
Amendment  In  t]ie  cage  of  a  general  revision,  the  legisla- 
constit-         ture   may    call   a  popular  convention  for     the 

purpose.  The  question  of  the  calling  of  the 
convention  must  first  be  decided  by  the  people.  If  the 
people  agree,  the  convention  is  elected  in  the  ordinary 
way.  It  considers  the  amendment,  and  if  it  agrees  to 
the  amendment,  the  amendment  finally  is  submitted  to 
the  people  for  acceptance  or  rejection.  Particular  amend- 
ments may  be  proposed  by  the  legislature,  but  in  most 
cases  the  vote  of  the  people  is  necessary  for  final  adop- 
tion. Sometimes  amendments  must  be  accepted  by  two 
successive  legislatures  as  well  as  by  the  people  before  they 
can  be  incorporated  into  the  constitutional  law  or  the 
state.  In  most  cases  more  than  a  simple  majority  of 
the  legislature  is  necessary. 
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Among-   much   diversity  of    organisation   in    the    state 
governments   one   feature  is   common — the  separation   of 
legislative,  executive  and  judicial.    This  separa- 
separation  tion  is  more  stringent  in  the  states  than  in  the 
°ifnpt°h"ers     central  government,  and  in  some  respects  more 
states.  harmful,  e.g.,  in  the  election  of  judges  by  the 

people  in  order  to  avoid  any  possible  sub- 
servience of  the  iudiciarv  to  the  executive. 

Each  state  has  a  bicameral,  legislature.  Both  the  houses 
me  elected  on.  the  suffrage  basis  already  noted  in  con- 
nexion   with    the    federal    government.         The 
Legisiat-       upper  house  is  called  the  Senate,  the  lower  the 

ures.  House  of  Representatives.     Both  together  are 

Powers     Or* 

ganisation,  known  bv  different  names  in  different  states, 
Procedure,  eg  ^  in  ^m  Tersey  the  «  General  Assemb- 
ly," in  Virginia  the  "  House  of  Dele- 
gates." The  senates  harve  fewer  members*  than  the  lower 
houses,  the  electoral  areas  for  senators  being-  wider  than 
those  for  representatives.  Representatives  are  usually 
elected  for  two  years,  senators  for  four;  one-half  of  the 
senate  is  renewed  every  two  years.  Both  senators  and 
representatives  are  paid  at  the  same  rate.  Both  must  be 
citizens,  though  the  minimum  period  of  citizenship 
varies.  Usually  an  age  limit  is  set  (senators  from 
twenty-one  to  thirty,  representatives  from  twenty-one  to 
twenty-five).  Other  qualifications — such  as  residence  in 
the  state,  or  electoral  district — are  as  a  rule  necessary. 

The   legislatures    of    the    states  theoretically  are   com- 
petent to  deal  with  all  matters  not  reserved  specifically  for 
the  federal  government.     But  the  state  constit- 
Power  of     utions    themselves    have  self-imposed  restrict- 
ures:  ions,     so    that     in    certain    states  neither  the 

federal  legislature  nor  the  state  legislature  can 
deal  with  some  subjects.  The  state  constitutions,  fur- 
ther, frequently  impose  limits  on  the  length  of  sessions, 
and  contain  rules  for  the  conduct  of  legislation,  even  to 
great  detail.     All  these  limitations  are  meaint  to  secure 
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the  interests  of  the  people  against  any  possible  legisla- 
tive tyranny.  In  most  constitutions  the  arrangement  of 
procedure  and  other  details  are  left  to  the  houses  them- 
selves. 

The  organisation  of  the  houses  in  the  majority  of  cases 

is  like  that  of  the  federal  legislature.     The  lower  houses 

usually  elect  a   Speaker  as  president.     In  the 

organisat-     upper  houses  the  equivalent  of  the  vice-presid- 

state*  ent    in   ^e    iecleral    Senate    is    the    lieutenant- 

Houses,  governor.  Bills  are  passed  as  in  Congress, 
though  there  are  local  varieties  in  the  amount 
or  type  of  majority  required.  The  Standing  Committee 
organisation  prevails  in  the  state  legislatures,  just  as  in 
Congress,  for  the  same  reasons  and  with  the  same  results. 
The  two  state  houses  have  similar  duties,  though  in  some 
states  money  bills  must  originate  in  the  house  of  repres- 
entatives. The  senates  act  as  courts  in  cases  of  im- 
peachment by  the  houses  of  representatives.  The  senates, 
too,  -have  in  some  cases  the  power  to  confirm  or  reject 
appointments  made  by  the  governors. 

The  chief  executive  official  in  the  states  is  the  governor. 

He  is  chosen  by  the   direct  vote   of  the  people  over  the 

whole  state.     The  term  of  office  varies  from  two 

Ixecutfves.  *°  ^our  years»  Du*  two  states  (Massachusetts 
and  Ehode  Island)  elect  their  governors  for  one 
year  only.  The  governor  as  a  rule  must  be  a  citizen 
of  some  3'ears'  standing  (the  period  varies  from 
two  to  twenty  years).  Many  states  have  lieutenant- 
governors.  All  have  secretaries  of  state,  whose  duties  are 
the  keeping  of  state  records,  the  registration  of  the  official 
r.cts  of  the  governor,  keeping  and  affixing  the  state  seal, 
keeping-  records  of  titles  to  property,  and  such  other 
duties  as  belong  to  a  public  record  office.  Other  officials 
are  the  state  treasurers  and  the  attorney-general,  whose 
duties  are  denoted  by  their  names.  The  comptroller,  or 
public  accountant,  under  whose  warrant  the  state  treasurer 
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pays  out  public  monies;  the  auditor;  and  the  superinten- 
dent of  education  are  other  officials  which  exist  in  some 
states  and  not  in  others.  In  a  few  states  councils  are 
associated  with  the  governors. 

Like  the  governors,  the  state  officials  are  elected  by 
the  people.  In  this  respect  there  is  a  marked  difference 
between  the  federal  and  the  state  practice.  The 
oSSSS?  °f  President  of  the  United  States  himself  nomi- 
etonCtdfns'  nates  l^s  Cabinet  or  chief  officials.  In  the 
state  states,    the  officials   are   elected  by   the   people, 

xecutiwes.   anj    ftre   ]ar„.e]-v  independent   of   the    governor. 

The  governor  therefore  is  not  the  '  executive  r  in  the 
same  sense  as  the  President :  he  is  only  a  part  of  the 
executive,  with  little  or  no  control  over  the  other  parts 
of  it.  In  the  states  all  the  officers  theoretically  serve  the 
people,  not  the  governor.  Their  responsibility  from  the 
governor  downwards  is  to  the  people,  and  to  the  law  of 
the  state.  The  only  method  of  removal  is  impeachment 
before  the  Senate  by  the  House  of  Representatives. 

In  the  American  states  the  central  offices  of  government 
do  not  control  administration  in  the  same  way  as  in  other 

countries.  They  are  supervisors  only.  The 
peculiar  rea]  work  of  administration  is  done  by  the 
of  Exeoutiveofficials  of  the  local  bodies.  Even  in  educat- 
thtTstates.   lon>    which    usually    is  looked  on  as  requiring 

much  central  co-ordination  and  control,  the 
state  superintendent  of  education  as  often  as  not  is 
merely  a  supervisor.  The  real  powers  in  education  are 
the  local  authorities. 

Thus  the  governor  has  very  little  real   power.     He   is 
the  nominal  more  than  the  real  administrative  chief.     His 

duty  is  to  see  to  the  faithful  administration  of 
outfes  of"*1  *Iie  laws>  as  far  as  his  powers  allow.  He  is  the 
the  commander  of  the  state  militia.     He  has  to  in- 

Covernor.  form  the  legislature  regarding  affairs  in 
fthe  state  and  he  may  recommend  measures.  He  cannot 
present  bills  to  the  legislature,  though,  in  some  states,  he 
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presents  estimates.  On  the  requisition  of  a  certain 
number  of  members,  he  may  call  extra  sessions  of  the 
legislatures.  In  all  but  two  states  the  governor  has  a 
veto  on  legislation,  but  his  veto  may  be  over-ridden  by  the 
two  houses,  usually  by  a  special  (two-thirds  or  three- 
fifths)  majority.  He  has  certain  powers  of  clemency,  of 
granting  pardons,  remitting  fines,  etc.  His  power  of 
appointment,  as  we  have  seen,  is  small. 

The  judicial  system  of  the  states  is  quite  distinct  from 
the  federal  judicial  system.  Each  state  has  its  own  jud- 
icial system,  with  a  complete  organisation  and 
Judiciary.  i*s  ovm  procedure.  The  only  effect  federal 
government  has  on  these  courts  is  the  limitat- 
ion of  subjects  which  may  be  dealt  with  by  the  state 
courts. 

The  organisation  of  the  state  courts  is  so  varied  that 
only  a  general  outline  can  be  given  here.  (1)  The  lowest 
courts  are  those  of  the  Justices  of  the  Peace,  or,  in  cities, 
the  Police  Judges.  They  have  jurisdiction  over  petty 
cases,  both  civil  and  criminal ;  they  conduct  enquiries  in 
graver  offences  and  commit  prisoners  for  trial  in  higher 
courts.  (2)  The  next  grade  is  the  County  or  Municipal 
Courts.  They  hear  appeals  from  the  lower  courts,  and 
have  wider  jurisdiction  in  civil  and  criminal  cases.  (3) 
Circuit  Courts,  which  hear  appeals  from  both  the  lower- 
grades  and  have  a  still  wider  jurisdiction  than  the  County 
or  Municipal  Courts.  Sometimes  they  have  permanent 
judges :  sometimes  they  are  held  by  the  judges  of  the 
Supreme  Court  on  circuit.  (4)  The  highest  court  is  the 
Supreme  Court,  or  court  of  final  appeal,  in  which  there  is 
a  Chief  Justice  and  Associate  Judges.  This  court  is 
appellate  only. 

There  are  many  varieties  of  this  general  scheme.  In 
some  states  there  are  courts  for  special  purposes,  especial- 
ly probate  courts,  for  the  administration  or  estates,  the 
proof  of  wills,  etc. 
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One  of  the  most  distinctive  features  in  the  state  judicial 
organisation  is  the  method  of  judicial  appointment.     As 

a  rule  the  judges  are  elected  by  the  people. 
Anpoint-  ^-n  sorne  c«ses  they  are  elected  by  the  legislature ; 
ment  of       in  other  cases  they  are  appointed  by  the  governor 

with    the    advice    and  consent   of   the   senate. 

The  term  of  appointment  varies  from  two  years, 
to  tenure  during  good  behaviour.  In  regard  to  qualifica- 
tions, only  a  few  states  insist  on  members  of  the  legal 
profession  being  chosen.  As  a  matter  of  fact,  members 
of  the  legal  profession  as  a  rule  are  chosen.  Age  limits 
(from  twenty-five  to  thirty- five  years),  residence, 
citizenship  and  other  such  qualifications  usually  exist. 

The  ministerial  officers  of  the  courts  are  also  elected, 
e.g.,  the  sheriff.  Even  the  court  clerks  are  elected  in 
some  states.  The  elections  take  place  by  the  areas  served 
by  the  courts.  The  judges  of  the  Supreme  Court  are 
elected  by  the  whole  state. 

4.     Local  Government  in  the  United  States. 

It  is  impossible  to  give  here  more  than  the  general 
features  of  American  local  government.  The  local 
varieties  of  organisation  are  very  numerous. 
General  but  American  local  government  lacks  the  com- 
of  Local  plexitv  of  organisation  that  exists  in  England. 
m°en°t"'  This  is  largely  due  to  the  fact  that  the  evolut- 
ion of  American  local  government  was  a  con- 
scious process.  The  areas  were  established  for  definite 
ends  and  purposes,  and,  though  the  original  plan  of 
local  government  was  borrowed  from  England,  the 
makers  were  free  from  the  historical  conditions  which 
make  the  English  system  so  complex. 

Certain  salient  features  of  American  local  government 
mav  be  noted. 
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1.  In  the  United  States  both  the  scope  and  the  free- 
dom   of   action   given  to  local   authorities   is   very   great. 

While  the  law  is  centralised  and  co-ordinated,  the 
wide  scope,  administration  of  the  law  is  left  very  largely  to 

local  authorities.  Local  government  is  thus  the 
most  important  branch  of  American  government  in  the 
everyday  affairs  of  life.  The  duties  of  the  local  authorities 
are  very  wide.  Police,  jails,  sanitation,  education, 
libraries,  poor-relief,  communications  (roads  and  bridges), 
the  assessment  and  collection  of  taxes,  the  licensing  of 
trades,  the  lower  grades  of  the  administration  of  justice, 
are  all  administered  by  local  authorities  under  the  general 
guidance  set  down  in  the  laws  of  the  state. 

2.  Owing  to  the  legal  centralisation,  local  legislative 
Mainly  bodies  are  not  common.  The  local  authorities 
Executive.     aie  in  the  main  executive. 

3.  Where  there  are  local  legislative  bodies,  they  are 
Limited  strictlv  circumscribed  by  their  charters,  just 
Legislative  as  xne  s<ate  legislatures  are  limited  by  their 
Bodies.        constitutions. 

4.  In     America     there     is     no     equivalent     of     the 

,  English  Local  Government  Board.     The  Central 
No   central         ^  .  ,         .  „ 

control-       Governments  enforce  the  state-law  by  means  of 

,ine    Body'  the  courts. 

Three  main  types  of  organisation  of  local  government 
Organis-       may  be  enumerated  : 

tocai  gov-     J-     The  township  type,  which  we  have  seen  to 
emment.      be   characteristic  of   the   New  England   states. 

2.  The  county  type,  characteristic  of  the  southern 
colonies. 

3.  The  compound  type,  which  is  characteristic  of  the 
middle  colonies. 

* 

With  the  expansion  of  America  westwards,  the  type  of 
local  government  followed  the  predominant  type  of 
settler.     Where  the  settlers  were  mainlv  from  the  New 
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England  states,  the  township  was  predominant :  where 
they  came  mainly  from  the  southern  colonies,  the  county 
was  the  prevailing-  unit.  But  in  most  cases  the  compound 
type,  was  adopted,  especially  in  the  middle  and  north- 
western states.  In  these  states  immigrants  from  the 
eastern  states  combined  what  they  regarded  as  the  best 
qualities  of  their  own  systems.  In  the  western  states  the 
same  mixed  type  prevails.  The  later  states  of  course  had 
the  advantage  of  the  experience  gained  by  the  earlier 
ones,  and  were  able  to  establish  the  type  experience  proved 
best. 

In  the  township,  the  chief  authority  is  the  town-meet- 
ing. The  town-meeting  is  composed  of  all  the!  citizens  of 
the  area  who  have  a  vote.  The  town  meeting 
ship.1"0"""  assembles  once  a  year,  or  oftener,  if  occasion  de- 
mands. The  town  meeting  elects  all  the  local 
officers — the  Select  Men  (three  to  nine  in  number,  ac- 
cording to  the  size  of  the  town),  who  are  the  general  exec- 
utive authority,  the  town  clerk,  treasurer,  assessors, 
school  committee,  library  trustees,  constables — every 
official,  in  fact,  necessary  to  transact  the  business  of  the 
area.  These  officials  are  responsible  to  the  town-meet- 
ing, which  examines  their  accounts  and  votes  their  supp- 
lies. The  town  meeting  is  presided  over  by  a  '  moder- 
ator.' 

This  is  the  tvpe  of  New  England  township,  where  the 
township  preceded  the  county.  The  county  in  New  Eng- 
land was  formed  out  of  townships,  and  is  confined  to  its 
own  functions,  which  are  partly  judicial  and  partly 
administrative.  The  sphere  of  work  of  the  county  is  quite 
separate  from  that  of  the  township.  But  in  other  states 
the  township  is  more  integrally  connected  with  the  county. 
The  oountv  in  these  was  often  the  original  unit :  the  town- 
ship was  introduced  for  administrative  convenience.  In 
the  north-west  the  township  was  established  for  school 
purposes.  The  government  surveyors  mapped  out  the  lard 
in  blocks  of  thirty-six  square  miles,  reserving  as  a  rule 
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one  square  mile  for  school  endowment.  This  block  was 
called  a  township,  and  the  endowment  section  came  to  he 
administered  on  the  township  basis. 

The  organisation  of  the  township  outside  New  England 
differs  according  to  the  development  and  vitality  of  the 
township.  Sometimes  there  is  a  town  meeting :  some- 
times the  town  meeting  is  replaced  by  popular  election 
to  the  administrative  posts.  The  system  of  Select  Men 
of  New  England  does  not  as  a  rule  exist  in  other  stated. 
Their  equivalents  are  supervisors,  and  boards  of  super- 
visors. The  number  of  officials  varies  with  the  size  of 
the  township  and  the  work  to  be  done.  In  some  of  the 
southern  states  (as  in  Virginia)  the  township  system  was 
tried  and  abolished,  while  in  others  it  exists  in  only  a 
very  minor  way. 

The  county  (the  idea  was  borrowed  from  the  English 
shire)  is  the  most  suitable  unit  of  local  government  for  a 

widespread  farming  population,  and  it  was 
county.         aaturally  adopted   in   the  southern   states.      It 

originally  was  a  judicial  area,  but  later  it  was 
made  the  area  for  all  local  administration.  It  has  its  own 
officials,  the  heads  of  which  are  the  county  commissioners. 
The  ordinary  officials — treasurer,  auditor,  superintend- 
ents of  roads,  of  education,  etc.,  who  are  elected  usually 
by  popular  vote,  act  under  the  county  commissioners.  It 
has  also  a  judicial  organisation  (sheriff,  coroner,  attorney, 
etc.).  The  functions  of  the  county  are  the  supervision 
of  education,  roads,  bridges,  jails,  and  other  such 
matters  as  fall  within  their  area. 

Where  township  and  county  exist  side  by  side  there 
is  again  much  variety  in  organisation.    In  some  areas  the 
county  authority  is  composed  of  the  heads  of 
The  the  townships:  in  others,  the  townships  choose 

compound    the  cmmty  authorities.     The  division  of  funct- 
ions varies  also  from  place  to  place.     Where 
the    two    organisations    co-exist    the    predominant    type 
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{township  in  New  England,  county  in  the  south)  has  the 
more  power  and  importance. 

In  both  the  county  and  township   &y steins,   there  aie 
sub-divisions  into  school  areas,  where  district  directors  or 
trustees  are     appointed  to     look  after     school 
school  interests.     These  local  trustees  or  directors  are 

reas"  the  most  powerful  agents  in  the  whole  state  in 

the  administration  of  education.  Such  localism  has 
proved  harmful  to  education,  as  it  has  prevented  proper 
co-ordination  of  method,  and1  the  enforcement  of  any 
standard  of  qualifications   for  teachers. 

The  local  units  are  circumscribed,  either  by  constitut- 
ional or  by  statute  law,  in  the  amount  of  taxes  they 
can  raise.  As  a  rule  they  can  tax  only  up  to  a 
Taxation01  »iven  percentage  of  the  value  of  property.  The 
county  has  to  raise  the  taxes  voted  by  the 
state  legislature,  for  state  purposes,  as  well  as  the  county 
taxes.  Where  the  township  exists,  it  has  similar 
powers  and  duties.  The  assessment  varies  from  county 
to  county  and  from  township  to  township,  and  boards  of 
equalisation  have  been  created  in  some  cases  to  secure 
equality  of  treatment  between  the  areas. 

Where  villages  and  towns  have  grown  up,  the  county 
and  township  organisations  are  superseded  by  municipal 

organisation.  In  smaller  urban  districts, 
Municipal  villages,  boroughs  or  towns  (the  names  vary 
ment.  "         from    state    to     state)    may    be    incorporated 

through  application  to  the  courts  of  law,  if 
the  electors  can  prove  that  the  necessary  conditions  can 
be  fulfilled.  Such  urban  authorities  take  over  the  old 
township  functions,  though  in  some  states  they  continue 
to  be  part  of  the  county,  and  pay  county  dues.  In  some 
larger  towns  the  urban  area  has  swallowed  up  the  county 
area  altogether  (as  in  Philadelphia  and  New  York).  In 
Virginia  the  urban  areas  are  definitely  separated  from 
the  counties. 
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In  the  case  of  larger  cities,  a  special  Act  is 
necessary  for  incorporation.  Hence  arises  the  variety 
of  American  municipal  government.  In  England  there 
is  one  Act  (the  Municipal  Corporations  Act)  under  which 
urban  areas  may  be  incorporated  as  municipalities.  The 
American  cities  have  wider  powers  than  the  smaller  areas- 
of  local  government,  and,  of  course,  a  much  bigger 
organisation.  They  also  often  have  a  separate  judicial 
organisation.  The  names  of  the  officials  (mayor,  alder- 
men, etc.),  are  the  same  as  in  England.  In  most  great 
cities  there  are  two  chambers — a  board  of  aldermen,  and 
a  board  of  common  councilmen.  In  New  York  State, 
most  of  the  cities  have  only  one  house — either  a  Board  of 
Aldermen,  or  a  Common  Council. 


CHAPTER  XXVI. 

THE  GOVERNMENT  OF  GERMANY. 
1.     Historical. 

With  the  abdication  of  the  German  Emperor  in  1918, 
the  old  German  Empire  came  to  an  end.  Since 
the  end  of  the  War  the  successors  of 
The  End  the  German  Emperor  have  been  trying  their 
German  best  to  place  the  government  of  Germany  on  a 
Empire.  stable  foundation,  but  as  yet  it  is  impossible 
definitely  to  say  what  the  future  German 
Government  is  flo  be.  By  the  new  constitution  it  is 
Republican,  though  the  old  name  Empire  (Reich)  is 
continued.  Whatever  form  it  takes,  it  is  sure  to  pre- 
serve many  of  the  organisations  of  the  old  Empire.  The 
German  Empire  has.  now  become  a  historical  study  and 
as  such  it  will  always  have  value  for  the  student  of 
politics.  It  will  be  studied  for  many  reasons,  not  the 
least  of  which  is  that  it  was  a  federal  union  of  a  country 
with  a  long  history.  The  German  federal  government 
was  markedly  different  in  many  respects  from  the  gov- 
ernment of  the  United  States.  This  difference  was  in- 
evitable, for  while  the  United  States  started  with 
practically  a  clean  sheet,  the  makers  of  the  German 
Empire  had  many  difficult  historical  questions  to  handle. 
They  had  to  weld  a,  nation  into  unity  and  the  success  of 
their  efforts  from  that  point  of  view  is  to  be  judged  by 
the  remarkable  unity  which  Germany  showed  during 
the  latter  days  of  the  Empire. 

f2 
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The  constitution  of  the  old  German  Empire  can  be 
understood  only  by  an  analysis  of  its  historical  anteced- 
ents. Germany  developed  from  her  frontier 
Develop-  inwards.  Most  states  develop  from  their 
ment  at  frontiers  outwards.  In  the  early  years  of  the 
Th«manV:  seventeenth  century,  the  Electors  of  Branden- 
i^Jpenc?1  burg  acquired  the  Duchy  of  Prussia  on  the 
ent  states.  Baltic  and  the  Duchy  of  Cleves  on  the  Rhine. 
These  two  duchies  are  the  boundaries  of  what 
later  was  Prussia.  Within  these  boundaries  there  was 
a  large  number  of  smaller  states,  so  many,  in  fact,  that, 
as  one  writer  says,  in  the  18th  century  "  the  whole  map 
of  Germany  was  a  mass  of  patches  of  different  colour 
mingled  together  in  a  bewildering  confusion."  Many 
of  thesie  states  were  small.  Some  of  them  were  com- 
posed of  parts  which  were  not  contiguous.  This  sys- 
tem was  the  result  of  feudalism.  The  heads  of  the  states 
had  acquired  the  lands  at  various  times  and  in  various 
ways.  The  lands  thus  acquired  had  been  divided  and 
subdivided  among  the  families  of  the  owners,  hence  the 
extraordinary  subdivision.  The  Church  too  added  to 
this  subdivision.  The  Church  owned  lands  in  the  same 
way  as  private  individuals  and  its  position  increased  the 
confusion. 

Under  the  old  Prankish  monarchy  the  king  used  to 
appoint  local  officers  called  grafs.  These  grafs 
were  really  agents  of  the  king  and  as  such 
The  Crafs.  ^gi^ed  enormous  power.  Greait  as  their 
powers  were  they  could  not  interfere  with  the  great 
landowners  of  the  territories  over  which  they  ruled. 
These  landowners  were  practically  independent.  The 
n;rafs  had  to  exercise  their  authority  round  them,  but 
not  over  them.  In  this  way  a  two-fold  authority  develop- 
ed, viz.,  the  grafs  and  proprietors.  In  the  course  of 
time  these  two  offices  coalesced.  Grafship  became  heredi- 
tary and  the  grafs  usually  were  the  landed  proprietors, 
or,  if  the  graf  was  not  originally  the  landed  proprietor, 
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he  received  a  grant  of  land  for  his  services.  Grafs  thus 
became  territorial  .magnates  and  the  territorial  mag- 
nates became  grafs.  This  led  to  the  conjunction  in  one 
person  of  'the  old  territorial  independence  and  the  dele- 
gated authority  of  the  king.  By  the  thirteenth  century 
Germany  was  owned  by  the  king,  princes,  grafs  and 
barons  (the  old  landed  proprietors).  The  bishops  and 
abbots  were  also  extensive  landowners. 

Still  another  office  helped  the  growth  of  local  in- 
dependence in  Germany,  the  office  of  the  mark-grafs. 
The  mark-graf  was  the  defender  of  the  fron- 
Mark-Grafs.  ^ers  or  boundaries.  As  a  rule  he  was  a  mili- 
tary commander  with  an  army.  Not  only  did  he  defend 
the  frontiers,  but  he  extended  the  frontiers  by  conquer- 
ing frontier  provinces.  The  mark-graf  was  essentially 
an  official  of  the  king,  commanding  the  king's  army.  In 
the  course  of  time  the  mark-grafs  became  so  powerful 
that  they  virtually  became  kings  in  themselves.  Thus 
Brandenburg  itself,  and  Austria  became  independent. 
Austria  was  the  East  Mark,  the  boundarv  against  the 
Huns. 

After  Charles  the  Great,  whose  authority  kept  his  pos- 
sessions together,  these  small  princes  of  Germany  became 
After  practically   independent.        The  name    Empire 

thearGreat.  persisted  through  several  houses,  the  last 
aiid  strongest  of  all  being  the  Austrian  Hapsburg,  which 
came  to  an  inglorious  end  in  1918.  The  successors  of 
Charles  the  Great  were  unable  to  keep  the  vast 
possession  of  Charles's  empire  together,  and,  in  the  course 
of  three  reigns,  the  basis  had  been  laid  for  the  growth 
literally  of  hundreds  of  independent  principalities. 

In  the  meantime  the  growth  of  trade  had  caused  great- 
cities  to  spring  np,  such  as  Hamburg,  Bremen  and 
Lubeck.  These  cities  were  troublesome  to 
The  cities.  tne  Emperor  and  he  solved  the  problem  of  their 
government  in  one  of  two  ways.  Either  he  placed  the 
cities  directly  under  his  own  government  or  lie  delegated 
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his  powers  to  an  over-lord,  who  conducted  the  govern- 
ment in  his  name.  The  cities  preferred  the  first  of  these 
methods,  because  the  king  was  unable  to  take  a  close 
personal  interest  in  them,  whereas  the  over-lord,  who 
was  on  this  spot,  guided  and  directed  the  cities  accord- 
ing to  his  own  ideas  or  to  the  orders  of  the  Emperor. 
In  the  thirteenth  century  the  cities  were  strong  enough 
to  become  free  cities.  They  owned  allegiance  to  the 
Empire,  but  they  received  extensive  powers  of  self- 
government.  The  over-lord  was  withdrawn  and  the 
cities   sent  their  representatives   to  the  Imperial  Diet. 

Among  the  many  states  in  Germany,  one  stands  out 
prominent,  viz.,  Brandenburg  or  Prussia.  The  growth 
of  Brandenburg  as  a  unified  state  is  really  due 
Prussia.  ^0  aR  enactment  made  in  the  middle 
of  the  fifteenth  century,  which  forbade  the  splitting 
up  of  the  kingdom  among-st  the  various  electors. 
Whilst  the  neighbouring  states  were  continually 
subdivided,  Brandenburg  was  held  together  under 
one  monarchical  house.  Gradually  it  became  the 
leader  both  in  size  and  in  power.  In  the  fifteenth 
century  the  mark-grafship  of  Brandenburg  fell  into  the 
hands  of  the  Hohenzollerns.  Henceforth  it  was  known  by 
the  name  of  Prussia.  After  the  Thirty-Tears'  War,  in 
the  middle  of  the  seventeenth  century  Frederick 
William,  the  Great  Elector,  extended  his  dominions  con- 
siderably, making  Prussia  bigger  than  any  other  state  of 
the  Empire  save  the  Hapsburg  Austria.  The  Great' 
Elector's  grandson,  Frederick  the  Great,  added  other 
territories,  actually  doubling  the  population  of  the  king- 
dom. Then  came  the  Napoleonic  Wars,  which  checked 
the  growth  of  Prussia.  Napoleon  suppressed  a  large 
number  of  the  smaller  states,  including  the  ecclesiastical 
ones.  He  combined  them  into  the  Confederation  of  the 
Rhine.  He  split  Prussia  into  two,  hoping  to  break  her 
power,  The  Confederation  neither  served  Napoleon's 
purposes  nor  did  it  last  any  time. 
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Napoleon  both  directly  and  indirectly  was  really  the 
cause  of  the  growth    of    the    German  Empire.     In   the 
The  Results  first  place,  his  campaign  created    a    sense    of 
Napoleonic  common    interest    and      unity      amongst      the 
German     principalities      or     states.      In     the 
second  place,  Napoleon  himself  actually  created  in  Ger- 
many the  organisations  which   later  developed  into   the 
Empire.     In  the   third   place,   after  the  final   defeat   of 
Napoleon,     Germany     was    reorganised     by     the     peace 
treaty,  the  Treaty  of  Vienna. 

After  Napoleon's  downfall,  the  states,  thirty-nine  in 
number,  were  organised  in  a  loose  confederation.  This 
The  con-  confederation  in  no  sense  created  a  German 
ofdethetl0n  state.  Each  state  remained  independent  ex- 
Rhine,  cept  for  matters  affecting  their  internal  and 
external  aafety.  The  central  organ  of  the  Confedera- 
tion was  the  Diet,,  which  met  at  Frankfort.  This  Diet 
was  composed  of  delegates  or  ambassadors  from  the 
individual  states,  who  voted  according  to  the  instruc- 
tions received  from  their  own  governments.  The  nomi- 
nal powers  of  the  Diet  were  fairly  wide.  It  was  em- 
powered to  declare  war  and  make  peace,  to  organise  a 
federal  army,  to  enact  laws,  to  cany  out  the  constitut- 
ion of  the  confederation  and  to  decide  disputes  between 
the  states.  The  Diet,  however,  had  no  executive  power 
except  through  the  states.  If  a  state  refused  to  obey 
the  order  of  the  Diet  the  only  procedure  the  Diet  could 
adopt  was  to  ask  the  other  states  to  coerce  the  state. 
The  likelihood  that  the  other  states  would  obey  the 
Diet's  request  was  extremely  problematical,  for  the  con- 
federation was  not  organised  on  a  basis  of  equal  rights. 
Two  states,  viz.,  Austria  and  Prussia,  controlled  the 
whole  business  of  the  union.  Austria  was  permanent 
President,  and  Prussia  permanent  Vice-President. 
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The  chief  difficulty  in  the  way  of  federal     union     in 

Germany  was  the  number  of   states,   and  more  particu- 

subsequent  larlv    the    dominating'    power    of    Prussia    and 

Develop- 

ment:  Austria.     In  spite  of  the  new     sense     of     the 

Frankfort     nationality  created  by  the  Napoleonic  wars  the 
merit?  process    of    union    in    Germany   was  slow  and 

difficult.  In  the  years  1848  and  1849  the  national  spirit 
in  Germany  was  strong  enough  to  cause  the  summoning 
t  of  a  national  parliament.  This  national  or  German  par- 
liament was  elected  by  universal  suffrage.  It  met  at 
Frankfort  and  formulated  a  constitution.  The  imperial 
crown  was  offered  to  Prussia,  but  the  parliament 
wasted  so  much  time  in  carrying  out  its  ideas  that 
Austria  had  resumed  the  leadership  from  Prussia. 

The  whole  of  the  subsequent  development  of  Germany, 
until  it  was  definitely  organised  as  the  German  Empire, 
centred  round  one  man,  Bismarck.  Bismarck 
The  policy  recognised  that  if  Germany  were  to  be  united 
°Bismarck.  either  Prussia  or  Austria  must  renounce  it? 
leadership.  As  a  Prussian,  he  naturally  decid 
ed  that  Austria  must  be  put  outside  the  union. 
Bismarck  first  persuaded  Austria  to  join  Prussia  in  seiz- 
ing Schleswig  and  Holstein  from  Denmark  in  1864.  He 
then  quarrelled  with  Austria  over  the  division  of  these 
new  territories.  War  was  declared  and  Austria  was 
completelv  defeated  in  the  sliort  war  of  1866. 

Now  that  Austria  was  definitely  out  of  leadership. 
Bismarck  set  himself  to  organise  a  unified  Germany 
The  North  under  the  leadership  of  Prussia.  His  first  in- 
German  tention  was  to  include  all  the  states  escepr 
at0ion!der'  Austria,  but  France  compelled  him  to  stick  to 
the  territories  north  of  the  river  Maine.  Compelled  to 
do  this,  Bismarck  decided  to  enlarge  his  boundaries  by 
including  the  recently  seized  territories  of  Schleswig 
and  Holstein.  By  incorporating  them  along  with  the 
other  states  of    Prussia  he   created   the    North    German 
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Confederation,  of  which  the  King  of  Prussia  was  presi- 
dent. There  were  to  be  two  legislative  chambers,  one, 
the  Reichstag,  to  be  elected  by  universal  suffrage, 
the  other,  the  federal  council  or  Bundesrath.  This 
federal  council  was  practically  a  reproduction  of  the 
old  Diet..  It  was  composed  of  ambassadors  from  the 
different  states,  but  had  more  extensive  powers  than  the 
old  Diet., 

The  North  German  Confederation  left  several  power- 
ful states  south  of  the  Maine  independent,  viz.,  Bavaria, 
The  Wurtemburg,  Baden  and  Hesse.     These  states 

Prussian  might  have  remained  independent,  or  if  they 
War.  liked,  they  could  have  formed  a  union  by  them- 

selves. Austria,  of  course,  was  left  out  altogether.  But' 
the  Franco-Prussian  War  of  1870  raised  the  feeling 
of  all  communities  in  Germany  to  such  a  pitch  that  the 
local  prejudices  of  southern  states  were  swept  away;  all 
of  them  were  eager  to  join  with  the  northern  states  to 
form  a  unified  Germany.  To  compensate  for  their  loss 
of  prestige,  each  received  special  inducements  and  pri- 
vileges to  join  the  Union.  Thus  in  1870  the  Confeder- 
ation became  the  German  Empire.  The  president  of  the 
Confederation  became  the  German  Emperor,  and  in  1871 
the  constitution  of  the  German  Empire  was  drawn  up. 

2.     The  Government  of  the  German  Empire. 
The  German  Empire  was  a  federal  union.     Its  special 
characteristic  was  the  possession  of  very  wide  legislative 

powers  and  very  restricted  executive  powers. 
German  It  differed  in  many  respects  from  the1  type  of 
American  federalism  in  the  United  States.  In  the 
Federal        United  States  the  executive  power  is  divided 

between  the  central  government  and  the  gov- 
ernments of  the  states.  The  central  government  has  its 
own  executive  authority  for  the  execution  of  the  federal 
laws ;  for  example,  if  Congress  enacts  a  tariff  law,  federal 
officials  collect  the  duties.  The  federal  courts  also  de- 
cide legal  cases  that  arise  under    the    federaJl    laws.     In 
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Germany  the  federal  government  had  much  wider 
power  in  legislation.  The  power  included  what  in 
America  belongs  to  the  central  government  and  also 
much  that  belongs  to  the  state  governments.  Beyond 
dealing  with  such  matters  of  national  importance  as  the 
army  and  navy,  foreign  affairs  and  the  tariff,  the  central 
legislature  of  the  German  Empire  dealt  with  such 
domestic  matters  as  canals  and  roads,  as  well  as  the 
whole  domain  of  ordinary  civil  and  criminal  procedure. 
On  the  other  hand  the  administrative  or  executive  power 
of  the  Empire  was  very  limited.  The  Empire  thus  was 
mainly  a  legislative  and  supervising  authority,  except  in 
matters  relating  to  the  army,  navy  and  foreign;  affairs. 
In  tariff  matters  the  imperial  legislature  made  the  la'ws 
and  appointed  inspectors,  but  the  detail  was  carried  out 
by  state  officials.  In  the  case  of  »  state  refusing  to  carry 
out  the  federal  law  or  directly  opposing  it,  the  Federal 
Council  or  Bundesrath  was  the  deciding  authority.  If  a; 
state  persisted  after  the  decision  of  the  Bundesrath  in 
opposing  the  imperial  law  then  the  Emperor  had  to  take 
action  against  the  state. 

In  the  German  Empire  there  was  a  most  pronounced 
inequality  in  the  size  of  the  states.     In  a  normal  federal 

union  the  states,  if  possible,  should  be  equal  in 
The  .  size  and  power.       In  the  United  States  no  one 

Prussia.       state  is  so  much  bigger  or  more  powerful  than 

the  other  states  as  to  be  able  to  dominate 
them.  In  the  German  Empire,  however,  one  state,  Prus- 
sia, was  so  powerful  thart  it  was  able  to  plan  the  federal 
constitution  in  its  own  favour  and  subsequently  to  con- 
trol the  whole  government  of  Germany.  Prussia,  as  it 
has  been  said,  ruled  Germany  with  the  help  of  the  other 
stares.  The  component  parts  of  the  Genua n  Empire  were 
so  unequal  in  area,  population  and  power  that  equality 
of  treatment  could  not  be  expected.  The  larger  states 
would  never  have   joined    in    a   federal   union  with    the 
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smaller  states  had  they  been  given  purely  equal  treat- 
ment. Prussia,  for  example,  had  about  three- fifths  of  the 
total  population  of  the  Empire  as  well  as 'strongest  army. 
To  Prussia,  therefore,  fell  proportionate  privileges  in  the 
Empire. 

These  privileges  were  very  great.  (1)  The  King  of 
Prussia  had  the  perpetual  right  to  be  German  Emperor. 
Privileges  (2)  Prussia  was  able  to  prevent  any  change  in 
of  Prussia.  t.}ie  constitution.  Fourteen  negative  votes  in 
the  Bundesrath  defeated  any  motion  for  a  change  of  the 
constitution  and  Prussia  alone  was  able  to  command 
seventeen  votes.  (3)  Prussia  was  able  to  veto  all  pro- 
posals for  making  changes  in  the  Army  and  Navy,  and 
the  fiscal  system.  The  constitution  laid  down  that 
in  this  question  the  vote  of  Prussia,  if  cast  in  the  Bunde- 
srath in  favour  of  maintaining  the  existing  system, 
should  be  decisive.  (4)  Prussia  possessed  a  casting  vote 
in  the  case  of  a  tie  in  the  Bundesrath ;  and  (5)  Prussia 
carried  the  chairmanship  of  the  standing  committees  in 
the  Bundesrath. 

Prussia  possessed  other  constitutional  privileges  as  the 
result  of  private  agreements   with  some  of   the  smaller 

states.     The   smaller  states   were  free  to   make 
Privileges,    agreements  or  treaties  with  each  other  in  regard 

to  affairs  under  their  own  control.  Thus  when 
the  North  German  Confederation  was  formed  the  military 
system  prevalent  in  Prussia  was  introduced  into  the  other 
states.  When  the  constitution  of  the  Empire  was  made, 
it  was  provided  that  the  military  laws  should  be  made 
by  the  imperial  government.  The  Emperor  was  to  be  the 
commander-in-chief.  He  was  to  select  the  generals  in 
command  of  the  state  armies  and  to  approve  all  the 
appointments  of  other  generals.  To  the  states  was  left 
the  appointment  of  inferior  military  offices.  But  in  many 
cases  the  smaller  states  gave  up  the  right  of  such  appoint- 
ments to  Prussia.  As  a  return  for  such  concessions  the 
Emperor    conceded    the    right    of    the    stage's    troops    to 
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remain  in  their  own  areas  except  in  case  of  a  national 
crisis.  Another  type  of  agreement  between  Prussia  and 
smaller  states  was  that  made  with  Waldeck.  The  ruler 
of  Waldeck  was  heavily  in  debt  and  in  return  for  a  sum 
of  money  he  gave  up  his  rights  to  Prussia  and  retired 
to  Italy. 

Some  of  the  other  units  of  the  Empire  possessed  special 

privileges.     The  two  great  ports  of  Hamburg  and  Bremen 

were  first  allowed  to  continue  as  free  ports,  out- 

of'oth8eS    s^e  ^e  SC0Pe  of  ^e  imperial  tariff  law.     They 
states.         later  gave  up  these  privileges.       Privileges  of 
various    kinds    were    enjoyed    by    the   southern 
states,  which  had  been    compensated     by     Bismarck     foiv 
joining  the  union.  Thus  Bavaria,  Wurtemburg  and  Baden 
were  exempted  from  certain  imperial  excises,  and  had  tli,e 
right  to  levy  excise  on  their  own  authority.     In  Bavaria 
and  Wurtemburg  the  postal  and  telegraph  services  were 
subject  only  to  genera]  imperial  laws.     Bavaria  had  also 
special  military   privileges.     Her  army  remained   pract- 
ically  under  her   own   control.     The  Emperor  had   only 
the  right  to  inspect  it  in  times  of  peace.     Wurtemburg 
had  also  special  military  privileges.     Bavaria  was  exempt 
from   imperial   control   in  matters   concerning  railroads, 
residence  and  settlement.     The  light  to  seats  on  special 
committees  of  the  Bundesrath  (the  committees  on  foreign 
affairs,  army  and  fortresses)  belonged  to  Bavaria,  Wur- 
temburg and    Saxony.     Bavaria    had    also    the  right    to 
preside  in  the  Bundesrath  in  the  absence  of  Prussia. 

The  German  Empire  was  thus  not  the  usual  type  of 
federal  union.  The  reason,  of  course,  is  that  when  the 
Empire  was  made,  Bismarck  had  to  take  many 
proportion-  historical  conditions  into  account.  He  had  to 
Equality.  force  some  states,  persuade  and  entice  others, 
hence  the  many  privileges  of  the  individual 
states.  The  proportionate  power  of  Prussia  secured 
for  her  most  power  in  the  Empire.  The  German 
Empire   for   a    federal    union    of    privileged    states — the 
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privileges  in  essence  representing  a  proportionate  equality. 
For  Bismarck  to  have  attempted  to  join  the  various  in- 
dependent states  or  principalities  of  Germany,  each  with 
its  own  royal  house,  its  own  government  and  its  own 
pride,  on  the  basis  of  equality  would  have  ended  in  com- 
plete and  utter  failure. 

The  chief  organ  in  the  German  Empire  was  the  Bun- 
desrath or  Federal  Council.     The  Bundesrath  was  the  old 

Diet  continued  under  a  new  name.      The  Bun- 
Th8  desrath   was  the  central  organ  of  the  German 

8u"des*  Empire.  It  was  the  federal  house.  It  was 
compos-  composed  of  a  number  of  ambassadors  who 
ition.  represented     the     rulers     or     governments     of 

their  own  states.  These  ambassadors  or 
delegates  were  appointed  by  the  rulers  of  the  states,  or, 
in  the  case  of  the  free  cities,  by  the  senates.  The  number 
of  seats  allocated  in  the  Bundesrath  was  practically  in  the 
same  proportion  as  in  the  old  Diet  in  the  Confederation, 
with  the  exception  of  Bavaria — six  seats  instead  of  four 
were  given  to  Bavaria  as  a  special  inducement  to  join 
the  Empire.  Prussia  in  addition  to  her  own  votes  obtained 
the  votes  of  other  states  which  she  absorbed  in  1866,  e.g., 
Hanover,  Hesse-Cassel  and  Frankfort.  Prussia  in  all  had 
seventeen  seats  in  the  Bundesrath  as  compared  with  the 
six  of  Bavaria,  four  of  Saxony  and  Wurtemburg,  three 
each  of  Baden  and  Hesse.  The  other  states  had  two 
members  or  one  member  each.  Prussia  really  controlled 
three  more  votes  by  her  contract  with  Waldeck  and  by  her 
control  of  the  two  Brunswick  votes.  She  obtained  con- 
trol of  these  Brunswick  votes  by  setting  a  Prussian  prince 
on  the  Brunswick  throne.  Thus,  in  all,  Prussia  con- 
trolled practically  twenty  votes.  By  securing'  other  ten 
votes  she  could  secure  an  absolute  majority  in  the 
Bundesrath  in  all  matters.  Only  in  very  small  matters 
have  the  other  states  beeu  able  to  defeat  Prussia  in  the 
Bundesrath. 
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The  Bundesrath  has  been  called  by  President  Lowell  of 
Harvard     University     "that   extraordinary   mixture     of 
legislative  chamber,  executive  council,  court  of 
voting!*8*1     aPPeal  and  permanent  assembly  of  diplomats." 
The      members      of     the      Bundesrath      were 
appointed,    and  could   be   removed    only    by  their   own 
states.     The  votes  cast  by  them  in  the  Bundesrath  were 
state  votes;  they  could  not  vote  as  free  individuals.     All 
the  delegates  of  a  state,  therefore,  had  to  vote  in  the  same 
way  according  to  their  orders,  so  that  it  was  not  necessary 
for  the    full  delegation   of    any  particular     state  to  be 
present  to  record  the  stare  vote.     All  the  state  votes  were 
counted  whether  all  the  state  members  were  present  in 
the   Bundesrath*  or   not.     One   Prussian    member   of  the 
Bundesrath  could  cast  the  whole  of  the  seventeen  Prussian 
votes.     According  to  the  constitution,  votes  which  were 
not     instructed,     i.e.,     votes     which     were     cast     irre- 
spective    of     the     instruction     given     by     the     govern- 
ments of    the    individual    members,   were  not  counted. 
Formal  instruction  by  the  state  was  not  always  necessary, 
because  the  member  or  members  nominated  by  the  states 
were  the  chief  officials  of  the*  states.     These  officials  were 
liable  to  be  held  to  account  for  their  actions  in  the  Bun- 
desrath by  their  own  state  legislatures. 

Some  of  the  smaller  states  found  it  a,  heavy  tax  on  their 
resources  to  maintain  the  full  delegation  of  the  Bundes- 
rath, and  the  custom   of   group   representation 
Represent-    grew    up.        A  single    delegate   nominated    by 
ation.  groups    of    states  recorded   the    votes    of    these 

states.  The  Bundesrath  also  had  two  sessions,  one  for 
important  and  the  other  for  unimportant  work.  At  the 
important  session  the  individual  delegates  had  to  be 
present  and  at  the  unimportant  session  group  represent- 
ation was  allowed. 
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Tlie  Bundesrath  was  the  federal  organ  of  the  Empire. 
Its  form  and  functions  are  both  explained  by  its  des- 
Th9  cent    from   the    German    Diet.       To   a   certain 

Federal         extent  it  was  an  assembly  of  diplomats;  but  it 

also  had  definite  constitutional  powers  both  as 
a  law-making"  and  as  an  executive  body.  The  members 
were  fot  free  to  act  like  members  of  a  normal  legislative 
body.  They  had  to  vote  according  to  order.  Their  tenure 
also  depended  on  the  will  of  their  own  governments.  The 
Bundesrath  was  the  representative  body  of  the  individual 
governments  in  the  federal  union,  just  as,  before  1913, 
the  members  of  the  American  senate  were  elected  by  the 
legislatures  of  the  state  governments.  The  American 
senators,  however,  were  not  compelled  to  vote  in  any 
particular  way  by  their  own  governments. 

The  president  of  the  Bundesrath  was  the  Imperial 
Chancellor.    He  was  nominated  by  the  Emperor.     As  the 

Emperor  was  the  king  of  Prussia,  the  Ohancel- 
atfonof  the  lor  normally  was  one  of  the  Prussian  delegation. 
Bundes-        During  the  Great  War  this  rule  was  departed 

from,  but  only  the  stress  of  circumstances 
caused  by  the  war  compelled  the  Emperor  to  go  outside 
Prussia  for  his  Chancellor. 

The  internal  organisation  of  the  Bundesrath  was  gov- 
erned   by   the  constitution.     There   were    eight   standing 
committees.     The  members  of  the  committees  on  the  army 
and  fortresses  were  appointed  by  the  Emperor.     Bavaria, 
Saxony  and  Wurtemburg  had  places  on  these  committ- 
ees.      The  committee  of  maritime  affairs   was   also  ap- 
pointed     by      the      Emperor.        The      committees      on 
taxes,     customs,     trade,     justice,     railways,     posts     and 
telegraphs,    and  accounts,   were  elected  by  the  Bundes- 
rath itself  every  year.     The     oniy     constitutional    limit- 
ation    on     these    committees  was  that  five  states  had  to 
be  represented,  of  which  Prussia  was  one  and  the  Prussian 
member  was  always  chairman.        In   practice   the  states- 
appointed  their  own  representatives  on  these  committees. 
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0?)e  other  committee,  the  Committee  of  Foreign  Affairs, 
was   subject  to   special  procedure  and  rules.      This  com- 
mittee    was     composed    or     representatives    of    Bavaria, 
Saxony,  Wurtemburg  and  two  other  states  nominated  by 
the   Bundesrath.        The  members  of   the  committee  gave 
the  views  of  their  own  governments  on  matters  referred 
to  them  by  the  Chancellor,    who   was  a   member   of   the 
committee.     The   Bavarian  representative  presided.     The 
committee    was    really    a    consultative    body    on    foreign 
affairs.       There  used  to  be  three  standing  committees  not 
provided    tor   in  the  constitution — (1)   the  Committee  on 
Alsace-Lorraine,  (2)  the  Committee  on  the  Constitution, 
(3)  the  Committee  on  Rules.      All  the  standing  commit- 
tees could  meet  although  the  Bundesrath  itself  was  not 
in  session. 

The  powers  of  the  Bundesrath  were  very  extensive.  In 
one  way  or  other  it  controlled  practically  the  whole  field 
powers  jf  the  German  government.  All  laws  and 
Bundes-  treaties  that  fell  within  the  domain  of  legisl- 
rath.  ation   required   its   assent.        Theoretically   the 

Lower  House  or  Reiehstag  had  the  right  to  initiate  legis- 
lation, but  the  Bundesrath  prepared  and  discussed  the 
great  majority  of  bills,  as  well  as  the  budget.  Once 
Ihese  were  discussed  in  the  Bundesrath  they  were  sub- 
mitted to  the  Reichstag  and,  if  passed,  were  re-submitted 
t<  the  Bundesrath  to  be  passed  finally  before  receiving 
the   Emperor's   signature. 

The   Bundesrath   had  also  wide   executive  and   judicial 
powers.      As  an  executive  authority     it    drew    up    regul- 
ations for  the  conduct  of  the  administration  and 
Powers'"6      iss^d  ordinances  for  the  execution  of  the  laws 
except  in  so  far  as  that  power  had  been  given  to 
other  authorities.      In   finance   its   power  was   extensive. 
It  elected  the  members  of  the  Board  of  Accounts,  which 
supervised   the   accounts   of   the    nation.        It    had    also 
considerable     powers     of     appointment.        It     appointed 
the   judges  of    the    Imperial    Court,    and    the     directors 
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of     the     Imperial     Hank.       Other     appointments,     such 
as  those  of   consuls   and  collectors   or'   taxes,    had   to   be 
approved    by    the    committee    of    the    Bundesrath    con- 
cerned.      Except    in    the    case    of    invasion,    when    the 
Emperor  could  act  alone,  its  consent  was  necessary  to  a 
declaration  of  war.     Its  consent  was  necessary  also  for 
the  dissolution  of  the  Reichstag-  and  for  federal  executive 
action  against  a  state  which  broke  federal  law.        Mem- 
bers of  the  Bundesrath   were  also   appointed   to   support 
laws   approved  by   the     Bundesrath      in   the  Reichstag. 
These  delegates  could  express  the  views  of  their  own  gov- 
ernments whether  these  views  agreed  with  the  views  of 
the  Bundesrath  or  not,    so  that  their  function  had   little 
semblance   to   the    responsibility   of    cabinet    members    in 
other  governments. 

As  a  judicial  body  the  Bundesrath  had  power  to  decide 

all  disputes  between  the  imperial  and  state  governments 

regarding-      the      interpretation      of      imperial 

Powers' of     statutes.     It  also  decided  controversies  between 

*he  .  .„  individual  states  provided  these  controversies 
Bundesrath.  it      i  mi        t»  i 

were  matters  01    public  law.      the   Bundesrath 

only  adjudicated  in  these  matters  if  one  or  other  of  the 
parties  appealed  to  it.  If  a  dispute  arose  in  a  state  re- 
garding its  constitution  and  that  state  had  no  recognised 
authority  to  decide  the  dispute,  the  Bundesrath  decided 
it.  It  wasi  also  a  court  of  appeal  in  the  case  of  denial  of 
justice  by  state  courts,  i.e.,  it  compelled  the  state  to  give 
the  complainant  redress  by  passing  a  law  suitable  to 
the  case. 

The  Reichstag  was  elected  for  five  years  by  direct  uni- 
versal   suffrage   and    secret   ballot.        Voters    had    to    be 
The  twenty-five   years    old,    not   in    active    military 

Reichstag:  service,  not  paupers,  lunatics,  felons  or 
compos-  otherwise  disqualified.  Members  were  chosen 
ition.  -n  gj-Qo-jp     electoral    districts     fixed    by     impe- 

rial law.  The  electoral  district  was  originally  fixed 
on  tHe  basis  of  one  member  to  100,000  of  population,  but 
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before  the  end  of  the  Empire  the  population  had  shifted 
so  much  that  the  old  basis  of  distribution  was  extremely 
unequal.  As  in  America,  no  electoral  district  could  be 
composed  of  parts  of  two  or  more  states.  Each  state, 
however  small,  was  thus  able  to  have  one  representative. 
Being  the  largest  and  most  populous  state,  Prussia  had 
three-fifths  of  the  whole  membership ;  Bavaria,  Saxony 
and  Wurtemburg  came  next.  An  absolute  majority 
was  required  for  election  in  the  first  ballot  and  in  the 
absence  of  an  absolute  majority  a  second  vote  was  held. 
Elections  were  held  on  working  days,  not  on  Sundays,  as 
in  France,  which  placed  the  working  class  at  a  disad- 
vantage.    Members  were  unpaid. 

The  Reichstag  controlled   its      own     organisation.     It 
elected    its    own    president,    its    two  vice-presidents   and 
secretaries.     It  framed  its  own  rules  and  decid- 
organis-       -jd  election      disputes.        At   the  beginning  of 
Reichstag,    every   session   the   Reichstag  was  divided  into 
committees.       The  committees  were  temporary, 
not  standing  committees,  and  were  seven  in  number.     At 
the  beginning  of  each  session  the  Reichstag  was  divided 
by  lot  into  seven  sections  and  each  section  elected  one  or 
more  members  to  the  various  committees.     The  choice  of 
the  sections  was  really  determined  beforehand  on  party 
grounds. 

The  powers  of  the  Reichstag  seem  to  have  been  great. 

Actually  they  were  much  less  extensive  than  those  of  the 

powers  of   upper  chamber,  or  Bundesrath.     Theoretically 

Reichstag  a^  laws>  as  we^  as  ^ne  budget,  loans  and  treaties 
falling  within  the  domains  of  legislation,  re- 
quired the  consent  of  the  Reichstag.  It  had  the  right  to 
initiate  legislation,  to  express  its  opinion  on  the  conduct 
of  affairs  and  to  ask  the  government  for  reports.  Its 
actual  powers  were  circumscribed  by  the  Bundesrath. 
The  constitution,  for  example,  provided  that  the  budget 
should  be  annual,  whereas  the  chief  revenue  laws  were 
permanent  and  could  not  be  changed  without  the  consent 
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of  the  Bundesrath.     The  appropriation  tor  the  army  was 

fixed  by  the  law  determining*  the  Dumber  of  troops,  which 
was  voted  for  a  number  of  years  at  a  time.  The  chief 
actual  function  of  the  Reichstag  was  to  consider  bills 
prepared  by  the  Chancellor  and  Bundesrath.  The  mem- 
bers could  criticise  or  amend  the  bills,  but  as  a  rule  the 
Bundesrath  had  the  final  word. 

The  Reichstag*  was  summoned  by  the  Emperor.  He 
had  to  convene  it  once  a  year,  or  oftener  if  he  so  chose. 
It  had  to  be  summoned  at  the  same  time  as  the 
power  of  meeting  of  the  Bundesrath  and  its  sessions 
Emperor  to  had  to  be  public.  The  members  could  meet 
theS°  Ve  privately,  if  they  wished  to,  but  such  a  meet- 
Reichstag.  mg<  had  no  status  or  authority.  The  Reichs- 
tag could  be  dismissed  at  any  time  by  the 
Emperor  with  the  consent  of  the  Bundesrath.  Although 
the  Reichstag  was  a  popular  House,  its  dissolution  did 
not  depend  upon  popular  opinion.  It  depended  purely 
upon  the  will  of  the  Emperor  and  Bundesrath. 

In  the  Reichstag  interpellations  were  allowed.  The 
Imperial  Chancellor  being  the  only  minister  in  Germany, ' 
interpeii-  interpellations  or  questions  did  not  affect  a 
ations.  body  of  ministers,  such  as  a  cabinet.  The 
Imperial  Chancellor  had  the  right  to  sit  in  the  Reich- 
stag not  because  of  his  office  as,  Chancellor,  but  as  a 
delegate  of  the  Bundesrath;  in  fact,  all  members  of  the 
Bundesrath  had  a  right  to  be  present  in  the  Reichstag 
and  they  had  also  a  right  to  speak  whenever  they  wish- 
ed. The  members  of  the  Reichstag  could  address  quest- 
ions to  the  members  of  the  Bundesrath  individually, 
but  as  a  matter  of  practice  all  the  questions  were  hand- 
ed to  the  Chancellor,  who  gave  the  answers.  If  demand- 
ed by  fifty  members  a  debate  might  follow,  but  the 
Chancellor  did  not  resign  if  the  vote  went  against  him ; 
nor  indeed  was  he  under  any  obligation  to  conform  to 
the  wishes  of  the  Reichstag  in  any  way. 

g2 
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The  Bundesratli  had  far  more  power  than  the  Reich- 
stag. Besides  those  powers  we  have  already  seen  it 
to  possess,  the  Buudesrath  had  other  powers 
ofMBu*ldes-n  arising  from  special  privileges.  The  Buudes- 
rath and  rath  could  be  called  together  at  auy  time  if  a 
in  Powers,  third  of  its  members  demanded.  On  the  other 
hand  the  Reichstag  could  not  sit  alone :  the 
Buudesrath  had  to  be  in  session  at  the  same  time.  Again, 
the  Buudesrath  could  carry  its  meetings  over  to  a  new 
session,  whereas  the  Reichstag  had  to  conclude  its  meet- 
ing at  the  end  of  each  session.  The  Buudesrath  was 
thus  able,  and  the  Reichstag  uuable,  to  make  its  busi- 
ness continuous.  Another  very  important  privilege  of 
the  Bundesrath  was  its  right  to  sit  in  private,  whereas 
the  Reichstag  could  not  as  a  Reichstag  meet  privately. 

The  constitution  laid  down  that  the  presidency  of  the 
the  union  belonged  to  the  king  of  Prussia  who  carried 
rue  the  title  of  German  Emperor.       The  Emperor 

Emperor,  occupied  not  a  hereditary  throne  but  a  here- 
ditary office.  The  imperial  throne  was  hereditary,  be- 
cause occupied  by  the  King  of  Prussia. 

The  chief  powers  of  the  Emperor  lay  in  military  and 
foreign  affairs.  He  was  commander-in-chief  of  the  army 
and  the  navy,  and  was  also  in  charge  of 
powers.  foreign  affairs.  He  represented  the  German 
Empire  in  its  relations  with  foreign  states,  and,  subject 
to  the  limitations  we  have  seen,  could  make  treaties 
for  the  German  Empire.  Except  in  the  case  of  invasion, 
when  he  could  act  alone,  he  could  declare  war  with  the 
consent  of  the  Bundesrath.  With  the  consent  of  the 
Bundesrath  he  could  also  order  federal  action 
against  a  state  which  disobeyed  federal  law.  He  sum- 
moned, and  closed  the  Bundesrath,  and  with  its  consent 
he  could  dissolve  the  Reichstag.  He  promulgated  the 
laws  and  was  the  chief  executive  authority  for  their 
execution.     He  appointed  the  Chancellor  and  other  high 


POLITICAL  SCIENCE.  771 


officials  whom  the  Bundesrath  had  not  the  right  to 
appoint.  Such  were  his  powers  as  Emperor.  His  real 
powers,  however,  came  to  him  not  as-  Emperor,  but  a? 
King-  of  Prussia.  As  the  King  of  Prussia  he  controlled 
Prussia,  and  as  Prussia  controlled  the  Empire,  he,  there- 
fore, controlled  the  Empire.  His  chief  power  lay  in  the 
appointment  of  the  Imperial  Chancellor.  As  Emperor 
he  had  neither  initiative  in,  nor  veto  over  legislation. 
As  King  of  Prussia  he  nominated  the  Prussian  delega- 
tion as  well  as  Imperial  Chancellor  and  in  this  way  had 
complete  control  over  the  whole  course  of  legislation. 
The  negative  vote  of  Prussia  could  prevent  all  changes 
in  the  constitution  or  in  the  laws  dealing  with  the  army 
and  navy  and  taxes..  Thus  the  Emperor  was  all- 
powerful. 

The  Imperial  Chancellor,  who  was  nominated  by  the 
Emperor,  was  the  one  minister  of  the  German  Emperor. 
The  While  in  office  he  was  practically  supreme  head 

imperial  of  the  executive,  responsible  only  to  the 
Emperor.  The  Chancellor  was  really  a  sort  of 
second  Emperor.  He  was  not  in  any  way  responsible  to 
the  legislature.  The  (Chancellor  was  head  of  all  the 
federal  delegates  and  as  such  presided  in  the  Bundes- 
rath. He  acted  as  intermediary  between  the  Emperor 
and  the  Eeichstag.  He  explained  the  policy  of  the  gov- 
ernment in  the  Reichstag,  and,  though  liable  to  critic- 
ism, he  was  not  responsible  in  any  way  to  the  vote  of 
the  Eeichstag.  He  submitted  the  imperial  budget  to  the 
Reichstag  and  gave  an  account  of  the  general  adminis- 
tration, but  the  Eeichstag  could  not  compel  him  to  act  in 
any  particular  way.  The  Chancellor  controlled  the 
various  administrative  departments  of  the  government. 
He  also  supervised  the  administration  of  the  imperial 
law  in  the  individual  states* 
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Before  the  Great  War  the  Imperial     Chancellor   was 

always  a  Prussian.     He  used  to  be  head  of  the  Prussian 

state  government.     He  was  both  a  Prussian  and 

Chancellor     an  imperial  official  and  had  vast  powers  arising 

a   Prussian.  £rom  ^    jou},ie   position.      As   Chancellor   he 

presided  in  the  Bundersrath  but  he  voted  in  it  as  a  Pruss- 
ian delegate  and  as  the  head  of  the  Prussian  delegat- 
ion. In  the  Reichstag  he  could  appear  either  as 
a  Commissioner  of  the  Bundesrath  or  as  a  Prussian  mem- 
ber of  the  Bundesrath.  In  practice  he  interpreted  Pruss- 
ian will  to  the  federal  government  and  enforced  the 
Prussian  will  on  Germany.  Thus  it  was  that  Prussia 
ruled  Germany. 

Up  to  1878  the  Chancellor  could  appoint  a  substitute 
to      preside     in     the     Bundesrath     but     he     remained 

responsible   for  the     actions  of  his  substitute. 
chlncenor.   After  1878  a  responsible  Vice-Chancellor  could 

be  appointed.  The  Chancellor  himself  judged 
when  such  an  appointment  was  necessary  and  the  ap- 
pointment was  made  on  his  own  motion.  Although  the 
Vice-Chancellor  was  nominally  responsible,  the  Chancell- 
or remained  ultimately  responsible  in  every  case._  The 
Vice-Chancellorship  was  a  convenient  institution  in  the 
case  of  pressure  of  public  business. 

The  administration  of     justice    of     the     old     German 
Empire  was  a  mixture  of  state  and  imperial  organisation. 

Administ     At   tlie  lieafl   of  *e  3udicial     system  was  the 
ration'8 '    Reichsgericht,    or   Imperial  Court  of    Appeal, 
of   justice.  whicli  gat  at  Leipzic      x^e  Eeichsgericht  had 

original  jurisdiction  in  cases  of  treason  against  the 
Empire,  but  its  main  functions  were  appellate.  The 
general  administration  of  justice  was  under  the  superin- 
tendence of  the  Empire.  The  state  governments  appoint- 
ed their  own  judges  and  determined  the  limits  of  judic- 
ial districts,  but  imperial  law  determined  the  qualificat- 
ions of  state  judges  and  the  organisation  of  the  courts. 
Imperial  codes  of   civil  and  criminal   procedure   as  well 
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as  codes  of  civil  and  criminal  law  governed  the  state 
courts.  The  state  courts  were  the  interpreters  of  the 
imperial  law  although  their  decisions  were  given  under 
their  own  rulers  and  in  their  own  states. 

The  organisation  of  the  Prussian  Courts  may  be  taken 
as  an  example  of  the  actual  administration  of  justice. 
rhe  At  the  head  of  the  Prussian  system,   inimedi- 

Prussian  ately  below  the  Imperial  Court,  was,  in  each 
org'anfs-  Province,  a  Superior  District  Court,  and  below 
ation-  it  a  District  Court.     There  was  also  a  Court  in 

each  magisterial  district  (magisterial  districts  were  form- 
ed from  groups  of  rural  communes).     This  court  (known 
as  the  Amtsgerircht)  was  normally  a  court  of  original  juris- 
diction in  smaller  civil  suits.       Its  composition  was  deter- 
mined by  the  work  to  be  done.     The  higher  courts  each 
year   subdivided   the   work   among   themselves,   and     the 
number  of  judges  depended  on  the  amount  of  work.     The 
cases  were  divided  among  '  chambers,'  usually   three  in 
number,  civil,  criminal  and  commercial.     Each  chamber 
had  its  own  organisation,  with  a  president  at  its  head. 
In    the    Magisterial    districts    there    were    also    Sheriffs' 
Courts,    for  minor  criminal  cases;   major  cases   went  to 
thej  criminal  chamber  of  the  District  Court.      Special  jury 
courts,  composed  of  three  judges  of  the  District  Court, 
tried  grave  crimes.     Appeal  lay  from  the  Sheriff's  Court 
to  the  District  Court,  and,   in  points  of  law,   from  the 
District   Court   to   the  Superior   District  Court  and   the 
Imperial   Court.      Judges   were  appointed   by   the   King 
for  life. 

For  administrative  justice  there  was  a  series  of  court-, 
the  organisation  of  which  corresponded  mainly  with 
local  administrative  areas.  The  Circle  Com- 
rAadti^mSt'  mittee,  in  circles,  the  City  Committee,  in  cities, 
courts.  tllp  District  Committee,  in  the  districts,  acted 
as  administrative  courts,  their  composition  being  special- 
ly regulated  for  this  purpose.     The  chief  administrative 
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court,  corresponding  to  the  Imperial  Court  as  a  final  tri- 
bunal, was  the  superior  Administrative  Court  in  Berlin. 
It  was  composed  partly  of  judicial  and  partly  of  adminis- 
trative officials.  There  was  also  a  Court  of  Conflicts  to 
decide  whether  cases  belonged  to  ordinary  or  administra- 
tive jurisdiction. 

3.     The  Government  of  Petjssia. 

A  short  analysis  of  the  Government  of  Prussia  is  neces- 
sary here,  first,  because  of  the  importance  of  Prussia  in 
Reasons  tortne  German  Empire,  second,  because  many 
thStpdy0f-  Prussiai1  institutions  or  agencies  were  used  for 
ian  cov-  imperial  purposes ;  and  third,  because  Prussia 
ernment.      jg  an  exampie  0f  the  state  governments  of  the 

old  Empire. 

At  the  head  of  the  Prussian  government  was  the  King, 
who  held  a  hereditarv  crown,  under  the  Salic  law.  All 
statutes  required  his  signature,  subject  to  the 
The  King.  cousen^  0f  hig  ministers.  He  appointed  the 
chief  officers  of  government,  controlled  the  civil  list,  and 
conferred  titles  (a  power  he  did  not  possess  as  German 
Emperor). 

The  Ministers  Mere  the  servants  of  the  King,  and  were 
responsible  to  him,  not  to  the  Legislature.  The  Ministers 
The  could  appear  in  either  house  of  the  legislature, 

Ministers,  j^  tnev  were  not  obliged  to  resign  if  the  vote 
of  either  house  went  against  them.  The  Ministers  were 
the  heads  of  the  various  departments  of  government. 
The  ministries  were  co-ordinated  in  the  College  of  Minis- 
ters or  Ministry  of  State  which'  met  regularly  to  discuss 
policy,  proposed  laws,  departmental  conflicts,  and  exe- 
cutive work  generally. 

The  Chamber  of  Accounts  was  the     supreme  financial 

body  in  Prussia.     Its  members  were   appointed  for  life. 

The  similarly   to  judges.      This    Chamber   was   res- 

chamber      ponsible  directly  to  the  Crown.       Its  members 

Accounts,     were  nominated  partly  by  the  Ministry  of  State 
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and  partly  by  the  King.  The  President  of  the  Chamber 
was  appointed  by  the  King-  on  the  nomination  of  the 
Ministry. 

The  Economic  Council  was     a    consultative    body     to 

advise    in    matters    concerning    Trade    and    Commerce, 

Agriculture    and    Public    Works.        Its    voice 
The  ° . 

Economic     decided    how    the  votes   of  the  Prussian  dele- 
gation on  the  Bundesrath  were  to  be  cast. 

The  Prussian  legislature  consisted  of  two  houses — a 
House  of  Lords  and  a  House  of  Representatives.  The 
The  House  of  Lords  consisted  of  hereditary  nobles, 

Legislature.  ^e  memDers  wh0  represented  particular  inter- 
ests, representative  high  officials,  princes  nominated  by 
the  King,  representatives  of  ruling  families  which  had 
lost  their  kingdoms  or  duchies,  university  representatives 
and  other  outstanding  men  summoned  by  the  King*.  The 
House  of  Representatives  was  composed  of  representatives 
chosen  by  all  Prussians  over  twenty-five  years  of  age  not 
specially  disqualified. 

The  electoral  system  requires  special  note,  not  only  be- 
cause of  its  distinctive  nature,  but  because  of  the  part  it 
The  played  in  encouraging  anti-privilege  feeling-  in 

Electoral  Prussia.  The  whole  country  was  divided  up 
System.  int0  districts.  The  voters  of  each  district  were 
divided  into  three  classes.  Each  class  represented  one- 
third  of  the  taxable  property  of  the  district.  Each 
class  elected  a  third  of  the  number  of  electors  to  which 
the  district  was  entitled,  and  these  electors  ultimately 
elected  the  members  of  the  House  of  Representatives. 
One  elector  was  apportioned  for  every  two  hundred  and 
fifty  inhabitants.  Toting  was  public,  and  an  absolute 
majority  was  necessary.  Members  had  to  be  over  thirty 
years  of  age,  and  Prussians.     The  tenure  was  five  years. 
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The  two  Houses  sat  apart,  except  for  tlie  election  of  a 
regent,   when  they  met  together.     They  were  summoned 

and  adjourned  at  the  same  time.  The  legisla- 
of"the&  fciTe  Power  was  vested  in  the  Houses  and  the 
Houses.        King.     Each   House  could  initiate  legislation, 

but  financial  legislation  had  to  originate  in  the 
lower  House.  The  Budget  had  to  be  passed  or  rejected 
as  a  whole.  Actually  most  power  was  in  the  hands  of  the 
Ministers,   who  were  not  responsible  to  the  Houses. 

The  system  of  local  government  was  the  result  partly 
of  historical  conditions  and  partly  of  definite  creation  for 

administrative  convenience.       There  were  four 

erOnment0Vin  uuits  of  loc?1  government:  (1)  The  Province, 
Prussia.  the  old  provinces  of  Prussia — twelve  in  number 
—were  continued  for  the  purposes  of  local  ad- 
ministration :  (2)  the  District,  a  purely  administrative 
creation;  (3)  the  Circle;  (4)  Township  and  Town. 

In  the  province  there  existed  two  types  of  governing 
agency— one  representing  the  Central  Government,  the 
The  other  the  province  itself.     The  Central  govern- 

ment was  represented  by  a  Superior  Presi- 
dent appointed  by  the  King,  with  whom  was  associated  a 
Provincial  Council,  which  had  statutory  authority  in 
respect  of  local  matters:  The  superior  President  exer- 
cised most  of  the  real  power.  The  organs  of  the  Pro- 
vince itself  were  the  Landtag,  or  Provincial  Assembly, 
which  was  composed  of  representatives  elected  by  the 
Diets  of  the  Circles.  The  Landtag  had  definite  functions 
iu  relation  to  the  apportionment  of  taxes  among  the 
Circles,  election  of  officials,  and  examining  the  local 
budget.  It  also  elected  the  Provincial  Committee  and 
the  Landeshaupt inarm,  who  together  were  the  chief 
executive  authority  in  the  Province.  These  executive 
authorities  exercised  their  functions  strictly  within  the 
limits  allowed  to  the  Landtag.  The  superior  President 
was  responsible  for  the  general  administration. 


POLITICAL   SCIENCE.  777 

The   lowest  grade  was  the  townships   or  villages,    and 
towns.     In  the  rural  coinm lines  there  was  a  chief  execu- 
tive officer  (mayor,  president  or  village  judge), 
mlrai   and  and,  if  the  villages  were  large  enough,  a  coun- 
citv  cil.     In  verv  small  communes  there  was  a  mass 

Communes.  , .  Ti       ,.  ,,  ,.  •    j 

meeting.  In  the  town  the  organisation  varied 
according  to  their  size.  Sometimes  there  was  merely  an 
executive  officer  (Burgomaster) ;  sometimes  there  were 
Boards  or  Councils.  Jn  financial,  police  and  military 
matters,  the  central  government  kept  the  power  and 
direction  mainly  in  its  own  hands.  In  the  large  towns 
the  organisation  varied,  but  generally  speaking  there  was 
a  mayor,  who  was  a  trained  official,  He  was  the  presi- 
dent of  the  executive ;  associated  with  him  was  a  council 
of  aldermen,  composed  partly  of  members  elected  from 
the  citizens  of  the  town  and  partly  of  trained  officials. 
The  mayor  and  aldermen  were  the  executive  authority. 
The  aldermen  conducted  their  work  in  committees,  in 
which  members  of  the  town  council  and  citizens  not 
members  of  the  Council  co-operated.  The  town  council 
exercised  control  over  the  municipal  budget.  The  three- 
class  system  of  voting-  was  the  rule  in  the  Prussian 
municipalities. 

Magisterial   districts   were   formed   out  of    groups    of 
rural  communes.     The  head   of   the  magisterial    district 

was  the  Justice  (Amtsmann,).  who  was  nomi- 
The  nated    bv   the    Circle    Diet    for    final    appoint- 

?isfrict.r'al     ment  by  the  Xing.     He  was  in  charge  of  the 

police  of  the  district  and  also  was  responsible 
for  poor  relief  and  local  sanitation. 

The  district  was  not  a  unit  of  local  self-government  at 
all.        It  existed  purely  for  local   administration   by   the 

central  government,  All  the  officials  were 
District        appointed  bv  the  central   government.         As   a 

whole  the  officials  were  known  as  the  Administr- 
ation, and  the  chief  official  was  the  Administration- 
President,     The  officials  worked  through  boards ;  the  head 
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of  each  board  was  known  as  the  Superior  Administrat- 
ive Councillor.  In  certain  matters  the  Administration- 
President  had  power  to  over-ride  the  decisions  of  the 
Boards,  and  even  the  Administration  itself.  There  was 
also  a  District  Committee,  composed  partly,  of  trained 
officials,  and  partly  of  members  nominated  by  the 
Provincial  Committee.  This  board  confirmed  certain 
orders  of  the  Administration-President,  and  also  acted  as 
an  administrative  court. 

The  Diet  was  the  chief  organ  of  the  Circle  (Kreis).    It 

represented  interests — towns  (under  25,000  inhabitants), 

and  country  districts   were  apportioned  places 

Jhe,  on  it.  The  country  districts  were  further  divided 

Circle.  ,  ^  ill 

up  between    rural    communes    and   landowners. 

The  chief  local  official  was  the  Landrat,  who  acted  for  both 

the  central  government  and  the  local  Diet.       Associated 

with  him  was  the  Circle  Committee,  composed  of  himself 

and  six  members  chosen  by  the  Diet.     The  Landrat  was 

a  civil  servant,  appointed  by  the  Superior  President  of 

the   Province.     The    Circle    Committee    acted  also   as  an 

administrative  court  for  ih'e  circle. 

4.     Germany  after  the  "War. 

At  the  conclusion  of  the  Wax  in  November  1918,  a  re- 
volution  broke   out   in    Germany.       The   old    system   of 

government      was      completely      upset.        The 
Revolution     2,  ,   ,.      .     ,  ,  J    •   • .        ■,  „ 

in  Ger-        Emperor    abdicated  and   a   provisional  govern- 

many-  ment  under   the   Council  of  Peoples'    Commis- 

sioners was  established.  The  existing  Parliament  was 
dissolved  and  a  National  Assembly  was  summoned  to  draw 
up  a  constitution.  The  National  Assembly  elected  the 
first  President  of  the  Kepublic.  The  reigning  houses  in 
the  various  states,  principalities  and  duchies  of  Germany 
all  abdicated  or  were  driven  out,  and  each  of  these  is 
now  organised  on  a  republican  basis.  The  Peace  Treaty 
drawn  up  by  the  Allies  was  signed  by  Germany  on  June 
28th.  1919. 
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The  Constitution  drawn  up  und  adopted  by  the  National 
Assembly,  is,  as  might  be  expected  from  the  circum- 
stances under  which  it  was  drafted,  a  unique 
constit-  document.  It  is  impossible  to  say  whether  it 
will  remain  the  fundamental  law  of  the  German 
state.  The  political  condition  of  Germany  is  not  yet 
sufficiently  stable  to  give  certainty  of  duration  to  any 
constitutional  document.  The  present  constitution  was 
not  only  drawn  up  by  a  body  which  was  predominantly 
Socialist  but  it  of  necessity  was  drawn  up  under  the 
exacting-  criticism  and  demands  of  the  Allies. 

The  new  constitution  covers  the  whole  domain  of  gov- 
ernment, and  it  also  outlines  a  programme  of  social  re- 
construction. It  is  not  a  normal  constitution  : 
its  General  it  *s  more  a  social  or  political  document,  cal- 
character.  culated  to  inspire  the  German  people  with  new 
ideas  of  government  functions  and  with  hopes 
of  a  complete  social  reconstruction  based  on  general  ideas 
of  justice.  Many  of  the  articles  in  the  constitution  con- 
tain matter  not  really  constitutional  at  all :  they  are 
political,  social,   and  even  propagandist. 

Among  the  fundamental  ideas  of  constitutional  practice 
laid  down  are  the  usual  freedom  of  person,  of  speech,  and 

of    meeting,    but   in    addition  to   these  we    find 
Provisions!8  °ther     constitutional     maxims,     such     as     the 

right   of   association  for   public  officials,    prohi- 
bition against   sex    discrimination    for   public   office,    the 
right  to  emigrate,    the    secrecy    of    communications    by 
letter,      telegraph      or      telephone.        The      constitution 
abolishes  privileges  of  birth  or  class,  and  title's. 

Its  social,  or  more  correctly,  socialistic  programme  is 
also  novel.     It  declares  that  marriage,  as  flie  foundation 

of  the  family,  is  under  the  special  protection  of 
Provisions.    ^ie    state.        Illegitimate   children    must    have 

equal  rights  with  legitimate  children.  Educ- 
ation, too,  is  dealt  with  in  considerable  detail.     Private 
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preliminary  schools  are  abolished.  The  conditions  of  com- 
pulsory school  attendance  are  given,  eight  years  at  a 
public  school,  and  a  continuation  school  till  the  eighteenth 
year  of  age.  The  rights  and  conditions  of  labour  are  also 
set  down.  The  most  important  item  in  relation  to  labour 
and  industry  is  the  creation  of  an  Imperial  Economic 
Council,  which  will  advise  the  government  on  all  econ- 
omic measures. 

The  main  principles  governing  the  re-organisation  of 
the  government  may  be  set  down  shortly  thus :  — 

1.  The  constitution  abolishes  the  old 
The  New  dynastical  system.  It  makes  the  German 
cowe"rn°f  Empire  a  Republic.  It  also  makes  the  repub- 
ment.  lican  form   compulsory  for  the  states  or  terri- 

tories. 

2.  The  constitution  alters  the  old  federal  system.       It 
allows  territorial  arrangement  by  a  simple  act  of  legis- 
lation.    It  is  significant  that  it  uses  the  word  '  territory  ' 
in  place  of  the  old  'state'  for  the  old  federal  units. 

3.  It  definitely  recognises  the  twelve  provinces  of  Prus- 
sia, and  seems  to  foreshadow  the  dismemberment  of 
Prussia.  The  total  membership  of  Prussia  on  the  new 
Imperial  Council  is  two-fifths,  and  one-half  of  the  Prus- 
sian members  are  to  be  nominated  by  the  provinces. 

4.  The  old  Bundesrath  is  replaced  by  a  new  Imperial 
Council,  or  Reichsrath.  Its  composition  is  based  on  the 
proportion  of  one  member  to  one  million  of  population. 
Each  '  territory  '  is  to  have  at  least  one  member,  and  the 
Prussian  membership  is  limited.  The  members,  as  in 
the  old  Bundesrath,  will  continue  to  be  elected  by  their 
own  governments.  Its  executive  duties  are  largely  the 
same  as  those  of  the  Bundesrath.  Its  work  is  to  be  done 
mainly  by  Committees,  in  which  each  territory  has  only 
one  vote. 

5.  The  Reichsrath  is  much  less  powerful  than  the 
Bundesrath.  It  may  initiate  legislation,  but  actually  the 
initiation  will  pass  to  the  '  government.'  which  consists 
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of  the  Chancellor  and  ministers,  who  are  constitutionally 
made  responsible  to  the  Reichstag.     The  Reiehsrath  has 
no  longer  an  absolute  veto  on  legislation,   although   the 
method  of  securing  the  reversal  of  the  veto  is  complicated, 
implicating  the  use  of  the  referendum. 

6.  The  Reichstag  is  continued,  and  responsible  govern- 
ment is  introduced.  The  Chancellor  and  ministers,  the 
constitution  says,  must  have  the  confidence  of  the  Reich  &- 
tag.  The  Chancellor  will  recommend  the  appointment 
or  removal  of  ministers  to  the  President;  he  determines 
the  policy  of  the  government.  Each  minister  is  res- 
ponsible for  his  department^  but  no  act  of  a  minister  is 
valid   without  the  countersignature  of  the   Chancellor. 

7.  The  President  is  outside  politics,  like  the  French 
President.  He  is  to  be  elected  by  the  people,  to  hold  office 
for  seven  years  and  is  ineligible  for  re-appointment. 
He,  and  also  the  Chancellor  and  ministers  may  be  im- 
peached by  the  Reichstag.  The  President  is  also  subject 
to  recall,  on  the  initiative  of  the  Reichstag.  The  Pre- 
sident's duties  are  also  given — commander-in-chief,  re- 
presentative of  the  Republic  in   foreign  relations,   etc. 

8.  The  rules  governing  the  convening,  dissolution  and 
organisation  of  the  Reichstag  are  laid  down.  The  Diet 
will  have  Standing  Committees  to  guard  the  rights  of  the 
people  against  the  government.  These  committees  are 
meant  to  be  permanent,  even  in  spite  of  a  dissolution. 
They  are  more  like  permanent  commissions. 

9.  The   main    constitutional-  provisions    regarding   the 
electorate  and)  elections  are  universal  suffrage,   proport- 
ional representation,   sex  equality,   the  reduction  of  the 
age  limit  from  twenty-five  to  twenty,  and  the  secrecy  of 
the  vote. 

10.  The  initiative  and  the  referendum  are  introduced, 
with  rules  governing  their  use.  The  referendum  is  to 
be  used  in  the  case  of  disagreement  between  the  Reiehs- 
rath and  Reichstag*.  If  the  former  does  not  agree  with 
the  latter,   the  President  may  order  a  referendum.       If 
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the  Eeichstag  by  a  two-third  vote  insists  on  its  view,  the 
President  must  order  it.  He  must  also  order  it  if  the 
Houses  disagree  on  a  constitutional  amendment.  The 
people  may  order  a  referendum  on  any  measure  save  the 
budget,  revenue  or  salary  laws,  if  ten  per  cent. v  of  the 
voters  wish'  it.  Ten  per  cent,  of  the  voters  are  also  re- 
quired for  the  initiative. 

11.  The  division  of  powers  between  the  national  and 
territorial  government  are  much  the  same  as  under  the 
Empire.  The  rights  of  the  old  states  in  several  matters 
are  much  curtailed.  They  may  determine  their  own  form 
of  government  within  the  republican  limits  laid  down, 
but  beyond  such  determination  they  are  circumscribed 
by  national  law. 

12.  The  judicial  organisation  of  the  Empire  is  also  con- 
tinued, with  a  large  amount  of  constitutional  safeguard? 

and  detail  about  the  Courts. 


CHAPTER  XXVII. 

THE  GOVERNMENT  OF  JAPAN 

1.     Historical. 

The  royal   house   of  Japan  claims   descent   from   the 
first    Emperor,    Jimmu,    the   date  of  whose  accession  to 

the  throne  is  usually  given  as  660  B.C.  The 
Japan,  modern    history     of    Japan    dates    from   the 

revolution  of  1867-68,  when  the  royal  house, 
after  many  centuries,  was  reinstated  to  the  ruling1 
power,  which  hitherto  had  been  held  by  de  facto 
rulers,  or  shoguns.  With  the  revolution  of  1868  the 
modern,  or  Meiji  era  commenced,  and  with  it  modern 
Japan  may  be  said  to  have  started. 

The  revolution  can  be  understood    only    by    a    study 
of  the  conditions  prevailing  in  the  previous  (Tokugawa) 

era  or  shogunate.  The  first  of  the  Tokugawa 
gawa*Eki-a.      shoguns,     Iyeyasu,     established    his   position 

by  defeating  hiu  enemies  at  the  battles  of 
Sekigabara  in  1600,  and  Osaka,  in  1615. 
These  battles  put  an  end  .to  the  internecine  strife  of 
Japan  which  had  continued  steadily  from  the  middle  of 
the  fifteenth  century.  The  battle  of  Sekigabara  is  really 
the  turning  point  of  Japanese  history,  for  with  it  the 
Tokugawa  shoguns  became  masters  over  the  many  local 
feudal  barons,  and  civil  war  was  replaced  by  two  and  a 
half  centuries  of  peace,  prosperity  and  orderly 
development. 

Once  he  had.  established  his  position  by  military  force, 
Iyeyasu  proceeded  to  organise  the  country  so  as  to  ensure 

the  continuance  of  peace.  One  of  his  most 
classes.  important  acts  was  the  consolidation  of  the 
The  Mikado,  social,    governmental    and     legal    systems    of 

Japan  in  a  document  known  as  the 
Testament    of    Iyeyasu.      In   the   feudal    era,    Japanese 
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society  had  developed  a  form  and  rigidity  not  unlike 
the  Hindu  caste  system.  At  the  head  of  the  social  and 
political  hierarchy  "was  the  Emperor  (or  Mikado),  who 
was  regarded  as  divine  both  in  origin  and  in  person. 
No  one,  save  a  few  of  the  highest  ministers  and  his 
consorts,  was  allowed  to  see  him.  His  person  was  so 
sacred  that  if  he  spoke  to  anyone  outside  this  small 
circle,  a  curtain  was  drawn  between  the  speaker 
and  the  Emperor.  Living  apart  from  the  ordinary  life 
of  his  subjects,  he  could  know,  and  do  only  what  the 
shoguns  told  him. 

The  social  strata  of  Japanese  society  were  three — 
the  nobles  {huge),  the  military  class  {samurai  or  huke), 
and  the  common  people  (heimin).  The  huge 
The  Kuge.  were  the  court  nobility.  They  were  the  most 
select  families  in  the  country,  each  claiming  descent 
from  some  previous  mikado.  They  occupied  the  chief 
administrati  ve  posts  by  hereditary  right ;  but  they  did 
not  enjoy  large  emoluments.  They  were  not  territorial 
magnates,  so  that  their  position  was  one  of  high 
honour  but  of  comparative  poverty. 

Next  to  the  Luge  came  the  samurai,  or  military  class. 
Like  the  kuge,  the  samurai  occupied  administrative 
posts,  which  sometimes  were  hereditary. 
samurai.  Some  of  them  had  estates,  which  were 
granted  as  a  reward  for  military  merit. 
Most  of  them  received  stipends  from  their  feudal 
chiefs,  or  daimyos.  The  daimyos  were  the  permanent 
landed  nobility,  who  were  so  organised  by  Iyeyasu 
that  they  could  not  defy  either  the  central  government 
or  make  war  on  each  other.  The  samurai  as  a  class  did 
not  seek  wealth.  Their  one  duty  was  military  service, 
and  their  chief  object  in  life  was  not  to  disgrace  the 
very  strict  code  of  honour  of  their  class.  Stoical  in- 
difference to  pain,  relentless  vengeance  for  insult, 
strict  truthfulness,  filial  piety,  unselfishness  and 
disregard  for  death  were  their  chief  characteristics  as 
a  class. 
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The  heimin  composed  the  third,  and  most  numerous 
class  of  the  people.     They  had  no  social  status.     They 

could  not,  like  the  samurai,  carry  swords. 
The  Heimin.    aod  their  daily  1  tread  had  to  be     earned     by 

their  hands.  The  heimin  were  divided  into 
three  classes — farmers,  artisans  and  traders.  The 
farmers  were  the  most  important:  indeed  some  of  them 
enjoyed  the  privilege  of  carrying'  one  sword  (the 
samurai  had  the  privilege  of  carrying  two).  The 
artisans,  who  included  sculptors,  artists,  ceramists  and 
lacquerers,  came  next.  The  traders  were  the  lowest  in 
the  recognised   social   scales. 

Outside  the  recognised  social  classes  were  the  eta  and 
hinin.     The  eta     were     the     descendants     of     enslaved 

prisoners  of  war.   Their  duties  were  to  dispose 

of  dead  bodies,  kill  animals  and  tan  hides. 
The  hinin  were  mendicants,  whose  duties  included  the 
removal  and  burial  of  bodies  of  executed  criminals. 
These  pariah  classes  lived  apart  from  the  heimin,  and 
could   neither  intermarry   nor   eat   with   them. 

The  peace     and     order     established     by     the     earlier 
Tokugawa  shoguns  proved   to   be  the  conditions  of  the 

undoing  of  the  shogunate.  In  the  first  place, 
The  End  of  the  social  classes  changed  under  the  new 
Shoguns.        conditions      of      peace.        The     samurai,      or 

hereditary  soldiers,  in  particular,  lost  their 
old  virtues.  Their  old  conditions  of  life  had  departed, 
and  their  incomes  were  not  sufficient  for  the  expenses 
of  the  more  luxurious  times  ofi  peace.  The  heimin 
flourished,  for  peace  favoured  money-making  by  trade. 
Luxurious  living  became  common,  and  wealth  came  to 
be  looked  on  as  more  important  than  birth.  In  the 
second  place,  the  shoguns,  who  had  preserved  ascend- 
ency in  war,  deteriorated  in  times  of  peace.  Their 
power  passed  from  them  to  their  ministers  or  to  their 
feudatories,  so  that  in  Japan  there  were  three  grades 
in  the  government — the  Mikado,  whose  divinity  made 
him  largely  an  abstraction;  the  hereditary  shoguns, 
who  wielded  nominal  powers  but  who  preferred  pleasure 

h2 
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to     work;     and     the    feudatories,  into  whose  hands  the 
actual  power  of  government  passed.     In  the  third  place, 
the  work  of  scholars  brought  to  light  the  historical  and 
legal  fact  of  the  sovereignty  of  the  Emperor,  from  which 
the  conclusion  followed  that  the  power  of  the  shoguns 
was  both  illogical  and  unconstitutional.     The  scholars, 
too,  brought  to  light  the  virtues  of  Shintoism,  the  old 
national   religion   of   Japan.     The   revival  of   Shintoism 
had    much    influence    in    the    development    of    the   new 
Japan.     In  the  fourth  place,  during  the  Tokugawa  era 
Japan  had  come  into  intercourse  with  foreign  nations. 
The   shoguns   proved   unable   to   preserve   the   policy   of 
isolation  which  the  people  regarded  as  essential  for  the 
best  interests  of  their  country.     In  the  earlier  years  of 
the     Tokugawa    era     foreign     intercourse     had     been 
encouraged,     but     from     1637,     after     a     rebellion     oi 
Christians,   the   country   was   closed   to   foreigners,   save 
the  Chinese  and  the  Dutch,  till  the  second  half  of  last 
centurv. 

The  fifth,  and  immediate,  cause  of  the  fall  of  the 
shogunate  was  the  attitude  of  the  Satsuma  and 
Choshu  clans  and  their  adherents,  on  the  question  of 
opening  Japan  to  foreigneis.  These  two  soutliiern  clans 
had  been  granted  semi- independence  in  the  days  of 
Ivevasu,  but  they  remained  hostile  to  the  shoguns. 
Their  hostility  was  accentuated  by  the  demands  of 
foreign  naiions  for  entry  10  Japan,  and  the  bombard- 
ment of  their  towns  bjT  foreign  warships.  Acting  in 
conjunction  with  many  of  the  court  nobles  they 
demanded  the  abolition  of  the  shogunate  and  the  union 
of  Japan   under   the   Emperor. 

The  shogunate  was  thu&  called  on  to  settle  two 
questions — the  disaffection  of  the  Satsuma  and  Choshu 
clans,  and  of  the  court  nobility,  and  the  admission  of 
foreigners.  The  last  shogun,  Keiki  or  Yoshinobu. 
settled  the  question  by  voluntarily  resigning  his 
authority  to  the  Emperor.  This  surrender  was  followed 
by  a  considerable  amount  of  bloodshed,  but  ultimately 
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the  power  of  the  Emperor  was  firmly  established-  From 
this  date  (1868),'  begins  the  Meiji  Era,  the  era  of 
modern  Japan. 

The  revolution  m  Japan  was  led  by  quite  a  few  men, 
the  most  of  whom,   at  the  outset,   were  not  democratic 

Once  the  revolution  was  completed  they  had 
Results  no  clear  ideas  as  to  how  the  country  was  to 

devolution,    he   ruled.      The   leaders   of   the   Satsuma  clan 

had  aimed  at  securing  the  shogunate  t<n 
themselves,  hut,  as  they  had  to  act  in  conjunction  with 
the  Choshu  clansmen,  they  exacted  a  pledge,  that,  when 
the  Emperor  resumed  his  power,  he  should  summon  an 
assembly  which  would  decide  on  future  policy  and 
appoint  the  best  men  of  the  country  to  the  chief 
administrative  posts.  This  promise  was  secured  not  as 
ji  matter  of  constitutional  principle  hut  as  a  result  of 
the  mutual  distrust  of  the  Satsuma  and  Choshu  clans. 

One  leading  object  of  the  revolution  was  clear,  viz., 
the  unification  of  the1  Japanese  nation.  Up  to  1868,  as 
The  we    have    seen,    Japan    was    divided    amongst 

unification  a  large  number  of  feudal  chiefs  who  ruled 
of  Japan.  their  own  territories  in  semi-royal  style. 
Each  chief  had  his  own  system  of  administration 
and  law,  and  one  of  the  first  problems  that  faced 
the  reformers,  who  themselves  had  no  social  position 
or  prestige  similar  to  that  of  the  feudal  chiefs, 
was  to  establish  a  uniform  system  of  law  and  adminis- 
tration over  the  whole  of  Japan.  Thus,  at  the  beginning 
of  the  revolution,  while  theory  dictated  one  course,  the 
necessities  of  administration  dictated  another.  The 
reformers  had  no  machinery  other  than  that  of  the 
feudal  chiefs  to  carry  out  their  theories.  But  their 
difficulty  was  solved  in  an  unlooked-for  way.  Several 
of  the  most  powerful  feudal  chiefs  surrendered  their 
powers  to  the  Emperor  of  their  own  free  will.  Among 
those  who  surrendered  their  powers  in  this  way  were  the 
chiefs  of  the  Satsuma  and  Choshu  clans,  and  their 
example  was  followed  by  close  on  two  hundred  and  fifty 
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other  chiefs.  The  feudal  system  in  Japan  thus  was 
abolished  by  the  feudatories  themselves  in  order  to 
secure  a  united  Japanese  nation.  Few  countries  can 
show  a  similar  example  of  self-sacrifice  for  the  common 
good  on  the  part  of  their  leading  nobles.  Although  the 
samurai  of  Japan  in  many  cases  may  have  been 
actuated  by  ulterior  personal  motives,  the  fact  remains 
that  Japan  owes  its  first  important  step  of  unification 
to  the  self-sacrifice  of  a  class  for  whom  self-sacrifice  was 
an  essential  part  of  their  code  of  honour. 

After  the  surrender  of  their  feudal  rights  by  the  feudal 
chiefs,     the     first     steps     towards  centralisation  of  the 
government    were    the    appointment    of    the 
steps  in         feudal  chiefs  themselves  as  governors  of  their 
ation.   '  own  districts  and     the    confirmation    of    the 

samurai  in  their  stipends  and  administrative- 
positions.  The  pay  of  the  governors  and  the  samurai 
was  fixed,  and  the  balance  of  the  revenues  of  the 
districts  over  which  the  governors  presided  went  to  the 
Imperial  treasury.  A  cabinet,  composed  of  the  leaders 
of  the  revolution,  was  formed  in  Kioto  to  conduct  the 
administration  of  the  country.  This  system  was  practi- 
cally a  continuation  of  the  previous  system  with  a  change 
of  names.  Something  further  was  necessary  to  make 
the  Japanese  government  really  a.  national  government. 
The  real  powers  of  administration  still  remained  in  the 
hands  of  the  old  feudatories,  who  were  now  called 
governors.  The  army  also  was  at  the  command  not  of 
the  Emperor  but  of  the  feudatories.  To  make  the 
government  national  it  was  necessary  that  the 
administrative  districts  should  come  under  the  central 
government,  and  that  the  local  samurai  should  be  under 
the  command  of  the  Emperor.  The  first  steps  towards 
centralisation  were  accomplished  in  a  way  similar  to 
the  previous  methods.  Some  of  the  local  governors 
voluntarily  agreed  -to  hand  over  the  administration  of 
their  districts  to  the  central  government;  a  large 
number    of     the     samurai     offered     to     lav  down  their 
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swords;  several  of  the  clans  sent  contingents  of  troops 
to  the  Emperor's  army;  and,  finally,  in  the  formation 
of  the  central  government,  or  cabinet,  the  principle  of 
clan   representation   was  adopted. 

In  1871  a  Decree  of  the  Emperor  definitely  abolished 
the  system  of  local  autonomy  by  districts.  The  old 
feudal  nobles  were  relieved  from  their  posts  as 
governors.  The  taxes  of  these  districts  were  now  to 
come  to  the  central  government  and  the  officials  were  to 
be  appointed  by  the  central  government.  The  chiefs  were 
guaranteed  a  fixed  percentage  of  the  income  of  their 
old  territories,  but  they  were  henceforth  compelled  to 
live  in  the  Imperial  Capital,  which  was  now  Tokio. 
The  samurai  also  were  confirmed  in  the  enjoyment  of 
their  revenues,  but  in  many  cases  the  hereditary  principle 
was  abolished.  It  lias  been  reckoned  that  some  400,000 
samurai  received  such  pensions,  the  annual  sum  amount- 
ing to  something  like  £2,000,000.  The  new  government 
had  to  find  some  method  of  relieving  the  funds  of  the 
country  of  this  heavy  charge.  But  the  problem  was 
solved'  largely  by  the  samurai  themselves.  Although 
they  had  been  a  privileged  class  from  time  immemorial 
and  as  such  had  enjoyed  hereditary  revenues  and 
distinctions,  they  recognised  that  their  place  in  the 
modern  scheme  of  things  was  incongruous.  In  1873, 
the  Government  of  -Japan  commuted  the  revenues  of  the 
samurai  at  the  rate  of  six  years'  purchase  for  hereditary 
pensions  and  four  years'  purchase  for  life  pensions. 
Such  an  arrangement  was  not  a  fair  business  proposi- 
tion, but  the  samurai  accepted  the  arrangement  not _ as 
a  measure  of  financial  justice  but  as  a  recognition 
that  their  utility  had  departed.  Not  only  did 
they  sacrifice  their  revenues  but  they  also  gave 
up  their  hereditary  distinctions,  the  chief  of  which 
was  the  privilege  of  wearing  two  swords.  Previous 
to  this,  many  of  them  had  given  up  this  privilege  and 
had  voluntarily  stepped  down  the  social  ladder  to  act 
as  traders  or  as  peasants.     The  Imperial  Decree  of  1783 
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was     noi     compulsory,     but     the     samurai    accepted    it 
according  to  the  spirit  of  the  times. 

With  the  accomplishment  of  their  first  objects  the 
reformers  were  not  able  to  preserve  unity  amongst 
themselves.  So  long  as  their  purpose  was  not  achieved, 
the  reformers  acted  as  one.  With  the  necessary 
reconstruction  which  followed,  however.  dissension 
began  to  enter.  The  radical  measures  of  the  first  few 
years  after  the  restoration  of  the  Emperor  had  been 
carried  through  more  successfully  perhaps  than  even 
the  most  sanguine  reformers  could  have  expected,  but 
soon  the  inevitable  split  took  place  between 
the  old  and  the  new,  or  the  conservatives  and  the 
liberals  or  reformers.  The  conservatives  did  not  look 
with  favour  on  the  wholesale  abolition  of  the  oil 
social  distinctions  and  privileges.  The  samurai,  in 
particular,  were  disturbed  by  a  proposed  measure  of 
conscription.  They  had  resigned  many  of  their  heredi- 
tary privileges,  but  one  thing  which  the  majority  of 
them  could  not  reg*ard  with  favour  was  the  surrendci 
of  their  privileges  as  the  military  class  of  Japan.  In 
spite  of  their  surrendered  revenues  and  outward 
distinctions,  they  still  hoped  to  continue  to  occupy  the 
chief  posts  in  the  army  and  navy.  According  to  the 
conscription  law  the  heimin  could  become  soldiers  as 
well  as  the  samurai.  This  discontent  of  the 
xamurai  was  brought  to  a  head  by  two  measures 
which  were  adopted  by  the  government  in  187G.  The 
first  was  the  complete  veto  on  the  wearing  of  swords  ; 
the  second  Avas  the  compulsory  commutation  of  their 
pensions.  The  Satsuma  clan  was  the  centre  of  the 
samurai  movement,  and  in  1877  a  bitter  struggle 
broke  out  between  the  government  and  the  Satsuma, 
in  which,  though  the  struggle  was  short,  there  was 
enormous  loss  of  life.  The  Satsuma  were  overcome, 
and  the  victory  of  the  government  finally  dispelled  all 
doubts  as  to  the  fighting  qualities  of  the  Japanese 
nation   as   a   whole. 
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The   uew    government    proceeded    to    make    itself    as 

efficient   as  possible.      The   old   anti-foreign   policy    was 

replaced     by     an     intense     desire     to     model 

ofhDeCv°eiop"    JaPan      01i      tuc'     systems      of     the     West. 
ment.  Englishmen.  Americans,  Frenchmen,  Germans 

and  Italians  were  imported  to  organise  the 
administration  and  industries  of  the  country.  Japanese 
students  travelled  to  American  and  European 
universities  to  study  the  western  systems  for  them- 
selves. Development  was  very  rapid,  so  rapid  indeed 
that  many  of  the  Japanese  themselves  thought  that 
reform  was  going  too  quickly  for  the  people's  readiness 
for  reform.  The  sudden  change  of  manners,  customs 
and  organisations,  however,  did  not  produce  any  armed 
upheaval.  Such  troubles  as  did  arise  were  due 
to  the  attempts  to  force  or  to  retard  the  growth  of 
,  representative   government. 

After  the  defeat  of  the  Satsnma  insurgents  in  1877, 
another  clan,  the  Tosa,  who,  though  they  had  not 
joined  the  Satsuma  insurrection,  sympa- 
Growth  of  thised  with  the  Satsuma  samurai,  presented 
afiv^Gov-  a  petition  to  the  government  asking  for  a 
ernment.  representative  assembly.  This  memorial  was 
not  the  mark  of  an  advanced  democratic 
movement :  it  was  an  attempt  to  secure  the  highest 
administrative  posts  for  a  wider  circle  than  the 
oligarchy  of  the  four  chief  clans.  The  memorial  asked 
that  the  common  people  should  be  educated  to  take  a 
share  in  government,  but  it  really  aimed  at  securing  a 
voice  in  government  for  the  samurai  as  a  whole,  as 
distinct  from  the  leading  members  of  a  few  clans. 
Before  this  time,  the  government  had  organised  a  kind 
of  assembly.  In  1874  an  arrangement  was  made  for 
periodical  meetings  of  the  provincial  governors,  who 
were  to  act  as  the  representatives  of  their  areas.  These 
governors,  of  course,  were  official  nominees,  and  their 
main  duty  was  more  to  persuade  the  people  of  their 
provinces  to  accept  the  measures  of  the  central 
government  than  to  represent  the  views  of  their  people 
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to  the  central  government.  Moreover,  these  meetings 
were  advisory  or  consultative :  they  had  no  legislative 
power. 

In  1875  a  body  of  "elder  statesmen"  (genro-in)  was 
constituted,  partly  as  a  legislative  assembly,  partly  as 
a  temporary  expedient  to  enrol  on  the  side 
statesmen.  °^  government  leading  men  whose  anta- 
gonism might  be  fatal.  This  body  was 
composed  of  official  nominees,  and  its  main  functions 
were  to  consider  and  revise  all  laws  before  they  were 
finally  promulgated. 

In  1878,   Okubo,  the  leading  Japanese  minister,   was 
assassinated  at  the  instigation  of  the     Satsuma     party, 
which   ostensibly      demanded     remedies     foi 
Local  Repre-  the     abuses     of     power     on     the     part     of 
Bodies.  the  government,   and  representative  institut- 

ions. The  first  step  in  representative  govern- 
ment was  the  creation  of  representative  bodies  in  local 
government.  These  bodies  did  not  have  legislative 
powers,  nor  were  they  representative  of  the  people  as 
a  whole.  The  suffrage  was  restricted  to  persons  with 
a  high  property  qualification,  and  the  members  elected 
had  to  have  double  the  property  qualification  of  the 
voters.  The  chief  functions  of  these  bodies  were  to 
levy  and  spend  the  taxes  of  their  areas,  under  the 
supervision  of  the  minister  in  charge  of  home  affairs, 
and  to  present  petitions  to  government.  Frequently 
the  governors  disagreed  with  the  assemblies,  but  on  the 
whole  they  were  good  training  grounds  for  wider 
representative  government. 

In  the  meantime  political  parties  began  to  develop. 
One.  the  Liberals,  was  organised  in  1878  by  fount 
Itagaki,  who  had  played  a  leading  part  in 
Parties.  °f  ^le  previous  agitation  for  parliamentary 
government.  The  "platform"  of  this  party 
theoretically  was  free  or  constitutional  government. 
Actually  their  object  was  to  oppose  the  government. 
Another,  the  Progressive  Party,  was  organised  by 
Count  Okuma  in  1881.   with  the  same  theoretical  party 


POLITICAL   SCIENCE.  "93 

principles  as  the  Liberals.  Instead,  however,  of  acting 
together,  these  two  parties  opposed  each  other,  for  the 
party  movement  was  more  personal  than  political. 

The  immediate  result  of  the  formation  of  thes< 
parties  seemed  to  justify  their  existence  and  methods. 
The  In     1881     an     Imperial     edict     was     issued 

constitut-  promising  that  a  national  assembly  would  be 
ion-  convened     in     1891.     The    parties    and     the 

government  were  bitterly  hostile  to  each  other,  even  vio- 
lent measures  being  resorted  to:  but  the  guiding  hand 
of  the  Marquis  Ito  (afterwards  Prince  Ito),  the  chief 
adviser  <of  the  Emperor,  prevented  internal  strife,  and 
ultimately  the  government  and  the  parties  came  to  a 
working  understanding.  Despite  the  opposition  of  the 
parties  the  much  maligned  government  had  done  an 
enormous  amount  of  work  in  organising  the  legal, 
political,  industrial  and  commercial  life  of  Japan. 
Eailways,  telegraphs  and  harbours  were  established : 
the  organisation  of  the  post  office;  the  codification  of 
the  civil  and  the  criminal  laws;  the  introduction  of  the 
competitive  system  for  public  appointments ;  the 
creation  of  a  national  bank ;  the  re-organisation  of  local 
government  had  been  completed.  The  Rational  finances 
were  put  on  a  stable  basis.  Education  was  encouraged. 
A  mercantile  marine  was  established,  and  the  defence 
systems  organised.  In  spite  of  the  obloquy  cast  at 
them  by  the  dissatisfied  parties,  many  of  the  leaders  of 
which  were  dissatisfied  because  either  they  had  once 
been  in  office  or  could  not  get  office,  the  old  elan 
bureaucracy  made  modern  Japan. 

2.     The  Present  System  ok  Government. 

The  Constitution  was  promulgated  on  February  11th. 
1889,  and  the  first  session  of  the  Diet  was  opened  on 
The  November  29th,  1890.     The  Constitution  was 

constitut-      the  work  chiefly  of  Prince  Ito,  who  had  guided 
,on-  the  government  in  the  stormy  years  preceding 

The      Constitution.     After      the      Imperial      rescript      of 
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1881  promising  the  Constitution,  a  Commission  was 
appointed  to  examine  the  constitutions  of  the  leading 
European  states  and  the  Fnited  States.  The  leading 
and  directing  figure  on  the  Commission  was  Prince  Ito. 
The  Constitution  is  a  half-way  measure  between  the  old 
feudal  system  and  modern  free  government. 

The  Constitution  originally  was  a  gift  of  the  Emperor 
to  the  people,  and  the  power  of  initiating  amendments 
Amend  t  res*s  with  him.  A  proposed  amendment  must 
of  the  be  submitted  to  the  Diet.    Two-thirds  of  the 

fo°nnStltUt       members  of  either     house     must     be    present 
before  a  proposed   amendment      can     be     dis- 
cussed,  and  a  two-thirds     majority     of     the     members 
present  is  necessary  for  the  adoption  of  an  amendment 

In  constitutional  theory  the  Emperor  exercises 
legislative  power  with  the  consent  of  the  Imperial  Diet. 
The  Diet  is  composed  of  two  houses,  the 
Legislature.  House  of  Peers,  and  the  House  of  Represen- 
tatives, and  in  practice  it  controls  the  whole 
course  of  legislation.  The  Emperor  convokes,  opens 
and  prorogues  the  Diet,  and  he  lias  power  to  dissolve  it. 
He  may  also  summon  extraordinary  sessions.  The  Diet 
meets  every  year,  and  each  session  lasts  three  months. 
Discussion  is  public,  but  the  government  may  ask  a 
secret  sitting  of  the  Houses  and  the  Houses  themselves 
may  decide  to  have  secret  sittings.  The  members  of 
ithe  Diet  enjoy  privileges  and  immunities  similar  to 
those  enjoyed  by  Members  of  Parliament  in  Great 
Britain. 

In  each  House  of  the  Legislature  there  is  a  Presidenr 

and  Vice-President,  all  of  whom  are  paid.    In  the  uppei 

house   these   are  nominated   by  the  Emperor 

organis-         from   among  the  members.     The     tenure     is 

the  Houses,      for     seven     years.       In     tjhe     lower     house 

they       are       nominated     by     the      Emperor 

from       among       three     candidates     selected     for     each 

»tiice       by       the       House      itself.         Each       house       is 

divided     into     sections     by     lot.      and       the       sections 
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elect  an  equal  number  of  members  for  the  standing 
committees.  Special  committees  are  also  appointed  for 
particular  purposes  when  necessary.  Bills  may  be 
initiated  by  each  of  the  Houses  or  by  the  government, 
and  all  measures  must  go  through  both  Houses  and  be 
signed  by  the  Emperor.  The  budget  must  be  initiated 
in  the  House  of  Representatives,  but  the  House  of 
Peers  may  reinsert  items  which  have  been  rejected  by 
the  lower  house. 

Tbe  House  of  Peers  is  composed  of  (a)  Princes  of  the 
blood     royal,     who     have      attained      their      majority: 

(b)    Princes   or   marquises   who   have   attained 
ofhepeer°s"se    t!;e  a£e  of  twenty-five;  (c)  Counts,  Viscounts 

and  Barons,  who  have  attained  the  age  of 
twenty-five  and  who  are  elected  by  their  own  ordei  - 
the  number  elected  never  to  exceed  one-fifth  of  each 
order ;  (cl)  Men  of  thirty  years  of  age  or  above  who 
have  rendered  distinguished  service,  and  men  of 
erudition,  nominated  by  the  Emperor;  (e)  Represent- 
atives of  the  highest  tax-payers,  elected  by  themselves. 
one  from  each  prefecture.  The  number  of  non-titled 
members  must  not  exceed  the  aggregate  numbers  of  the 
titled  members.  The  elected  titled  members  and  the 
elected  representatives  of  the  highest  tax-payers  sit  for 
seven  years;  the  others  sit  for  life.  The  total  numbei 
at  present  is  399. 

The  House  of  Peers  is  thus  constituted  on  a  basis  of 
social  aristocracy,  distinguished  service  and  property 
As  may  be  expected  from  its  composition,  it  is  a  con- 
servative body,  and  as  a  second  chamber  it  wields  much 
more  power  than  second  chambers  in  western  demo- 
cracies. It  lias  equal  power  in  legislation  with  the 
House  of  Representatives,  and  often  blocks  the 
measures1  of  the  lower  house.  As  noted  above,  it  has 
also  definite  powers  in  financial  legislation. 
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According  to  the  new  Election  Law  passed  in  the 
1918-19  Diet,  the  House  oi'  Representatives  is  composed 
of  members  not  less  than  thirty  years  of  age, 
ofhRep0re-e  eleci:ed  by  male  Japanese  subjects  of  not  less 
sentatives.  than  twenty-five  years  of  age,  paying  a  direct 
tax  of  at  least  three  yen.  Incorporated 
cities  with  a  population  of  not  less  than  30,000  form 
independent  electoral  districts,  and  return  one  member. 
Cities  of  over  100,000  inhabitants  elect  one  member 
for  every  130,000  of  population.  Rural  constituencies 
elect  one  member  for,  roughly,  every  130,000  inhabit- 
ants. Only  one  member  is  elected  for  each  constituency. 
There  is  no  property  qualification  for  members.  Officials 
in  the  Imperial  Household,  priests,  men  in  active 
service  in  the  army  or  navy,  students,  teachers  in 
elementary  schools,  government  contractors  and  certain 
government  officials  are  ineligible  for  election.  A 
general  election  must  be  held  once  every  four  years,  or 
oftener  if  the  House  is  dissolved.  Election  is  by  secret 
ballot,  ami,  as  each  elector  must  write  the  name  of  Fhe 
candidate,  the  electors  must,  to  some  extent,  be  literate. 
According  To  the  new  election  law,  which  comes  into 
effect  in  1921,  the  number  of  members  will  be  464. 

At  the  head  of  the  executive  is  the  Emperor.  His 
person  is  sacred  and  inviolable.  His  powers  are  very 
The  extensive.     In      him     is  vested   the   right   of 

Executive  convoking,  closing  or  proroguing  the  Diet, 
Emperor,  :,,k1  of  dissolving  the  House  of  Representa- 
tives. He  may  issue  ordinances  in  cases 
of  urgency,  when  the  Diet  is  not  sitting,  for  the 
approval  of  the  Diet  when  it  meets.  He  may  also  issue 
ordinances  for  the  execution  of  the  laws  and  for  the 
preservation  of  peace  and  order.  He  is  Commander-in- 
Chief  of  the  armv  and  navy,  and  determines  their 
organisation.  He  can  declare  war,  make  peace, 
conclude  treaties,  and  proclaim  a  state  of  siege.  He 
determines  the  organisation  of,  and  makes  the  appoint- 
ments in  the  administration.  He  confers  all  titles  of 
nobility,  and  grants  pardons,  amnesties  or  commutation 
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of  punishments.  All  these  powers  are  exercised  subject 
to  the  countersignature  of  the  minister  concerned,  who 
is  responsible  for  the  acts  or  the  Emperor. 

The  Privy  Council  is  composed  of  a  President,  Vice- 
President,  a  Chief  Secretary,  five  Secretaries,  and 
twenty-five  Councillors.  The  Ministers  are 
CouncMaynd  ex-oficio  >  Members  of  the  Council  :  they 
Eider  also    fbrm   the  Cabinet.     The    Privy    Council 

a  esmen.     acjvjses   |j]e  Emperor     on     all     the     matters 

which  come  within  his  executive  authority,  on 
all  constitutional  difficulties,  on  the  composition  of  the 
Cabinet,  and  on  proposed  measures.  It  is  the  constit- 
utional advisory  body  to  the  Emperor. 

The  Elder  Statesmen  (gcnro)  of  1868  used  to  be  the 
Emperor's  advisory  body,  but  it  is  now  practically 
defunct,  as  most  of  the  members  are  dead. 

The  Cabinet  is  an  extra-constitutional  body,  com- 
posed of  the  ministers  of  state,  w'hose  position  as 
ministers  is  constitutional.  These  ministers 
cabinet.  are  ^eu  in  number,  '  although  the 
premiership  may  lie  held  with  one  of 
the  ministries.  thus  making  nine  holders  of 
office.  The  ministers  are  the  Minister  President  of 
State,  or  Prime  Minister,  and  the  Ministers  of  Home 
Affairs,  Foreign  Affairs,  Finance,  Army,  Navy,  -Justice, 
Education ,  Agriculture  and  Commerce,  and  Communi- 
cations. The  members  of  the  Cabinet  may  be  chosen 
from  either  House,  and  they  may  speak  in  either  House, 
whether  members  of  it  or  not.  Originally  the  Cabinet 
was  responsible  to  the  Emperor  alone,  but  with  the 
growth  of  political  parties  the  Cabinet  is  more  and 
more  developing  the  character  of  normal  Cabinet 
Government,  viz.,  responsibility  to  the  lower  house. 

The  party  system  in  Japan  nas  neither  the  organis- 
ation nor  stability  of  the  party  systems  of  Britain  or  the 
United  States.     The  early  history  of  modern 
parties.'         Japanese  parties  has  already  been  noted,  but 
since  the  adoption  of  the  Constitution,  party 
lines  have  changed  and  many  other  parties  have  grown 
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up.  Hitlierto  tiiere  have  been  110  definite  lilies  of  cleav- 
age in  Japanese  parties.  They  have  been  formed  largely 
on  personal  grounds.  They  all  avow  progressive 
principles:  in  fact  there  is  no  real  conservative  party  in 
Japan.  Nor,  as  yet,  are  there  Labour  or  Socialist 
parties.  In  the  present  House  of  Representatives  there 
are  tour  parties,  with  a  number  of  Independents,  who 
practically  form  a  fifth  party.  There  is  a  tendency  for 
modern  parties  to  split  up  on  principles  or  policy  more 
than  on  the  personality  of  leaders. 

The  Emperor  is  the  source  of  justice,  which  is 
administered  by  the  courts  in  his  name.  The  courts 
are  arranged  in  four  grades : — (1)  Local 
"judiciary.  Courts;  (2)  District  Courts;  (3)  Courts  of 
Appeal;  and  (4;  the  Supreme  Court.  The 
Local  Courts  are  held  by  single  judges;  the  District 
Courts  and  Courts  of  Appeal  are  collegiate,  wuh 
several  divisions,  each  of  three  judges.  The  Supreme 
Court  is  also  Collegiate,  and  is  divided  into  divisions 
with  five  judges  each.  The  scope  of  the  jurisdiction  of 
all  the  courts  is  defined  by  law.  Each  court  has  both 
civil  and  criminal  jurisdiction.  There  is  a  Court  of 
Administrative  Litigation  for  trying  suits  arising  from 
the-  alleged  misuse  of  executive  authority.  The  courts 
'ave  no  power  over  the  constitution :  the  right  of 
interpreting  the   Constitution    belongs   to  the   Emperor. 

The     local     government     of     Japan     is  based  on   the 
Prussian    system.      The    whole    country   is   divided    into 
prefectures  {Fu,   municipal,  and  K> •it,  rural). 
Govern.  which     are     subdivided     into     municipalities 

ment-  [Shi)      and    counties      {Gun).     The      countries 

are  subdivided  into  towns  (Clio)  and  villages  (Son).  In 
the  prefectures  there  is  a  governor,  prefectural 
assemMy  and  prefectural  council,  and  this  organisation 
is  repeated  in  the  other  larger  units  (in  the  country, 
with  the  sheriff,  county  assembly  and  county  council : 
in  the  municipality  with  the  mayor,  municipal  assembly 
and  municipal  council).  In  the  towns  and  villages  there 
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is  a  chief  magistrate  and  a  town  or  village  assembly. 
These  assemblies  decide  on  financial  matters  or  on 
subjects  delegated  to  tliem  by  the.  superior  units.  The 
franchise  in  local  government  is  based  on  residence  and 
the  payment  of  taxes  to  a  small  amount. 

Hokkaido,  Formosa  or  Tainan.  Sakhalin  and  Korea 
have  special  organisations  of  their  own.  Formosa  and 
Korea   are   still   under   a  semi-military  government 
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—  Political  Conseio"sn"s^    in.  105-111. 

—  Eeligion  in.  104-8. 
Examinations.       in       Civil       Service. 

368-9. 
Executive.    The.    Chap.    XIV..    349-69. 

—  Advisory    Councils    in.    358-61. 
—  Appointment    of.   350-5. 

-  Departments   of.    363-7. 

-  Duration    of    Office    in.    361-2. 

-  Elective.    352-5. 

-  Essential   Qualities    of.    350. 

—  Hereditary.   351. 
Meaning    of.    349. 

-  Nominal    and    Peal.    349-50. 

—  Organisation    of.    361-7. 

-  Plural.    355-61. 

—  Real    and    Nominal     349-50. 

—  Re-eligibility    in,    362-3 

—  Relations       with 
Legislative.    379-81. 

—  Single.    355-61. 

—  Tenure  of.  361-7. 
Executive,     the.     See 

Fro  nee,     Germany. 

United     Statex.     Governments    of 

—  Councils,        India         See        India. 
Government   of. 

—  Judicial    Controversy-,    India.   669. 

—  R^'ations  of.   with  Legislative  an  I 
Judicial.   335-6. 

-  The    British.   547-59. 
Administrative    Bom-d    in.    558. 

—  Departments    of.    556-8. 
-Legal    .^Dpointments    in,    558. 

—  Re-election    in.   558. 
Exnerimental    Methods,    in.    Political 

Science.  7. 
Extra-territorial    Sovereignty.    129. 


Judiciary      and 


also      Britain. 

India.     J  anon. 


Fabian  Socialism.    491-2 

Fabian    Society,    The,    601. 

Falklands,    The,    456. 

Federal    Empire.   61. 

Federal  Government,  269-70,  271.  See 
also  Federalism,  Imperial  Federa- 
tion and  India,  Germany,  United 
States,    Governments    of. 

Federalism,  61.  462.  Chap.  XVI. 
404-29. 

—  Advantages   of,    425-6. 

—  Basis   of.   416-8. 

—  Disadvantages    of,    426-8. 

—  Division    of   Powers   in,    420.    421-3. 

—  Double   Representation   in.  424-5. 

—  Essential    Elements    of,    419-20. 

—  Future   of,   428-9. 

—  in    Australia.   416,    417,  421. 

—  in    Brazil.   418. 

—  in    British   Empire.   416-8. 

—  in  Canada,   416,    417.   421.  422.   423. 

—  in  Germany,  416.  417,  418.  419.  421. 
422,   424. 

—  in   India,   416.   417. 

—  in    Mexico,   418. 

-  in   New   Zealand.  416.  417 

—  in    South    Africa.   416.  417. 

—  in    Switzerland,   416.   423.   424. 

—  in   United   Kingdom.   420. 

—  in  United  States.  416.  417.  419.  421. 
422.   423.   424.   425.   426.   427. 

—  Meaning  of.  404    408-9.  415-6 

—  Juiliciarv   in.  423. 
Parties   in,    389. 

—  Representation    in.    341. 

—  Sovereignty    in     130-1. 

—  Subordinate  Governments  and. 
425. 

Federalists.    The.    397-8. 

Federation.    See  also  Federalism  and 

Imnerial  Federation. 
Female  Suffrage.  323-6. 
Feudalism,   and   Law.   147-8. 

—  and  Nationality.    40.   41 

—  and    Social    Contract.   68. 

—  and  Sovereignty.  121. 
Fichte    on    Nationality.   35. 

—  on    Social  Contract.  77-8. 
Vilmer.    71.   88. 

Fiji.    456. 

Financial  Legislation.  Control  of, 
341-3.   305-6. 

—  in  Britain.  543. 

—  in    India.    627-8. 

—  in   Provinces   of   India,   638.  644-5. 
Financial      Legislation.       See      fflafl 

France,  Germany,  Japan,  United 
States. 

Finno-Ugrians     and    Nationality.    35. 

Flexible  Constitution.  See  Constitu- 
tion. 
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Florida,  236 

Force.   Theory   of,   91.   92. 

—  Criticism    of.    93-6. 

—  in    Modern   Germany.   93. 

—  Statement   of,   92. 

—  Uses   of.  92-3. 

Foreign  Possessions  in  India.  Sep 
India,    Government    of. 

Form  of  Government.  See  Gov- 
ermne)it. 

France.  Administrative  Law  in. 
387.  402.  403.  407.  See  also  Admi- 
nistrative   Law,    and    Judiciary. 

—  Cabinet.    704-5. 

—  Capetiian  Period,  in  Development. 
692. 

—  Carlovingian  Period,  in  Develop- 
ment,  691-2. 

—  Centralisation  in.  Historic-ally. 
696. 

—  Chamber   of   Deputies.   702-3. 

—  Citizenship   in.   234.  236. 

—  Committees    in   Legislature.   706-7. 

—  Council   of   Ministers   in.  704-5. 

—  Course    of    Legislation    in,    706. 

—  Constitution  of.  700-1.  See  also 
Constitution. 

-  Development  of  Monarcbv  in. 
694-5. 

-  Electoral  Svstem  in.  321.  326-7. 
333. 

-  Electorate    in,   307. 

-  Executive  in.  353-6.  359.  703-6. 

—  Feudal   Towns    in,   693-4. 

-  Government  of.  Chap.  XXIV  . 
690-713. 

—  Historical  Survey  of  Development. 
690-700. 

—  Instability  of  Ministries  in. 
707-8. 

-  Intendanfc    in.    697-8. 

-  Interpellations,    in.    707-8. 

—  Judiciary    in,   375-6.    380,   708-10. 

—  Later    Developments,    in. 

-  Constitutional    Growth.    700. 

-  Legislature   in.   338,   702-3.   706-7 

-  Local  Government  in.  439-41.  710-13. 

—  Merovingian    Period    in.    69C-1. 

—  Napoleon,   Work   of.    in.   699. 

—  National    Assembly    in.   701. 

—  National  Assembly.  Functions  of, 
701. 

—  Non-Feudal  Elements,  in  Develop- 
ment   of,    692-3. 

—  Non-Feudal    Towns    in.    693. 

—  Party   System   in.  387.   402-3. 

—  Position  of  States-General  in, 
696-7. 

—  Position  in.  before  Ee\olution. 
698-9. 

—  Powers    of    Senate    in.    702. 


France.     Present     Government      of, 

—  700-10. 

—  President    of,    703-4. 

—  Provincial   Estates   in,   695-6. 

—  Questions    in,    707-8. 

—  Relations  of  President,  Cabinet 
and   Council   of   Ministers   in,   705-6. 

—  Revolution   in.  699. 

—  Roman    Period    in,    690-1. 

—  Senate   in.   702. 

—  Separation   of   Powers   in.   294.   297. 

—  Socialism    in,    499-500. 

—  Stattes-General    in,    695-6. 

—  Unification     of.     historically.     690. 
-  Valois.  Dynasty   in,  696-7. 

Franchise.  See  Electorate.  and 
Britain.  France.  Germany,  India- 
Japan,  and  United  State*, 
Governments   of. 

Franks.  Direct  Legislation  among. 
544. 

Frazer.  Professor  Sir  J.  Q.,  on 
Origin   of   State.   101-5. 

French   Colonies.    450-2. 

—  Nationality.    41. 

French   Revolution.    9.    11.    166-72. 

—  and    Communion.    488. 

—  and    Law    of    Nature.    150,    151. 
-  and    Nationality.    43,    44. 

See    also     France.     Government     of, 
and    Rousseau. 
Functions   of    Government.   513-6. 


Gaelic.  The.  language  and  nationa- 
lity.  47. 

Gambia.   456. 

General  Ticket        Method.         See 

Electorate. 

General   will.    The.    See    Rousseau. 

Geneva,    Convention,    the.   216. 

—  as  headouarters  of  League  of 
Nations.    218. 

Geographical    Configuration.    23-5 

Geographical  Unity  in  Nationality, 
23.    See   also    Federalism. 

George.   D.  Lloyd,  465. 

German    Americans,   38. 

German  and  American  Federal 
Systems   Compared.   759-60. 

Germans.  and  Nationality.  34.  35. 
44,   45.   46. 

German   Code  of  Law.  the.  199. 

German    Imperialism.   40.   2?fi. 

German    Pacific    Islands.    Tin-     R23. 

German    South    West    Africa     223. 

Germany.— 

—  after  Charles  the  Great.  Histori- 
cal.   755. 

—  after    the    War.    778-82 
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Germany   Bundesrath,   in,   763-767. 

As   Federal    Organ,    765. 

Composition    of,    763. 

—  Executive    Powers    of,    766-7. 

Organisation    of,    765-6. 

Powers    of,    766-7. 

Powers,    Judicial,   of,   766-7. 

—  Bundesrath     (new),    780. 
-  Chancellor   of   the   Imperial.   771-2. 
a    Prussian.   772. 
(new    Constitution), 


of 
of 


234,    236. 
of        Bhine. 
of,    757-8. 
of.      £50 


Chancellor 

—  Chancellor 
781. 

—  Cities  in.  755-6 

—  Citizenship    in 

—  Confederation 
— ■  Development 

—  Constitution 
269-70. 

—  Development 

—  Division      of 
Constitution, 

-  Electoral    System   in.   316 

-  Electorate  in,  307,  781. 

-  Emperor,    in,    770. 

-  Emperor's    Powers.    770-1. 

-  End     of     German       Empire. 
753. 

in.    351-2.      359-361. 


in 


255.      268, 


of,    754. 
Powers 

782. 


New 


332. 


The. 
365. 

Bundesrath 

in    Develop- 


—  Executive, 
367,    770-2. 

—  Executive    Powers    of 
in,   766-7. 

—  Franco-Prussian   War. 
ment    of,    759. 

—  Frankfort.    Parliament    in.    758. 
Government       of.       Chap.       XXVI. 

753-82. 

Government,       Organisation       of, 
759-774. 

Grafs,     in    Development    of.    754-5. 

Group     Kepresentation     in.     764. 
-Growth  of  Independent   States   in. 
754. 

-  Historical     Account     of     Develop- 
ment   of,    753-59. 

Initiative    in     New  Constitution  of. 
781-2. 

—  Instructed      Voting      for      Bundes- 
rath   in,   764. 

—  Judiciarv      in.      372-3.      376,      379-80. 
772-4. 

—  Judicial      Organisation      in      New 
Constitution    of.    782. 

-  Legislature    in.    338.    763-70. 

Local         Government.        in,        439. 
See    also    Prvsxia. 

—  Mark-grafs     in      Development,     of, 
755 

-  New    Constitution    of.    778-82. 
General   Characteristics   of.   779. 

-  Types    of    Provisions    of.    779. 

—  New    Form    of      Government      in. 
780-2. 


Germany,  North  German   Confiderat- 
ion.    in    Development    of,    758-9. 

—  Party    System    in,   387-8,    403. 

—  Policy   of   Bismarck   in,   758. 

—  Position    of    Prussia    in.    760-1. 

—  President,  in  New  Constitution  of. 
781. 

—  Privileges   of   other   States   in,  762. 

—  Privileges    of    Prussia     in,    761-2. 

-  Proportionate    Equality    in.    762-3. 

-  And    Prussia,  61.  756. 

Prussia.        Government         of.    See 
Prussia. 

—  Referendum    (New),    in.    781-2. 

—  Reichsrath    (New)    in,    780-1. 

—  Reichstag    in.    767-770. 

-Comparison     of,     wifih     Bundes- 
rath,   770. 
Composition    of,   7b8. 

—  —  Interpellations    in.    769. 
Organisation    of,    768 

Power   of   Emperor   to   Dissolve, 

769. 

-  Powers   of,   768-9. 

—  Republic,    in.    780. 

-  Results  of   Napoleonic     Wars     in, 
757. 

—  Revolution    in,   778. 

—  Separation   of  Powers   in.  298. 

-  Socialism   in.   499,   500-1. 

—  Social  Provisions.        in        New 
Constitution    of,    779-80. 

—  Vice-Chancellor.    The,    in.   772. 
Gibraltar,    444,   456. 

Giddings,    Professor.    13,    26,    27. 
Gold  Coast.    The.  456. 

—  Northern    Territories    of.    456. 
Government        and        Individualism, 

479-81. 

—  and     Socialism.    496-7. 

-  and    State,    25.    28,    260.    470.    471. 

-  Forms    of.    Chap.   XL    260-86. 

-  Cabinet,    269-271,    280-6. 

—  Federal.    269. 

-  Monarchical.    269-71. 

—  Non-Parliamentary.    269-71. 

-  Non-Responsible,    269-71. 

—  Parliamentary,    269-71. 

—  Presidential,    269-71. 

-  Republican.     271. 

-  Responsible.    269-271.    280-286. 

—  Unitary.   269. 

—  Functions    of.    472.    513-6. 

-  —  Fundamental,    514. 

Ministrant,  514-5.    See        also 

State.    The    End    of    the. 
Governors,    in    India.    S>>e    India. 
Governors-General,        463.    See       alto 

India,    and    Imperial    Federation. 
Gratian.    on    Natural   Law.    146. 
Great    Britain.    See    Britain. 
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Great     Charter.     The,    523.    See    also 

Constitution,    British. 
Great    Council,    The,    520-22. 
Great    Rebellion,    The,    9.     See     also 

Britain.    Historical. 
Great   War,   The.   275. 

—  British    Kingship    in,   517. 

—  Cabinet    in.    275. 

—  and       Indian       Development.    See 
India    Government    of. 

—  and   Nationality.  44,  45. 

—  Position  of  President  of  U.  S.  A., 
.  in,    280,    286. 

Greece,    Direct    Legislation     in.    338. 

—  Legislature    in.    338. 

—  Powers,    Division    of,    in.    289-90. 

—  Religion    in,    105. 

Oreek    Law,    Religion    in,    191. 

—  Colonies,    448. 

—  Democracy,    116.    See     also     Demo- 
cracy,   Direct. 

—  Nationality,    44. 

Greek    Thought.    International     Law 

in.    213. 
--  Law    of    Nature    in.    140-2. 

—  Tlieory   of   Divine    Origin    in,   85-6. 
Green.   T.   H. 

—  on   Rights,   166. 

—  on   Nation,   31. 
Gregory    the    Great.    86. 
Grenada.    456. 

Grotius       on       International       Law, 
214-5. 

-  on    Social    Contract.    70. 
Guatemala,   22. 
Guild    Socialism,    492. 


Habeas    Corpus    acts,   167-8. 
Hague    Conferences.    212.    217. 

Tribunals.    214.    217. 
Haldane    Committee,    The,    550. 
Hale.    192. 

Hall,   on    International    Law.    215. 
Hamilton,    on    Federalism.   415. 
Hanover,    and      England      (Personal 

Union),   405. 
Hapniriess,    as    End    of    State,    507. 
Hare,    System     The,     315-6.    See    also 

Andreae    System. 
Herald    League.   The,    501. 
Herzegovina,  37. 
High       Commissioners'      Dominions, 

464,  463.     See     Imperial      Federation. 

—  Commissioner,  India.  468.   630.    See 
also    India. 

-Courts,    India.    See    India. 
Hindu   Law,   189,   191-2.   201-6. 
Historical   Method,  The,  8. 

—  Theory     of    Origin    of    State.    Sett 
Evolutiona  ry    Theory. 


History.      Relation      of,    to    PojitieJl 

Science,    13,    14,   17. 
Hoboes,    29. 

—  on    Forms    of    Government,    266. 

—  on   International  Law,    210. 

—  on    Monarchy,    272-3. 

—  on  Law  of   Nature,   139. 

—  on    Organic   Analogy.   SO. 

—  on  Social   Contract,  70,   71,  83.-4.  83. 

—  on   Sovereignty.   123.   129.   131. 
Holland.    Constitution     of,    259. 

—  Electoral    System    in.   316. 
Holland.      Professor,     on     Definition 

of    State,    19. 

—  on    International    Law,    210. 

-  on    Law,    185,    196. 

Holy    Roman   Empire.    226.    412. 

—  Election    of. 

-  Emperors    in .    272. 
Hong-Kong,  444,   456. 

Hooker,    on    Social    Contract-,    70-1. 

-  on    Theory    of    Divine    Origin,    89. 
Hungarians,  22. 

Huns,  The,  22. 
Huxley.  95-7. 


Idea,     and     Concept    of     State,    27-8; 
Imperial     Conference.    466.    See    also- 
Britain. 

—  Defence.   461-2. 

—  Service  Troops.  See  Native 
States    (India  i. 

—  Unity.    .See     Imperial     Federalism 

—  War  Cabinet,  465-6.  .See  also 
Britain. 

Imperial    Federation.    247,    461-9. 

—  and    India,    467-8. 

—  and    Nationalism,    462-3. 

—  British    Parliament    in,    469. 

—  Examination    of.    467-9. 

-  Institutions    of    Unity    in,    467-9. 

-  Need   of   Unity   in.   461-2. 

-  Organisation    in,   468. 
Improvement       Trusts       (India).    .See 

Local    Government     (India.) 
Inalienability    of    Sovereignty,    129. 
Independent       Labour     Party,     The, 

501. 
India.    Colony,    as.    442.    445,    458. 

—  Constitution    of,    506-9. 

—  Electoral  System  in.  316.  321,  328. 
See  also  India.  Central  Govern- 
ment. 

—  Electorate  in,  307-8.  .See  also 
India,    Central    Government. 

—  Executive  in.  349.  355,  360,  361, 
364.  See  also  India,  Central 
Government,  and  Provincial 
Governments    (India). 

--Family   System    in.   100. 

—  Foreign    Possessions    in.   659-60. 
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India,  French.  659-60. 

—  Portuguese,  C60. 

Government    anil    Sovereignty    in, 
127. 
--  Kinship   in,   104.  , 

—  Law   in,   186. 

—  Law   of   Nature   in.  151-2. 

-•  Judiciary       in.       376-9.       660-8.    See    ! 
Judiciary     (India.) 

—  Legislature       in,       338.    See      also    ! 
India,     Central      Government,     and 
Provincial    Government,    (India.) 

-  Local       Government       in,      668-76. 
See    Local    Government,    (India.) 

—  Native    States,    in,    18.    677-89.    See    \ 
Native    States. 

—Parties    in,    403. 

-  Separation    of    Powers    in,   287. 

—  Socialism    in,    499. 

—  Government    of. 

-  Central         Government         of.    See    \ 
India,    Central    Government,    of. 

Crown,    Position    and     Powers    of, 
606-16. 

-  Secretary    of    State,    Position    and 
Powers   of,  606-16. 

Viceroy        and    Governor  ,-General. 
Position    and    Powers    of,    617-9. 

—  India.   Government   of. 

—  Devolution    of    Control,    to.    633-4. 
High    Commissioner    for  India.  630. 

—  Parliamentary     Control     in,    631-4. 

-  Statutory     Decennial     Commission 
for,    630-1. 

—  System  of  Government  in  the 
Provinces  of,  637-647.  See  Provincial 
Government   India. 

India.  Centiral  Government.  of, 
617-37. 

—  Departments    of,    634-7. 

—  Army    Department,    636-7. 

—  Commerce    Department..    635. 

-  Education    Department.    636. 

—  Finance    Department,    636. 

—  Foreign  and  Political  Departs 
ment..    635. 

-  Home    Department,    635. 

—  Industries    Department.    635. 

—  Law    Department,   636. 

—  Revenue  and  Agriculture  Depart- 
ment.    635. 

-  Executive    Council,    619-20. 

Composition     of.     620. 

Departments     of,     634-7. 

-  —  Organisation    of,    620-1. 
—  Legislature    of,    621-630. 

Budget.   Procedure    in,    627-8. 

Business    of    Chambers.    626. 

Council    of    State    in.    622. 

Duration    of,    624. 

Electorate    for,    625-6. 


India    Legislature    of.     Failure      to 

pass    Legislation   in.   630. 
--  —  Joint  Meetings  of  Chambers  of, 

626. 

Legislative    Assembly.    622-3. 

Organisation    of,    623-4. 

-  Membership   of.    624. 

-  Powers    of,    628-9. 

■  Proceedings    of    Chambers.    626. 

-  Qualifications    for    Electors,    625. 
Qualifications     for    Membership 
of,    624-5. 

—  —  Relation      of     Governor-General 
to     Bills     in.    627. 

—  —  Sessions    of,    624. 

India.    Historical     Development      of, 
572-606. 

—  Announcement     of     August.      1917, 
605. 

—  Charles    IPs    Dowry,    574-5. 

—  Charter    Act,    1833,    583,    4. 

—  Charter  Act.   1853,   584,   5. 
Charter      for     Municipal     Govern- 
ment,   575. 

—  Charter,    the    First,    573-4. 

—  Charters,    Further.    574. 

—  Charters.    Renewal,    582-3. 

—  Circumstances       Favouring       Res- 
ponsible   Government,    598-9. 

—  Company.      Beginnings      of      East 
Indian,   572-3. 

—  Company.    New    and   Old,   576-7. 

—  Company's    Territories,    Extension 
of,   577-8. 

—  Courts.   Creation   of.  577. 

—  Enelish,      Early      Connexion       of, 
with    India.    572-3. 

-  Government,    of     India     Act,     1854, 

586. 
-Government    of    India    Act,.    1919. 

606. 

—  Great    War.    and    India.   604-5. 

—  India    Act,    1784.    581-2. 

—  1858,  587. 

—  Indian    Councils   Act,    1892,   591-3. 

—  1909,  594. 

—  Indian    High    Courts.    Act,    590. 

—  Indian    Acts,    Other.    590-1. 

—  Indian    National    Congress.    599-600. 

—  Indian    Nationality.   Basis   of,   '01. 

—  Montagu-Chelmsford     Report.     602. 
603,    605. 

—  Morley-Minto  Reforms,  593-5.  594-8. 

—  Moslem   League,    600-1. 

— ■  Parliamentary     Intervention,     be- 
ginning of.  575-6,  578-9. 

—  Queen's    Proclamation.    588. 

—  Regulating    Act,    579-81. 

—  Supreme    Court.    580. 
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India.    Government     of     (System     of 
General      Adiministration),    648  660. 

-  Ajmer,    Merwara,    654.    656. 
Andaman    Islands.    654.    656. 

-  Baluchistan,    654,    656 

-  Collector-Magistrate,    650-2. 

-  Commissioner.    650. 
Coorg,    654,    656. 

-  District    Officials,    652. 
Executive   Councils.  648-9. 
(Governors,    448-9. 

-  Non-Regulation       Provinces.        648 
654. 

-  North-West      Frontier       Province, 
'.54-5. 

Regulation       and       Non-Regulation 
Provinces,    648,    654 

-  Revenue    Administration,    649-50. 

—  Secretariats,   649. 

—  Subdivisional    Officers,    653. 
Indian    Civil   Service   (I.C.S.).   657-8. 

-  Law.     See    Lair. 

—  Law    Commission;    204. 

-  Nationalism,        462-3.         See        'ilso 
India.    Historical    Development    of 

-  Services,   The,   656-59. 
Indo-European    Peoples,    99. 
Individualism,    243.    Chap.    XIX,    470. 

4o4. 

—  Basis    of    Theory    of,    473-6.    477-84. 

-  Biological   Basis  of.  475-6. 

-  Criticism    of,    476-84. 

-  Economic   Basis  of,  474-5. 

-  Ethical    Basis    of.    473-4. 

—  Scientific    Basis    of.   475-6. 

—  Statement  of,    471-2. 

—  Theory  of  Force  in.  92. 
Indivisibility    of    Sovereignty.    129-30. 
Inductive      Methods       in        Political 

Science,   9,   10. 

—  Politics,    1. 
Initiative,  The,  344. 

Instructed    Voting,    330-333.      See    also 

Germany. 
Interests.        Community        of,        in 
Nationality,       38.       39.        .See       also 
Federalism.    Basis    of. 
International  Administrative  Unions 

404,    405. 
International    Alliances,   404. 
International    Law,    196,    208-17. 
Content    of.    212. 
History    of,    212-14. 
Law   of   Nature   in,   152. 

-  Meaning  of.  208-11. 

—  Meaning   of   State   in.   18-19. 

—  Sources    of.    215-7. 

—  Sovereignty,    in,    127-8. 

-  Views    of    Authorities    on.    209-11. 
Internationale.   The,   502. 
Internationalalism    and    Nationality. 
48. 


Interpellations.  See  Franct 

Germany. 
Ionian    Kings    of    Ephesus,    The.    106. 
Ireland.    Electoral    System    in.    316. 
Irish    Nationality.   387.   392,   393. 
Itialian  City  States,  The,  226. 

—  Law.    199. 

—  Nationality,    44. 

Italy.   Constitution   of,  250,  259    269-70. 
Electoral    System    in.    310.    318.    319. 
333. 
Executive    in,    351. 

—  Party    System    in,    403. 
ius  conubii,  34. 

ius    divinum.     See    Law    of    Nature. 

ius   feciale,   213. 

ius  gentium,  189.  213.  See  Lair  of 
Nature. 

ius    naturale.    See   Law    of   Nature. 

ius  sanguinis,  233-4.  See  also  Citizen- 
ship. 

ius   soli.  233-4.    See  also  Citizenship. 

Jackson.    President,    398,    731. 

Jamaica,    453.    456. 

Japan,  Government  of,  Chap.  XXVII. 

783-99. 
-i  Amendment    of      Constitution     in, 

794. 

—  Cabinet,    Composition    of,    797. 

—  Constitution    of,    793-4. 

—  Course   of    Development     in,   791. 

—  Diet   of,   794-6. 

—  Elder   Statesmen   in,   792.   797. 

—  Electoral    System    in,   318. 

—  Emperor    (Mikado)    of,    796-". 
End   of    Shoguns   in,   785-6. 

—  Eta   of.    See    Outcastes. 

—  Executive   in,  796-7. 

—  Growth     of     Representative     (tO\- 
ernment    in.   791-2. 

—  Heimin    of,    785. 

—  Hinin.    See   Outcastes. 

—  Historical     Account     of     Develop- 
ment   of,    783-93. 

—  House    of    Peers    in,    795. 

—  House    of    Representatives    in,    796. 

—  Judiciary    of.    798. 

—  Kuge     of    784. 

-  Legislature   of,   794-6. 

-  Local    Government    in,    798-9. 

—  Local     Representative     Bodies     fn 
Development!   of.    792. 

-  Mikado    of.    783-4,    796-7. 

—  Modern,   783. 

-  Organisation    of    the    Houses     in. 
794-6. 

Outcastes    in.    785. 
-  Parties  in,  792-3.  797-8. 
Present     System     of     Government 
in.  793-9. 


xl 


POLITICAL   SCIENCE. 


Japan,    Privy  Council   of.  797. 

—  Results   of   the   Revolution    in.   787. 

—  Samurai   of,  78. 

-  Social  Classe8   in,  783-5. 

—  Steps   in   Centralisation   of.   788-90. 

—  Tokugawa  Era    in,    783. 

-  Unification    of.    787-3. 
Jefferson,   79. 

Jenks.    102. 

Jewish    Influences    in    Western    Law, 

201. 
Jews,    Disabilities    of,    335. 

-  Divine   Law    of,    191. 

-  Kinship    and    Nationality    among, 
22,   33,    100,    176. 

Judicial    Decision,    as    Source  of  Law, 
187-8. 

-  in    haw.  197. 

-  and    International    Law.   216. 
Judicial     Relations    with      Executive 

and    Legislative,    335-6. 
Judiciary.    369-84. 

—  Appointment,    of,    369-73. 

-  Appointment      by      Executive       of, 
371-2. 

Election    in.    370-1. 

—  Essential    Qualities    in,    570. 
Functions   of,    369-70. 

—  Meaning    of,    369-73. 

-  Organisation    of,    373-79. 

--  Relations       with       Executive       and 
Legislative,    379-81.    See    also    several 
lieads    and    Federalism. 
Judiciary    (England).   559-62. 

-  County    Courts    in,    560. 

-  Courts   of    Appeal     in,    561. 

—  High    Court   of   Justice     m,   561. 

—  House   of   Lords    in,   562. 
--  Judicial   Tenure   in.   562. 

—  Justices    of    the    Peace,    m,      374-5. 
560-1. 

—  Organisation    of.    559-60. 

—  Petty    Sessions    in,    560-1. 

—  Privy       Council.       Judicial       Com- 
mittee   of.   562.    660,    661. 

—  Quarter     Sessions     in,     560-1.      See 
also    Courts. 

Judiciary    (France).   708-10. 

Administrative    Courts    in,    710. 

Organisation    of,    708-9. 
Judiciary    (Germany).    772-4. 
-  Administration    of   Justice.  772-3. 
--  Administrative    Courts.    773-4. 

—  Prussian      Judicial      Organisation. 
773-4. 

Judiciary    (India),    660-68. 

—  Additional    High    Courts    in,    663. 
Assessors    in,   665. 

—  Chief   Courts    in,   663. 

—  Executive     and      Judicial,      Union 
of.   667-8. 

—  Hijrh   Courts  in.   661. 


Judiciary      (India),     Inferior      Civil 
Courts    in.    665-6. 

—  Judicial    Commissioners    in,   663. 

—  Judicial    Tenure    in,    661. 

—  Jurisdiction    of    High    Courts    in. 
662. 

—  Jury   System   in.  665. 

—  Law   Officers    in.    666-7. 

—  Magistrates'    Courts    in,    664. 

—  Powers    of    Individual    Courts    in. 
662. 

—  Powers    to    Alter    Jurisdiction    of 
Courts   in,    663. 

—  .Privy      Council.      Judicial       Com- 
mittee  of     in,   660-1. 

—  Revenue    Courts    in,    663. 

—  Sessions    Courts     in,    663-4. 
Judiciary    (Japan),    798. 
Judiciary    (United    States).    736-8. 

—  Courts    of,    737. 

—  Circuit    Courts    of    Appeal    in.   737. 

—  District    Attorney    in.    738. 

—  District    Marshal    in.    738. 

—  Judicial    Appointment     in,    738. 

—  Organisation    of    Federal.  736-7. 

—  Power   of    Court*    in,    736-7. 
-  Procedure    in,    738. 

—  State      Courts.      Organisation      of, 
746. 

--  State    Judiciary,    746-7. 

Judicial    Appointment     in.    747. 

Officials   of.   747. 

Juridical    Method.    12. 
Jurisprudence,        Relation        of.        to 

Political    Science.    17,    185. 
Jury    System.    374-78. 
Justice,    as    End    of    State.   508. 
Justinian.   Code   of,   198. 


Kant,    on    Natural    Law.    154. 

-  on    Social    Contract,    77-8. 
Keats,    153. 
Kenya.     Colony.       .Sep     British 

Africa. 
Kent',    192.   215. 
King-in-Parliament.    116-121.    134. 

136.      See    also    Britain. 
King    (British),    Actual 

554. 
—  Executive    Powers    of. 

-  Legislative   Powers  of. 

-  Prerogative   of,   554-5. 
King-Emperor.  609-10.    See  also   Tudia. 
Kingship,   British,   Stability   of   555-6. 

See  Imnerial  Federation.  Britain. 
King's  Privy  Council  (Canada),  458. 
Kingsley.   C,   492. 

Kinship,  and  Origin  of  State.  97-104. 
Koran.    The.    189.    192.    201-3. 


East 


135. 


Powers     of, 

554. 

553-4. 


INDEX 


xli 


Labour,   and  League  ok  Nations,   224, 

—  Parties,    387 

—  Party,  The  "(Britain),   386,   392. 

—  Party,    U.    S.    A..    The,    399. 

—  Party,    The,    and    Socialism,    :00. 
La  issez       Faire,       153.        See        also 

Individualism. 
Language,    National    Movements    in, 

35-6. 
Languet,  70. 
Law,    Chap.    VIII,    185-229. 

—  Administrative,     196,     292-3,     381-4. 
See   also   Courts. 

—  and   Separation  of   Powers,   298. 

—  Austin,    on,    132. 

—  Constitutional,       249.        See      also 
Constitution.* 

—  Customary,    109-10. 

—  Definitions    of,    185-6. 

—  Development    of,    in    India,   201-6. 

—  Development  of,  in   West,  197-201. 

—  Divine,    125-6. 

—  Dooms,   110. 

—  Essentials    of,    186-7. 

—  International,      208-17.    See        also 
International  Laiv. 

—  Kinds   of,   195-7. 

—  Meaning    of,   285. 

—  Morality,    and,    206-8. 

—  of    Nature,    138-153,    477-9. 

and    Social    Contract,    81. 

and   Sovereignty,   125-6. 

—  Eule   of,    in    Britain,   229-300. 

—  Sources    of.    187-195. 

—  Statute,    249. 

Lawmaking,  as  Source  of  Law,  194-5. 
Lawrence,      in      International     Law, 

212-214,    215. 
Leacock,       Professor,      Classification 

of    Forms    of    Government,    of,    271. 

—  on   Organic    Analogy,    55. 
League     of     Nations,     The.     217-224, 

225,   226. 

—  Assembly    of.    219,    220. 

—  British    Empire,    and,    468. 

—  Constitution   of,   218-9. 

—  Council    of,    220. 

—  Covenant   of,    218-224. 
Amendments   to,   224. 

—  Dominions    and.    219. 

—  Great  War   and,   217-8,  223. 

—  Limitation       of     Armaments     in, 
221-2. 

—  Mandatory    System  in,    223. 

—  Organs  of,   219-21. 

—  Origin    of,   217-8. 

—  Permanent    Court    of    Justice    of, 
219,    221. 

—  Prevention   of   War,   in.   221-2, 

—  Secretariat-General   of,   219.   221. 
Lpcky,    on    Representation,     302,    313, 

315. 


Leewards,  The,  456. 

Legislative       Assembly,       The,       See 

India. 
Legislative.    335-348. 

—  Bicameral    System    in,    338-42 

—  Deliberative,    and,    336-7. 

—  Direct    Representation    in,    343-8. 

—  Executive    and,    335-6. 

—  Internal    Organisation    "f    Bodies 
in,  342. 

—  Judicial    and,    335-6. 

--  Organisation    of,    337-43. 
—Relations      with      Executive      and 
Judicial,    379-81. 

-  Unicameral    System    in.    338-42. 
Legislature.       See     Britain,     France, 

Germany,        India,        Japan        and 

United   Stat  eg. 
Lewis,   on   Constitutions.   244. 
Liberal   Party.   British,  The,  386,  388, 

392    395.    396. 
Liberal-Unionist    Party.    The.    395. 
Libertv.    Chapter    VI    and    VII,    137- 

-  Civil,    138.    161-3.     See    also    Bights. 

—  Individual.   163-181. 

—  Meanings    of.    137-8. 
National.  137-8.  183-4. 

—  Natural.    137.    138-160. 

—  Political.   138.    181-3. 

—  Individualism    ami.    479. 

—  Universal    State,    ami.    229-30. 
Liberty,    Equality.    Fraternity.    508-9. 
Lieber,    on    Sovereignty.    129. 
Limitation       of       Armaments.        See 

Lea  due    of    Nations 
Limitations    of    Sovereignty.    125-8. 
Limited    Vote.    System.   The.   318-9. 
List   Systems,   316-7. 
Littleton.    192. 
Local    Government..    Areas    of.    436-7, 

440-1. 

—  Characteristics    of,    432-4. 

—  Demarcation   of.    Powers   in,   436-7. 

—  Meaning  of,  430-2. 

—  Reasons   for,   434-6. 

—  Types    of,    439-40. 

Local  Government   (England),  562-571. 

—  Administrative    Country    in.    564-5. 

—  Central    Control    in.    570-1. 

—  Complexity    of,    562-3. 

—  County    Boroughs   in.   566-7.  ■ 

—  Education    in.    569. 

—  London  County  Council,  569-70. 

—  Municipalities    in.    568-9. 

—  Parishes.    566. 

—  Quarter    Session's    Boroughs,    567. 

—  Rural    Districts,    565-6. 

—  Urban    Districts.    565. 


xlii 


POLITICAL   SCIENCE. 


of, 


in, 


Local    Government    (France),    710-3. 

—  Arrondissement.    in,    711-2. 

—  Canton    in,    712. 

—  Commune,   712-3. 

—  Department,    in,   710-1. 
-Department,    General    Council    of, 

711. 

—  General    Divisions    of,    710-2. 

—  Simplicity    of,    710. 

Local    Government    (India),    668-76. 

—  Functions  of  Bodies  in,  671. 

—  General   Scheme   of,   670. 

—  Municipal   Finance    in,    675. 

—  Municipal   Functions    in,   674. 

—  Municipalities    in.    671-76. 

—  Municipalities.      Constitution 
in,  673-4. 

—  Municipalities.       Presidency. 
675-6. 

—  Municipal    Staff    in,    674. 

—  Policy.   Modern,    in,   671-2. 

—  Powers    of    Bodies    in.    671. 

—  Port    Commissioners,    676. 

—  Port    Trusts.    676. 

—  Village   in.   668-70. 

Local    Government    (Japan),    798-9. 
Local    Government    (Prussia).    776-8. 

—  Circle,    in,   778. 

—  City   Communes    in.   777. 

—  District,    in.    778. 

—  Magisterial    District.    777 

—  Province,    in,    776. 

—  Rural    Communes,    in.   777. 

Local    Government.    (TJnited    States). 
447-52. 

—  Bodies    in.   748. 

—  Compound    Type.    750-1. 

—  Countv    in.    750. 

—  Executive    Character    of.    748. 

—  General    Features    of,    747-8. 

—  Lack   of   Central   Control   in.   748. 

—  Limited    Powers  of   Bodies   in.  748. 

—  Municipal    Government    in.    751-2. 

—  Organisation    of,    749. 

—  Powers   of   Taxation    in.   751. 

—  School    Areas    in.    751. 

—  Scope    of,    748. 

—  Township    in.    749-50. 

Local   Self-Ooveinment.  434.    See  alto 

Local    Government.    India. 
Locke.    472. 

—  on    Forms    of    Government.    266. 
-  on  Law   of    Nature.   139-  150. 

Powers   of   Government.   291. 
Prerogative.    367. 
Social   Contract.  70.  73.  293. 
Sovereignty.    123-4. 

Conntv      Council.    439.    440, 
570-1. 


—  on 

—  on 

—  on 

—  on 
London 

869-70. 


I     Lords,    House    of,    534-5,   544-5. 

—  as    Court,    374,    552-3,    562. 

—  Conduct  of   Business   in,   546. 

—  Organisation   of,  541. 

—  Relations      of,     with     House     of 
Commons,   544-5.    See  also  Britain. 

Louis   XIV.     43,     121,     122,     272-3.    See 

also  France. 
Louisana,   236,  444. 
Lowell,       President,       on       English 

Monarchy,    275. 
Lucretius,   66. 


Macaulay,        as        Legal        Member 

of    Viceroy's    Council,   201. 
Macedonians,       Direct       Legislation 

among,    344. 
Machiavelli,    50. 

—  on    Forms    of    Government,    265, 
McLennan,   102. 

Madison,    79. 

Magic,    in    Early    Society,   107. 
Magyar    Nationality,    34,    37,    44. 
Mahommedan    Law,    190,    201-6.      See 

also    Laic. 
Mahommedanisin     and     Nationality, 

36. 
.Maine,    Sir    Henry,    94. 

—  on  Austin's  Theory  of 
Sovereignty,    133-4. 

—  on   Constitutions,   245. 

—  on   Early    Laws,    81-2. 

—  on    Kinship,    103. 

—  on    Law,    185,    186,    193. 

—  on    Representation,    302. 
Malabar.    Queens   of,   102. 
Malta,    316,    444.    456,    458. 
Malthus.    475. 

Mandatory  System,  The,  in  League 
of    Nations,    223-4. 

Manegold,    and    Social    Contract,    67. 

Manning,  on  International  Law,  215. 

Manu.    Laws    of,    189,   201-2. 

Maoris,    The.    46. 

Marathas,    Princesses    of,   102. 

Markby,  Sir  William,  on  Com- 
mentaries.   192. 

—  on    Law,    199. 

Marriott.    J.    A.    R..     on     Forms     of 

Government,   268-70. 
Marshall.    Dr.    Alfred.    95. 
Marsiglio  of  Padua,  50. 
Marxian    Socialism.    490-1. 
MnssachussetP,     Constitution    of,   75. 

294. 
Matabeles.    Priest    Kings   of.   106. 
Matriarchal    Theory.    The.    102-3. 
Maurice.  F.   D..  492. 
Mauritius.    444,    456. 


INDEX. 


xliii 


May.       Erskine,       on       Parties       in 

England,   388. 
Mediaeval     Conception     of     Law    of 

Nature,    145-6. 
Medicine  Men,  in.  Early  Society,  108. 
Mesopotamia,    223. 
Message,     Presidential.      See     United 

States. 
Methodology    of     Political      Science, 

5-12. 

—  Analogy    in.    10.    11. 

—  Comparative    Method,    in,   9. 

—  Difficulties    in,    6,    7. 

—  Experimental    Methods    in,   7,    10. 

—  Historical    Method    in,    8. 
Sidgwick   on.   8,  9. 

— -  Methods    and    Points    of    View,    12. 

—  Philosophical    Method    in.    11. 

—  Right    Method,    in.    11,    12. 
Middle  Ages,   and    Sovereignty.   121-2. 
Mill,    J.    S.,    155. 

—  on    Dependencies,    442. 

—  on  Female   Suffrage,   323. 

—  on  Individualism.  471.  481.  422,  511. 

—  on    Inductive    Methods,    10. 

—  on    the    Legislative.    336. 

—  on    Nationality.    30.    31. 

—  on    Philosophical    Method.    4. 

—  on  Renresentation.  302.  303.  305, 
313-5,   322. 

—  on    Sei.aration    of    Powers.   299. 
Milton,    and    Social    Contract.   70,   71. 
Minority    Representation.    313-323. 

"  Mixed    State,"   the,   268. 

Modern  Law  and  Law  of  Nature, 
151-2. 

Mohommedan.     .SVe    Mahommedan. 

Mohl,  Von,  on  Forms  of  Govern- 
ment,   267-8. 

Monaco.  21.  22.   430. 

Monarchical  Government.      See 

Monarchy. 

Monarchy,    272-5. 

—  Absolute,    272-3. 

—  Elective,  272. 

—  Hereditary.    272. 

—  Limited,    274-5. 

—  (British),    272.    274-5. 

—  (French).  272-3.  See  also  Britain, 
France,    India,    Prussia. 

—  in   Early   Society,   107. 

—  as   End   of    State.    508. 

—  in   Universal    State,   229. 
Montagu-Chelmsford         Report.        7. 

602-603.    605,    682,    687.     688.     689.    See 

also    India. 
Montagu,    the    Rt.    Hon.    E.    8.     See 

Montagu-Chelmsford      Report      and 

India. 
Montenegrin     Nationality.    44. 


Montesquieu    on   Federalism,   415. 

—  on   Forms   of    Government,    266-7. 

—  on  Separation  of  Powers,  287-8,  294, 
295,   296. 

—  on  Social   Contract,   79. 
Moravian  Nationality,  44. 
Moravians,    the,   488. 
More,   Sir  Thomas,   4,  487-8. 
Morgan,   102. 

Morley-Minto    Councils.    593-98,    639. 

—  Defects   of,    601-4. 

-  Development    After,    597-606. 
Results    of,    597. 

-  Working      of,      595-97.      See      aleo 
India. 

Mosaic    Law,    The,    189,    192. 

Moslem.    See   Mahommedun. 

Moslem  League.  See  Government  of 
India. 

Muhammedan.    See     Mohammedan. 

Multiple  Party  System,  386-7,  402-3. 
See   also   Continent. 

Municipal  Law  and  International 
Law.   216. 

Municipalities.  See  Local  Govern- 
ment   under    its    sereral    heads. 


Name,   of   Political   Science.    1-5. 
Napoleon,    118. 

—  and  Universal  State,  226.  See 
also    Nationality    and    France. 

Napoleonic   Code.    The.    199. 
National    Assembly.    See    France. 
Nation,    28.     See    also    Nationality. 
National        Congress,        Indian.    See 
India. 
Nationality,    28-48. 

—  Characteristics    of,    32. 

—  Community    of    Interests    in,    38-9. 

—  Development    of.    41. 

—  European,    32. 

—  Feudalism   and,   40-1. 

—  Internationalism    and,    48. 

—  Language    and.   35-6. 
Meaning   of.   31-2. 

—  Napoleonic  Wars    and,   40.   42.  44. 

—  Nation    and,   28. 

—  Political   Unity   in,   37-8. 

—  Practical    Politics    and,   40. 

—  Races,   and,   34-5. 

—  Rights    of.   45. 

—  Religion    and.   35-6. 

—  State  in  f"  One  Nationality,  One 
State'"!    45-48. 

Nationalism.  Colonial.  39.  462-3.  See 
also    imperial    Federation. 

-—  Indian.  462.  463.  See  also  Imperial 
Federation,   and    India. 

National    Labour    Party.    The.    501. 
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National  Liberal  Club,  The,  391. 
National  Liberty,   138,  183-4. 
Native  States,  India,  18,  270,  677-89. 

—  Agents  in,  686-7. 

—  Alliance    and    Co-operation,  Policy 
of,    in,    682. 

—  Annexation         through  Lapse, 
Doctrine  of,   in,  681-2. 

—  British   Policy   towards,  679. 

—  Character   of,   677. 

—  Chiefs'   Conferences   for,   689. 

—  Council   of   Princes   for,   689. 

—  Definition  of,  677-8. 

—  Federal   Policy,    towards,   687-9. 

—  Great  War,   and,  688. 

—  Historical   Account  of,   678-82. 

—  Imperial   Service  Troops  of,  685. 

—  Internal    Administration,    in,    687. 

—  Jurisdiction   in,  686. 

—  Non-intervention  (ring-fence) 
Policy  towards,   680. 

—  Obligations    of.    683-6. 

-  Relations       of       Government       of 
India,   to.    678.    682-7. 

—  Residents    in,    686-7. 

—  Bights   of.   683. 

—  Rine-Fence    Policy    towards.     680. 

—  Alliance   and   Co-operataon,   Policy 
towards.    682. 

—  Subordinate        Isolation.        Policy 
towards,    680-1. 

Naturalisation,    232.    234-7. 

—  Grand.  236. 

Natural  Law.   and   Convention.   153-4. 

—  as   An    Ideal.   154-5. 

—  as    Pule    of    Conduct.    1^4-5.      %ee 
also    La>r. 

Natural   Liberty.   137-8. 
Natural    Rights.    153-160. 
Natural    Theolosy.    153. 
Nature.   Concept    of,    140. 

—  in   Economics,    153. 
in    Literature.   152-3. 

in    Natural    Science,    153. 

—  in    Theology.    153. 

I_,aw         of.    Spp         Law         and 

Natural   Law. 

-  State   of.    64.     See   Law    of   Nature 
and   Social   Contract   Theory 

-  of  the  Static.  The.  Chap.  II.  18-57. 
Navigation   Acts.    The.   452,   476. 
Newfoundland,   443.   444.   455. 

New  Hampshire.  Constitution  of.  78. 
New  Harmony  Settlement.  The,  488. 
New  South  Wales.  Electoral  System 

In,  316. 
New   Zealand,   443,   445.   454.   455.   467. 

—  Constitution    of.    247,   270. 

—  Parties  in,  403.     See  also  Imperial 
Federation. 


Nicobar    Islands.    654,   656. 
Non-Responsible      Government.       See 

Government. 
Norman       Period.         See       Britain, 

(historical). 
North   Borneo,  457. 
Northern   Nigeria,   456. 
North    German    Confederation.     See 

Germany. 
North- West    Frontier    Province,    654-5 

.Sea   also   India. 
Norway,    Constitution    of,   257. 
Norway    and    Sweden    (Real    Union*. 

406-7. 
Nova    Scotia,    453. 
Nyasaland,   456. 

Odgers,    on   Libel,    173. 

Office,    and    Representation,    334. 

Old     Testament.,    Theory     of     Divine 

Origin    in.   85. 
Oligarchy,   275. 
Orbiston   Settlement..   488. 
Order,   as  End   of   State,  506. 
Ordinances,   196. 
Organic.    Analogy,    The.   48-57. 

—  Bluntschli's    View.   48-9. 

—  Criticism   of,   53-57. 

—  History  of.  4*9-50. 

—  Middle   Ages,  Uses   in,  49,  50. 

—  Spencer's   Theory   of,   51-3. 

—  Statement    of.  48. 

Origin  of  the  State.  The  Chaps.  III. 
IV.   58-112. 

—  Conclusions    in,    111-2. 

—  Historical      Formations.      Blunts- 
chli's  Classification    of.    in.   59-63. 

—  Speculative   Theories    in,   63-112. 
Value   of.    63. 

—  Types  of  Enquiry  in.  58-9. 
Owen.   Robert,   488. 


Parish    Councils.    565-6. 

—  Meetings,     565-6.       See 
Government      (England 

Parliament.  Meaning  of 

—  (Britain).— 

—  Committees    of.    538-9. 

—  Court,    as.    552-3. 

—  Development    of.    527-30. 

—  Duration    of.    538. 

—  Financial    Legislation    in, 

—  Houses  of.   534-52. 

—  Legislative    Process    in 

—  Organisation    of.   539-40 

—  Private    Bills    in.    544. 

—  Privileges   of   Members 

—  Provisional   Orders   in. 
--  Quorum    in.   538. 

—  Rise  of.   524-5. 


also    Local 
336-7. 


543. 
541-3. 


of.  546-7. 
544. 
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Parliamentary  Government.    See 

Government. 

—  Parliamentary      Intervention      in 
India.    See    India. 

Party,   Political,   385-403. 

—  Demerits   of    P.    System,    389-92. 

—  Division    of,   385. 

—  Merits    of    P.    System,    389-92. 

—  Modern    System    of,   392-403. 

—  Origin   of,   387-8. 

—  Types  of,  388-9. 

—  Working    of    P.    System,   386-7. 
Party   Government,   Chap.  XV. 

335-403. 

—  See  oho  Britain,  France,  Japan, 
Germany.     United    States 

P atria   Putestas,  100,  103. 

Patriarchal   Theory,  98-100. 
Paul,    St.,    49,    86. 
Perfectionists,   The,  488. 

Pericles,   504. 

Permanence    of    Sovereignty,    129. 
Permanent         Council,         520-22.    S'se 

also    Britain. 
Personal    Freedom,    165-6. 

Personal  Union,  61,  404-5. 

Philippine  Islands.  The,  444. 
Phillimore,  Definition  of  State  of,  19. 
Philosophical    Method,    The,    11. 
Philosophy     of     Law     and     Law    of 

Nature,    152. 
Phoenician  Colonies.  447. 

Pilgrim   Fathers,   The,   61,   80,    451. 
Plato,  207,  213.  308. 

—  Cycle  of  Political  Change,  of. 
264-5. 

—  Communism   of,   487-9. 

—  Forms  of  Government,   of,   261-2. 

—  Law  of  Nature,  of,   142. 

—  Organic  Analogy  of,  49. 

—  Philosophical    Method    of,  5. 

—  Social   Contract,  of,  65,  81. 
Plural    Voting,    321,    322. 

Poland,  Partition  of.  and 

Nationality,   42-3. 

Policy,    in    Formation   of    State,   25. 

Political  Consciousness,  in  Develop- 
ment   of   State,   108-11. 

Political  Economy  and  Political 
Science.  4.  14.  15,   17. 

—  Liherty.    138.    181-3. 

—  Philosophy,  1,  3.   59. 
Political   Science. 

—  Definition    of.  1. 

—  Method    of.    5-12. 

—  Name   of.   1-5. 

—  Relations  to  Allied  Sciences.  12-17. 
— -  Scope  of,  4,  5. 

Political    Sciences.   The,    4. 
Politics,   as   Name  of  Science,   1-2. 
Polity.   262. 


Poles,    and    Nationalism,    32,    36,    39, 

44,    45,   46. 
Pollock,   Sir   F.,   2. 
Polybius,  on  Forms  of  Government, 

265.   268. 

—  on    Functions   of   Government,   289. 

—  on    Powers    of    Government,    290. 
Population,   in   State.   21-2 

Port  of  London.  Authority,  570. 
Port  Organisation,   India.    See  Local 

Government    (India.) 
Portugal,   24. 

—  Colonies  of,  445,  446.  449. 

—  Constitution  of.  257. 

—  Electoral  System  in,  318    319. 

—  Possessions     of,     in     India.       See 
India . 

Portuguese    Law,    199. 
Powers   of   Government.— 

—  Historical  Division  of.  289-91. 
-  Modern    Division   of.   291-2. 

—  Twofold    Division    of,    292-3. 
Precedents,    in    English    Law,    200. 

Prerogative,     The     Royal,   367,   554-5, 

570. 
Presidential  Government.  Sss 

Government. 
Presidents.       See       Executive,       and 

France,    Germany,    United   States. 
Prevention   of   War.     See   League   of 

Nations. 
Priest    Kings.   105.  . 

Prime       Minister.       and       Imperial 

Unity.   465.   466,   468. 
Primrose   League,   The,   397. 
Private    Bills,    Britain,    544. 
Private    Law,    196. 
Private    Ownership.    494-6. 
Privv   Council.   The.   203.  379.    460.   521, 

529.     559.     562.       See     Britain      and 

Judiciary.      (Britain      and      India) 

and    Imperial    Federation. 
Procedure,     in      Legislative      Bodies, 

Progress,   as   End   of   State.    507. 
Prohibitionists.    The,    398. 

Property   and    Representation.   333-4. 
Proportional    Representation,    315-319. 

Protected   States.  455,   456. 

Protectorates.  455,  456. 

Provincial   Government,  India,  637-47. 

—  Backward    Tracts    in,    647-8. 

—  Budgetary    Legislation,     in.     644-5. 

—  Central.    Provincial      and      Trans- 
ferred   Subjects    in,   637-8. 
Composition    of    Councils    in,     642. 

—  Council    Secretaries,    in,    641. 
Creation     of    New    Provinces,     in. 

646-7. 

—  Disputes    in.    647. 

—  Duration    of  Councils,   in.   6-0.   643. 
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Provincial    Government,    Electorate, 
in,  625-43. 

—  Executive   Councils,   in,   640. 

—  Financial  Arrangements    in,    638-9. 

—  Governors   in,   640. 

—  Legislative    Councils    in,    641-2. 

—  Ministers,   in,   640-1. 

—  New    System    of    Government    in, 
640-47. 

—  Powers    of      Legislative      Councils 
in,    643-4. 

—  Provincial    Subjects,    637-8. 

—  Provisions,    Various,    in,    645. 

—  Qualifications     of     Members     in 
642. 

—  Reservation    of    Bills    in,    645-6. 

—  Rules,    Scope   of,    in,   637. 

—  Transferred    Subjects    in,    637-8. 
Provisional   Orders,   Britain,   544. 

Proxy   Voting,   319. 
Prussia.    See    also    Germany. 

—  Government   of,   774-8. 

—  Chamber  of  Accounts,   in.   774-5. 

—  Economic    Council,    in,    775. 

—  Electoral  System  in,  775.    See  also 
Electorate. 

—  King,    in,   774. 

—  Legislature    in,    775-6. 

—  Local    Government^    in,    776-8. 

—  Ministers    in,    774. 

—  Powers   of  Houses   in,  776. 

—  Reasons    for    Study    of,    774. 
Prussian     Polfcy     an.d     Nationalitv, 

18,   39,    42,   43. 
Prussian  System  of  Representation, 
307,     320,     327.      See     also     Prussia, 
Government   of. 
Psychological   Method,  The,   12. 
Ptolemy   of   Lucca,   50. 
Public  Administration  and  Political 

Science,   16-17. 
Public  Law,  196. 
Pufendrof.   70.   210,    215. 
Punishment,   Capital,   164. 
Pythagoreans,  The,   140. 


Qualifications     of      Representatives. 

See   Electorate  and  Britain,   France 

Germany,       India,       Japan       and 

United    States. 
Quarter      Sessions.       See     Judiciary 

(England). 
Quarter       Sessions       Boroughs.    See 

Locq.1   Government    (England). 
Quorums,       in     Legislative     Bodies, 

343. 


Race,    and    Nationality,    34. 
Radical    Party    (Britain),      The.    See 

Britain. 
Rappists,    The,    488. 
Real   Union,   62,   404.   406-7. 
Redistribution   of    Seats,   308-9. 
Redress  for  Arrest,   Britain,   i67. 
Re-election,     in     British     Executive. 

558. 
Referendum,    The,    344-348. 
Regulation,       and        Non-Regulation 

Provinces.    See    India. 
Reichsgericht,  The,  373,  376,  380.     See 

also    Judiciary      (Germany). 
Reichsrath    (German).     See   Germany. 
Reichstag.    See   Germany. 
Relations    of    Political    Science    and 

Allied    Sciences,   12-17. 
Religion,   and   Law,   187. 

—  and   Nationality,   36. 

—  and   Political   Science.   16-7. 

—  and   Origin   of   State,   97,   104-12. 

—  and    Representation,    335. 
Representation.    See  Electorate. 

—  of    Dominions     in     British     Legis- 
lature,  466. 

—  Theories   of.    See   Electorate. 
Republican    Government,   271. 

—  Party,     The.     See     United     States. 
Resident    (and    Citizen),   232. 
Responsible  Government,   269-71.    See 

also    Government. 
Revenue.     India.      See     India,     and 

Judiciary    (India). 
Rhodesia,   N.-E.,  457. 

—  N.-W.,   457. 

—  South,   457. 
Ricardo,    475. 

Rights    (Individual),    of    Association, 
164,   176. 

—  of  Conscience,   164,  175-6. 

—  of  Contract,   163,   169-71. 

—  of    Discussion,    163.    171-5. 

—  of   Family   Life,   164.   176. 

—  of  Free   Speech,   163,   171-5. 

—  of   Liberty,    163-8. 

—  of   Life,   163-8. 

—  of  Property,   163,   168.  169. 

—  of   Public   Meeting,   163,   171-5. 

—  of    Reputation.   163,   171-5. 

—  of   Worship,   164,    175-6. 
Rights   against   State,   158-60. 

—  Duties   and,   156-7. 

—  Meaning   of,    153. 

—  Natural,    153. 

—  Particular,   163-176. 

—  of    Nationality.      See    Nationality. 
Rigid  Constitutions.  See  Constitution. 

—  and  Judiciary,  380. 
Roder,  152. 
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Roman   Colonies,   444,   448-9. 

—  Law,  86-7. 

—  Citizenship    in,   67,     234.    See     alto 
Law. 

—  Monarchy,   272. 

—  Thought,  Theory  of  Divine  Origin, 
in,   85-6. 

—  Empire,   The,   226. 

—  Teutonic  Ideas,  and,  226. 

—  Empire,    and    International    Law, 
213,    214. 

—  and       English       Legal       System, 
Compared,   200-1. 

—  Law,    Development    of.     in    West, 
197-201. 

—  International    Law,    and,    214-5. 

—  Law  of  Nature,  and,  142-151,   152. 

—  Eeligion  in,  191. 
Eomantio    Movement,    The,    153. 
Rome,  Confederation  in,  410-1. 

—  Direct    Legislation    in,    344. 

—  Executive   in,   355. 

—  Religion    in,    104. 

—  Separation  of  Powers  in.  289-90. 
Roumania,    Constitution    of,    257. 

—  Nationality   in,   44. 
Rousseau,    152,    153,   698. 

—  on  Direct      Legislation,      343,      344, 
345. 

—  on  Forms  of  Government,  267. 

—  on  Law    of    Nature,    139,    141,    150. 

—  on  Nationality,    43-4. 

—  on  Philosophical    Method    in,    11. 

—  on  Population,  21. 

—  on  Representation,    301.    344,    345. 

—  on  Social   Contract,   70,   74. 

—  on  Sovereignty,   123,   124. 
Rufinus,   146. 

Rule    of    Law,    The    (England),    381-4. 
Rural  Districts,  England,  565-6. 
Russia,    Constitution    of,    268-9. 

—  Executive   in,  Z51x  352. 

—  Revolution    in,    9,    21,    22,    42 ,  43, 
118,  160,   241. 

Buthenians,    The,    and    Nationality, 
33,  34,  44. 


Sanskrit   Literature,    and. 

—  Divine    Origin    of    State,    in.    86. 

—  Social    Contract    Theory,    66. 
Santals,  The.  46. 

Sarawak,   457. 

Scandinavian,   Nationality,   35. 
Scientific    Commentaries,    as    Source 
of  Law,  187,   192-3. 


Scope,  of  Political  Science,  4,  5. 

Scotland,   Clans   in,  100. 

Scott,   Sir   Walter,  153. 

Scottish    Nationality,    32,    33,    35.    i8, 

47,   48. 
Scrutin,    d'arrondissement.    de    Hate. 

See  Electorate. 
Second    Chambers.    See    Legislative. 
Secretaries   of    State    (Britain),    557-8. 
Secretary    of    State,    The      (British), 

for   Colonies,   464. 

—  Home  Affairs,   461. 

—  Foreign    Affairs,    464. 

—  India,  464,  465. 

—  War,    464,    465. 

Secretary   of    State    (India),    610-16. 

—  Powers  of,  613-6. 

—  Powers  of,  in  the  Council,  613-6. 

—  Council  of,  611-16. 

—  Composition    of     Council   of,    612-3. 

—  Organisation  of    Council  of,  612. 
Secretary     of      State     (U.     S.).      See 

United   States. 
Seeley,   Sir   John,   13. 
Selborne     Committee,    The,    606 
Self-Defence,   166. 
Self-Governing        Dominions,  See 

Dominions. 
Senate,      American,      French.        See 

France,    United    States. 
Separation    of    Powers,     Theory    of 

Chap.   XII,   287-300. 

—  Criticism   of,   294-300. 

—  in    England,    293,    955,   299. 

—  Practical   Effect  of,   293-4. 

—  Statement   of,   287-9. 
Serbia,   Constitution   of,   258. 

—  Legislature   in,   338. 
Serbo-Croatian,      Nationality,    36,    37, 

44. 
Seychelles,    The,    456. 
Shakers,    The,    488. 
Shelley,   153. 
Sidgwick,  on  Definition  of  State.  20. 

—  on  Historical  Method,  8,  9. 

—  on  Federalism,  428. 

—  on   Local   Government.  430-1. 

—  on   Philosophical   Method,    11. 

—  on   Representation,   302. 
Sierra  Leone,  456. 

Single      Electoral      Districts.        See 

Electorate. 
Sinha,  Lord,  594,  649. 
Sinn    Fein,   393. 
Slavonians,  The,  99,  103. 
Slovaks,  The,  33.  34,  36,  44. 
Slovenes,  The,  33,  36,  44. 
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Smith,   Adam,   473,   475. 
Smuts.         f4eneral,         on         English 

Monarchy,   275. 
Social  Classes,  in  Japan.    See  Japan. 
Social    Contract    Theory.    The,     63-84. 

478-9. 

—  Criticism    of,   79-84. 

—  History    of,    65-79. 

—  Statement    of.    64. 

Social    Democratic    Federation,    The. 

500. 
Socialism.   243,    485-504. 

—  Criticism    of,    493-9. 

—  International,    227. 
--  Practical,   495. 

—  Recent    Advance   of,   499-502. 

—  Schools    of,    490-3. 

—  Statement  of  Theory  of.  485-6. 

—  Theory   of  Force   in,   92.  93. 
Socialists   of   the   Chair,   492. 
Socialist    Organisations,   500-2. 

—  Party,   The,   387,   395. 
Sociological    Method,    The.    12. 
Sociology,    and    Political    Science,    4, 

13,    17. 

—  Relation    to    Political    Science,    13, 
17. 

Socrates,  and  Forms  of  Government, 

261. 
Solon.   Laws   of,    189. 
Somaliland,   456. 
Sophists.   The.    and    Law    of    Nature, 

141. 

—  Social  Contract  Theory,  65,   81,  83. 
Sorcerers,    in    Early    Society,    108. 
South    Africa.    269.   270. 

—  Constitution    of.    247. 

—  Nationality  in,  39. 

—  Parties,    in.    403,    443.    455,    458.    459, 
667. 

South    American    Republics.    118. 
Southborough,    Committee,    The,    606. 
Southern    Nigeria,    456. 
Sovereien.    Different    Uses    of    Word, 

113-5. 
Sovereignty.  The.  Chap.   V.  113-136. 

—  Aspects   of,    113-15. 

—  Austin's   Theory    of,    131-36. 

—  Characteristics    of.    124-31. 

—  Be  iure  and    de   facto,  117-20. 

—  Divided.    130-1. 

—  Federalism    and,   130-1. 

—  History   of   Theory   of.   121-4. 

—  Legal.    114-6. 

—  Tiocation   of.   120-1. 

—  Meanings    of.    113-5. 

—  Political.    115-6. 

—  Popular.    117 


Sovereignty,     Sum    of     Law    Makins 
Bodies,  as,   121-2. 

—  Titular,    113-4. 

Spain,   Colonies   of,   449-50. 

—  Constitution    of,    269. 

—  Electoral  System   in,  319,  323. 

—  Law    of,    199. 

—  Nationality,    in.    37.   41. 
Spanish-American    Law,    199. 
Sparta,   Executive   in,   355. 
Spartan,    Kinship,    The,    106. 
Speaker,   The,  540. 
Spencer,   94.    153.    155. 

—  on   Individualism,  474-7. 

—  on   Organic  Analogy,  51. 

—  on    Socialism,   496. 

Spinoza.       and       Social       Contract 

Theory,    70,   71. 
"  Spoils."    System,    368.    369,    402.     Sea 

United    States. 
Stahl.    152. 
Star    Chamber,    The,      175.    See     al$o 

Britain. 
State    and    Society.    477-84. 

—  The  End  of  the,  Chaps.  XIX.  XX, 
470-516. 

—  Great    War,    and,    510-1. 

—  Greek  View  of.  504-5. 

—  Mistaken   Views   of,  509. 

—  Nationalistic    View    of.    509-11. 

—  Roman    View   of.   509-10. 

—  Trae    View   of,   504-12. 

—  Socialism   and,   492. 
Stationery    Company,    The,    175. 
Statute   Law,    195. 

Statutory    Commission,    India.    630-1. 
St    Helena,    456. 
St.    Lucia,    456. 
St.    Vincent,    456. 
Stoics,   213. 

—  and    Law   of   Nature.   141,   142,    144. 

—  Mixed   State,   268. 

Strait*    Settlements,    The,   456. 
Suarez,         and        Social        Contract 

Theory,    70. 
Subject,    and    Citizen.    232. 
Substitute   Voting,   319. 
Suez  Canal.  Management   of,  405. 
Suicide,    and    Right    of   Life.   164-5. 
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